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REPLY ARGUMENT

USAA' s Brief arguing extensively about the evidence nakes
clear that there was disputed evidence and, therefore, the trier
of fact was the proper entity to decide the evidence.

This case involved a non-jury trial with several days of
testinmony and after reviewing all the conflicts in the evidence

the trial court issued 35 paragraphs of findings of fact, and

then held there was coverage (R 829-835; A 4-10). The 19 pages

of conflicting evidence in the Respondent's Brief cenents

Clarke's position that the judge resolved the conflicting facts
wi th extensive fact findings, then, based on the factual

determ nation, found USAA was estopped from denyi ng cover age.
USAA concedes that these factual determ nations can not be
reversed by the appellate court, unless it finds themto be
"clearly erroneous.” No such finding was nmade by the Fourth

District; which just disagreed with the judge's fact finding that

the m srepresentation, about mlitary status, was "glaringly
apparent” in USAA s records, and the conclusion fromthat finding
of fact that USAA was | egally estopped from denyi ng coverage.

Uni ted Services Autonpbile Association v. Carke, 759 So. 2d 554

(Fla. 4th DCA 2000). The Fourth District expressly did an

i nperm ssi bl e de novo review of the facts, after a non-jury trial

and the Opinion nust be quashed and the judge's Order reinstated.
There is clear and explicit conflict wwth Florida | aw, that

after non-jury trial, the test for affirmance is whether there

was any conpetent evidence to support the findings of fact. Even
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the cases USAA relies on establish this standard and verify that
the Fourth District could not reverse the trial judge's O der,
whi ch was based "on probative disputed facts,” as it was
conclusively correct. Holland v. Gross, 89 So. 2d 255 (Fl a.

1956); In re Estate of Donner v. Anton, 364 So. 2d 742 (Fla. 3d
DCA 1978) (appel | ate court cannot disturb judge's fact findings
unl ess they are totally without any substantial evidentiary
support); Anderman v. Mller, 359 So. 2d 472, 474 (Fla. 3d DCA

1978) ("upon appel l ate review, the record and findings of the

trial judge will be presumed correct..."); Tollius v. Dutch Inns

of Anerica, Inc., 244 So. 2d 467, 472 (Fla. 3d DCA 1970) ("Equity

Abhors forfeitures;" where all material facts are adntted on the

i ssue of waiver or estoppel, it then becones a question of |aw

and no jury trial is required); Canp v. Mseley, 2 Fla. 171

(1848) (est oppel has been extended and receives a |iberal,

enl arged and enlightened construction, and the technicalities
incident to estoppels are giving way to considerations of reason
and practical utilities; the acts or adm ssions of the party

operate in the nature of estoppel); see also, Coogler v. Rogers,

25 Fla. 853, 7 So. 391, 394 (1889)(admi ssions arising fromthe
denmeanor and conduct are concl usively against the party, where he
has received a benefit therefromor prejudiced another, and

adm ssions may be presuned not only for the declarations of a
party, but from his acqui escence or silence, and a failure to

contradict a particular right amount to a prima facie adm ssion

of such right, estopping the party fromlater denying the

exi stence of that right).



The disputed facts nust be taken in the |light nost favorable

to the winner at trial, darke, and not the Fourth District's

opposite fact finding. USAA' s argunent is that it can have its

sal esperson take information over the phone, type it in on a
conputer, ignore it and not verify it; handwite information on
an application; and not mail it to the insured to verify and
sign; and also conpletely ignore three follow up procedures to
verify the witten application and the conputer draft, but stil
void a policy.

What happened, based on the testinony of G atsby, USAA s
sal es person was that she spoke with M. C arke on the phone and
as she spoke with himshe typed in the mlitary information on
the first conmputer screen; with this mlitary information she
determned eligibility and issued a policy nunber to M. d arke,
she then clicked to the second screen and took the remainder of
the information, she then hit "enter,” and the "final product”
was Plaintiff's Exhibit 9 showi ng both Carke's date of birth and
date of comm ssion in a single paragraph and on a single conputer
screen (T 54-57; 70). They were not side by side, but rather
they were in the mddle of one line and underneath to the right
on another line in the sane paragraph (A 1). datsby then filled
in by hand, USAA's two page witten application formwhich again
asked for Clarke's date of birth; and she wote in all the
rel evant information regarding his autonobiles, etc.

This witten but unsigned, application in the handwiting of
A atsby, was the Plaintiff's Exhibit A at trial and Exhibits 7
and 8 to the deposition of Gatsby (T 47-49; 59; 60; 70; A 2-3).
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A copy of this witten application was then given to a USAA
techni ci an, who conpl eted the conmputer information, by typing
onto the conputer screen everything that was handwitten by
G atsby (T 60-61). Therefore, based on the testinony at trial
at least two people at USAA did see this information, contrary to
what USAA clains. Therefore, there is evidentiary basis for the
trial court's finding that this was apparent.

USAA is also incorrect when it repeatedly says it did not
require a witten, signed application; it did. The original
witten application was supposed to be sent to the insured for

verification and to be signed as required by USAA s procedures.

USAA' s procedure was to send out three docunments, which had to be
signed by the insured to verify the application and returned; the

original handwitten application, the eligibility certificate and

t he power of attorney (T 70-71). |If these three docunments were
not returned after 30, 60 and 90 days, the policy was supposed to
be automatically canceled. The evidence in this case is that

t hese docunents were never sent to Clarke. Nonetheless the

policy was not canceled and Cl arke paid premuns for six years.

USAA stipulated that if it had followed its own procedures in
relation to the three docunents, USAA woul d have cancel ed the
policy early on (T 90). The specious argunent by USAA that it
does not require witten applications flies in the face of its

own testinmony at trial (T 71). |[Its procedure is to obtain a

signed, witten application fromthe insured, just |like every

ot her insurance conpany and as Cl arke correctly stated, it failed

to have himsign one. The legal issue therefore was whether a
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conpany can cancel a policy wi thout having a signed witten
application when its own procedures require it to have one, and
based solely on informati on obtained over the phone by a

sal esman, which information contains a "glaringly" apparent

m srepresentation and no verification in witing whatever; and
t he answer nust be "no."

Moreover, this is a factual matter which is supposed to be
determ ned by the trier of fact.

The key issue on the appeal is that the Fourth District's
factual conclusion that the conm ssion age di screpancy was not
apparent and did not call attention to the situation, was in
direct conflict with the fact finding made by the trial court.
This was not a |legal determnation, this was a factua
determ nation. The | egal determ nation was that USAA was
est opped from denyi ng coverage based on the disputed facts as
determ ned by the trial court; which facts were inperm ssibly
vetoed by the Fourth District; causing the direct and express
conflict.

It is inmportant for this Court to affirmthe rule that when
a judge holds a non-jury trial, and the facts are hotly contested
like they were in this case, the judge's findings of fact are
presunptively correct, and the judge's factual determ nations
cannot be reversed unless it is conclusively shown to be w thout

any evidentiary support what soever. Even USAA' s cases hold this

and require that the Fourth District's Decision be quashed and
the Final Judgment for C arke reinstated.

The trial court heard all the evidence and made a f act
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finding that certain information on the conputer screen
application was "glaringly apparent.” However, the Court of
Appeal wei ghed the evidence and ruled that this information
"...was not readily apparent...". Carke, 552. Therefore, it is

as clear as can be that the Court of Appeal substituted its view

of the evidence for that of the trial judge. It did not nmake a
different |legal finding based on sone undi sputed facts. The

appel l ate court conducted a de novo review of the trial court's

fact findings and expressly disagreed with the fact findings,
which is in direct conflict with Florida law, as admtted by USAA
inits Brief.

This is the only case ever in Florida in which an insurance
carrier never obtained a witten application for the policy, but
nonet hel ess was able to avoi d coverage for allegedly incorrect
i nformati on given over the tel ephone to a sal esperson, who did
not follow her conpany's procedure which required that the
i nsured be sent the original of the handwitten application, to
be signed, along with an eligibility certificate and a power of
attorney to be signed.

Wiile the carrier argues throughout the Brief that there is
no rule requiring a witten application fromd arke, and USAA had
no such rule, this too was an express, contrary fact finding by
the trial court, in paragraph 27, based on USAA's adm ssion that

a witten application was required and not obtained (R 829-835;

T 70-71; A 7).
It should be pointed out that it is bad public policy to

hol d that an insurer can avoid coverage in the present situation
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for allegedly incorrect information given over the tel ephone to a

sal esperson, when it stipulated it did not followits own

procedures and did not obtain a signed, witten application and
verification of insurability.
The decision in the present case conflicts with the cases of

Conner; Shaw, Marcoux; and Brown, infra, which hold that after a

non-jury trial, the test of whether the findings of fact and
Judgment shall be affirmed is whether there is "conpetent

evi dence" to support the fact findings and Final Judgnment; and
that after trial on the nerits, the Court of Appeal is not
allowed to substitute its fact finding for that of the trier of
fact. The Court of Appeal, in this case, did not apply the test
of "whether there is conpetent evidence to support the judge's
findings," creating express and direct conflict. |Instead, it
conducted a de novo review of the trial court's fact finding and
expressly disagreed with the fact findings. The direct conflict
nmust be resolved by this Court, as no de novo review exists of a
trial court's express fact finding, after a non-jury trial

consi sting of days of disputed evidence. The Opinion bel ow nust
be quashed and the Final Judgnent for the insured reinstated.

Not only does USAA agree with the correct standard of review
for an appellate court, but it actually gives this Court five
nore cases, which hold the sane exact thing and are in conflict
with Carke. Therefore, there can be no question that the
decision in O arke, which did not apply the right law, is in

direct and express conflict with Conner v. Conner, 439 So. 2d 887

(Fla. 1983); Shaw v. Shaw, 334 So. 2d 13 (Fla. 1976); Marcoux V.
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Mar coux, 475 So. 2d 972 (Fla. 4th DCA 1985); and Brown v. Estate

A. P. Stuckey, 749 So. 2d 490 (Fla. 1999). See also, Holl and;

Camp; In re Estate of Donner; Anderman; Tollius; supra.

USAA attenpts to avoid reversal by arguing that everything
contained in the Fourth District's opinion are concl usions of
| aw, based on undisputed facts and therefore reversal by the
Fourth District of the non-jury trial determ nations was proper.
No matter how USAA tries to gloss the Fourth District's Opinion
the Fourth District could not possibly have ruled that there was
no estoppel, as a matter of |aw, because that type of
determ nation can only be nmade based on undi sputed facts.

Tollius, supra. Virtually every fact in this case was di sputed,

as evidenced by the 19 pages of conflicting facts presented by
USAA. d arke was an inproper review of disputed facts, after a
non-jury trial, and no matter how USAA tries to refrane the case
what the Fourth District did was in direct and express conflict
with the standards of review set out by this Court, in cases
cited by both the Petitioner and Respondent. Because USAA has no
way to get around the erroneous appellate fact finding, it argues
everything else to convince this Court that the different result
of the Fourth District was still right. To this end, the bul k of
the Brief of USAA argues that there was a materi al

m srepresentation, voiding USAA s policy, under § 627.409, Fla.
Stat. (1995). To begin with, the trial court did not find that

Cl arke made a knowi ng or intentional material m srepresentation
and USAA never even acknow edged its own nore stringent policy:

PART F - CENERAL PROVI SI ONS - added:
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M SREPRESENTATI ON

We do not provide coverage for any
person who has know ngly conceal ed or
m srepresented any material fact or
circunstances relating to this

i nsur ance:

1. at the tinme application was nmade; or
2. at any tine during the policy period;
or

3. in connection with the presentation
or settlement of a claim
(R 808-809).

The Fourth District found that there was a m srepresentation
whi ch was material and thus USAA was entitled to void the policy
under 8§ 627.409(a) and (b).

Once again, as correctly stated, no law in Florida hol ds
where the carrier admts it has no witten, signed application,

then the appellate court, de novo, finds no coverage based on an

oral statenent, that this is sufficient to ignore the express
policy | anguage and the policy can be voided under § 627.409. On
appeal , USAA argues a material m srepresentation under the
statute sufficient to void the policy. However, both USAA and
the Fourth District failed to explain how the statute can be
applied, when the policy itself has a stricter standard for
voiding a policy; requiring not just a materi al

m srepresentation, but a know ng, material m srepresentation.
The "knowi ng" m srepresentation standard is provided in the USAA
policy, which controls over Florida |law, which is not as
restrictive as the policy. An insurance carrier cannot have a
nore restrictive clause inits policy, and then turn around and

attenpt to use the nore liberal m srepresentation standard
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contained in 8 627.4009. Strickland I nports, Inc. v. Underwiters

at Lloyds, London, 668 So. 2d 251 (Fla. 1st DCA 1996).

Strickland is directly on point and holds that where terns of an
i nsurance policy would void a contract only for intentional

m srepresentations, these terns of the insurance policy control
over 8§ 627.409, which provides that any m srepresentati ons even
unknow ng, innocent, or unintentional would invalidate the

contract. Strickland was a case of first inpression, but relied

on established foreign law to hold that the insurance policy
itself controls over what constitutes a basis for cancellation.
In the present case, neither the trial court, nor the Fourth
District, found any knowi ng m srepresentation of a material fact
by C arke; which is the exact standard required by USAA's own
policy; and any argunment that any type of m srepresentation would
be sufficient for USAA to cancel its policy, is not only
factually incorrect, but legally incorrect. Therefore,

regardl ess of all of USAA s |awer argunent on this issue, this
does not change the cl ear, unanbi guous | anguage contained in
USAA' s policy. It must be applied as the |l egal standard to

det erm ne whether USAA was entitled to cancel coverage and under
this law which is directly on point, USAA was not entitled to
cancel C arke's policy. Like nmuch of the relevant case |aw cited

by Carke, Strickland is totally ignored by USAA. That is

because it cannot explain it away, nor can it justify the direct

conflict between Strickland and darke. The Fourth District used

the wong law to hold the opposite of the trial court and to

reach the result it wanted. Florida |aw cannot be ignored, just
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because the appellate panel does not like the result at trial.
Rat her the | aw on point controls. Here the |law that applies is
that the policy | anguage chosen by USAA control s over any

contrary or different provisions in 8§ 623.409. Strickl and,

supra; Carter v. United of Omha Life Insurance, 685 So. 2d 2

(Fla. 1st DCA 1996).

USAA argues that the appellate court was right in
determ ning that the incorrect information, or the materi al
m srepresentati on regardi ng the comm ssion date was not apparent
and there was no actual know edge on the part of USAA, and
therefore, it could void the policy. To begin with, it is
inportant to remenber the sal esperson, Ms. d atsby, took all the
information fromdd arke in a single phone call on the first
conput er screen, typed his birthdate; on the next conputer screen
typed his conm ssion date, she clicked enter once to create the
"final product,” which was the paragraph containing both dates
and she filled out, in her own handwiting, an application form
again taking Carke's birthdate. She also testified if soneone
came to her and told her they went through officer candidate
school and becane a conm ssioned officer at the age of 17, she
woul d not believe them (T 82). She testified that she received
trai ni ng about ages and various ranks and when they are
obtainable in the mlitary, in order to determne eligibility and
t he youngest anyone at USAA knew soneone to becone a comm ssi oned
officer was at age 22, not 17 (T 81-84; 465-481). d atsby
admtted there was not a single formor anything witten anywhere

that indicated that C arke had told anyone at USAA that he was a
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Captain in the Air Force. datsby admtted that on the witten
application that she filled in herself, was a box where rank
could have been filled in and she did not wite Captain on the
application formthat she filled out during the sane phone call,
where she all egedly typed Captain on the conmputer screen just
nmoments before (T 86-90). USAA s new, after-the-fact argunent on
appeal, that it never required any witten applications from any
of its insureds is just plain wong; and in total conflict with
the testinony of its own senior sal esperson, datsby. USAA s
wong that no one at USAA ever |ooked at the custoner data
screen, which G atsby herself testified she created and was | ater
conpl eted by a second enployee, with the handwitten applications
frominformtion

I n other words, USAA argues that as |ong as USAA had no
requirenent for a witten, signed application and as |ong as the
sal esperson for USAA cl ai med she never reviewed any of the
i nformati on taken over the phone, it is entitled to cancel
anybody's policy. Even if this Court were to accept the
erroneous facts argued by USAA, it is respectfully submtted that
an insurance conpany sinply cannot stick its head in the sand and
argue that it can rely on what its own sal esperson says, does not
have to have any witten application signed by the insured, and
it never has to viewits own conputer data or handwitten data,
all egedly nenorializing oral representations, but the carrier is
still free to accept six years of premuns and then turn around
and cancel the policy.

The trial court found, based on the conflicting evidence
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presented at trial that it was "glaringly apparent” when | ooking
at the information that a 17 year old cannot be a comm ssi oned
officer. The trial court found that the facts established that
USAA had constructive know edge of the m srepresentation; and the
fact showed that USAA never followed its own procedures for

verifying the oral information taken over the tel ephone.

Appl ying Johnson v. Life Inc. Co. of Georgia, 52 So. 2d 813 (Fl a.
1951), the insurance conpany had waived its right to invoke a
forfeiture of the insurance policy. To avoid the application of
Johnson, USAA argues that it can ignore the information it has,
because the m srepresentation is not "glaringly apparent” (a pure
guestion of fact). It nakes a specious argunent that it does not
require a witten application fromits insureds, nor does it have
to verify alleged oral information recited by its own

sal esperson. Therefore, it had no actual know edge of any

m srepresentation and was free to cancel the policy at wll.

USAA insists that d atsby never | ooked at the conputer screen she
created and had no constructive or actual know edge of the

m srepresentati on on the conputer screen. This was just another

fact question decided by the trial court agai nst USAA.

Mor eover, in Johnson, the court held that intent to waive
the right to forfeiture can be inferred froma "deliberate
di sregard of information sufficient to excite intention and cal
for an inquiry as to the existence of facts by reason of which a
forfeiture could be declared.” Johnson, 815. Literally, where
USAA repeatedly argues that because d atsby did not | ook at the

conput er screen she created and no one at USAA ever | ooked at
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this "final product” custonmer data screen; and because USAA never
sent the original witten application to Clarke to sign; nor the
eligibility certificate; nor the power of attorney to sign; at
the very least, this would seemto be nore than sufficient

evi dence of a deliberate disregard of information to invoke the
doctrine of estoppel and prevent USAA from voiding the policy.

Johnson, supra.

USAA argues that there was no actual know edge of the
mat erial m srepresentation; and the Fourth District agreed,
finding that there were no factual circunstances sufficient to
put USAA on notice of the true facts; even though the trial court
had expressly made a fact finding exactly the opposite. Not only
di d USAA' s sal esperson see and/or disregard the information on
the conputer screen, it also disregarded its own procedures,
anot her factor taken into consideration by the trial court, in
findi ng USAA was estopped from denyi ng coverage. Had soneone
| ooked at the screen, it would have been glaringly apparent that
a 17 year old is not a captain in the Air Force, even back in
1955. Had USAA foll owed the 30-60-90 day procedure for
verification and cancellation, the policy would have been
cancel ed, as USAA stipulated. The original witten application
was not sent to Clarke to sign, nor was the eligibility
certificate or power of attorney. Once again, USAA's disregard
of all these procedures was sufficient under Johnson for the
application of estoppel.

However, for the purposes of this appeal, what is inportant

is that the Fourth District made its own fact finding; that there
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was no actual know edge on the part of USAA; and nmade a fact
finding that the informati on was not disregarded; and made a fact
finding that the informati on was not glaringly apparent; and

t herefore concluded that the wong case | aw, from Johnson, was
applied by the trial court to the Fourth District's facts and
rever sed.

Not one of the conflict cases are even di scussed by USAA,
rather it presents six nore cases that further establish
conflict. Jurisdiction exists, based on the conflict, which even
USAA proved to this Court. darke nust be quashed and the Order

and Fi nal Judgnment bel ow reinst at ed.

CONCLUSI ON

After trial on the nerits, the trier of fact weighed the
evi dence and entered Final Judgnment. There was an abundant
conpetent evidence to support the Final Judgnent. Therefore, the

Fourth District's de novo review and reversal nust be quashed, as

it isin direct and express conflict with the proper appellate

standards in Conner, Shaw, Marcoux, and Brown. The Fi nal

Judgnent of the trier of fact nust be reinstated.
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