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PRELIMINARY STATEMENT

This is M. Hall's first habeas corpus petition in this
Court followng re-sentencing. Art. |, Sec. 13 of the Florida
Constitution provides: "The wit of habeas corpus shall be
grantable of right, freely and without cost."” This petition for
habeas corpus relief is being filed in order to address
substantial clains of error under the Fourth, Fifth, Sixth,

Ei ghth and Fourteenth Amendnents to the United States
Constitution, clains denonstrating that M. Hall was deprived of
the right to a fair, reliable, and individualized sentencing
proceedi ng and that the proceedings resulting in his conviction
and death sentence viol ated fundanental constitutional precepts.

Citations shall be as follows: The record on appeal
concerning the original court proceedings shall be referred to as
"R " followed by the appropriate page nunber. The
postconviction record on appeal will be referred to as "PCR ___

The Fl orida Suprenme Court's opinion on M. Hall's initial
direct appeal will be referred to as Hall 1, 596 So.2d 991 (Fl a.
1992). The Court's opinion on his appeal of the postconviction
decision will be referred to as Hall 11. Al other references
will be self-explanatory or otherw se expl ai ned herein.

INTRODUCTION

Significant errors which occurred at M. Hall's capital

trial and re-sentencing were not presented to this Court on



di rect appeal due to the ineffective assistance of appellate
counsel
The issues, which appell ate counsel neglected, denonstrate

t hat counsel's performance was deficient and that the

deficiencies prejudiced M. Hall. "[E]xtant |egal
principles...provided a clear basis for ... conpelling appellate
argunent[s]." Fitzpatrick v. WAinwight, 490 So.2d 938, 940

(Fla. 1986). Neglecting to raise fundanental issues such as
t hose di scussed herein "is far below the range of acceptable
appel | at e performance and nust underm ne confidence in the

fairness and correctness of the outcone." WIson v. Wi nwi ght,

474 So.2d 1162, 1164 (Fla. 1985). Individually and

"cunul atively," Barclay v. Wainwiqght, 444 So.2d 956, 959 (Fla.

1984), the clains omtted by appell ate counsel establish that

“confidence in the correctness and fairness of the result has

been undermned.” W.I1son, 474 So.2d at 1165 (enphasis in
original).

Additionally, this petition presents questions that were not
ruled on in direct appeal, but should now be visited in |ight of
case law or in order to correct error in the appeal process that
deni ed fundanental constitutional rights. As this petition wll

denonstrate, M. Hall is entitled to habeas relief.



PROCEDURAL HISTORY

The Gircuit Court of the Fifth Judicial Crcuit, Sunter
County, entered the judgnments of conviction and sentence under
consi derati on.

In June, 1978, M. Hall was found guilty of first-degree
mur der of Karol Lea Hurst and sentenced to death followng a jury
trial. The judgnent and sentence were upheld on direct appeal.

Hall v. State, 403 So. 2d 1321 (Fla. 1981).

M. Hall's death sentence was | ater vacated by the Florida
Suprene Court and remanded for re-sentencing because the trial
judge inproperly restricted the scope of mtigation that could be

presented on behalf of M. Hall. Hall v. State, 541 So. 2d 1125

(Fla. 1989).

Re-sentencing was held before a jury in Decenber, 1990 in
Marion County after a change of venue. The jury recommended death
by a vote of eight (8) to four (4) four and the trial court
i nposed death

The Florida Suprene Court affirmed M. Hall's conviction

and sentence on direct appeal. State v. Hall, 614 So. 2d 473

(Fla. 1993). Justices Barkett and Kogan di ssented and said that
M. Hall is nentally retarded and that the trial judge did not
understand the nature of nental retardation. The justices said

i nposi ng death on the nentally retarded is excessive and cruel.



A Wit of Certiorari to the United States Suprenme Court was
deni ed on Cctober 4, 1993, 114 S.C. 109 (1993).

Subsequently a postconviction notion was filed on February
14, 1997. The Florida Suprenme Court affirmed the trial courts
denial of all clains in the 3,850 on July 1, 1999. The nandate is
dat ed August 3, 1999.

JURISDICTION TO ENTERTAIN PETITION
AND GRANT HABEAS CORPUS RELIEF

This is an original action under Fla. R App. P. 9.100(a).
See Art. |, Sec. 13, Fla. Const. This Court has origina
jurisdiction pursuant to Fla. R App. P. 9.030(a)(3) and Art. V,

Sec. 3(b)(9), Fla. Const. The petition presents constitutional

i ssues which directly concern the judgnent of this Court during
the appell ate process and the legality of M. Hall's sentence of

deat h.

Jurisdiction in this action lies in this Court, see, e.d.,

Smth v. State, 400 So.2d 956, 960 (Fla. 1981), for the
fundanmental constitutional errors challenged herein arise in the
context of a capital case in which this Court heard and deni ed

M. Hall's direct appeal. See WIlson, 474 So.2d at 1163 (Fl a.

1985); Baggett v. Wainwight, 229 So.2d 239, 243 (Fla. 1969); cf.

Brown v. Wainwight, 392 So.2d 1327 (Fla. 1981). A petition for

a wit of habeas corpus is the proper neans for M. Hall to raise

the clains presented herein. See, e.qg., Way v. Duqger, 568 So.2d

1263 (Fla. 1990); Downs v. Dugger, 514 So.2d 1069 (Fla. 1987);




Rilev v. Wainwight, 517 So.2d 656 (Fla. 1987); WIlson, 474 So.2d

at 1162.

This Court has the inherent power to do justice. The ends
of justice call on the Court to grant the relief sought in this
case, as the Court has done in simlar cases in the past. The
petition pleads clainms involving fundanmental constitutional

error. See Dallas v. Wainwight, 175 So.2d 785 (Fla. 1965);

Pal nes v. Wainwight, 460 So.2d 362 (Fla. 1984). The Court's

exercise of its habeas corpus jurisdiction, and of its authority
to correct constitutional errors such as those herein pled, is
warranted in this action. As the petition shows, habeas corpus
relief would be nore than proper on the basis of M. Hall's

cl ai ns.

GROUNDS FOR HABEAS CORPUS RELIEF

By his petition for a wit of habeas corpus, M. Hall
asserts that his capital conviction and sentence of death were
obtained and then affirnmed during this Court's appellate review
process in violation of his rights as guaranteed by the Fourth,
Fifth, Sixth, Ei ghth, and Fourteenth Amendnents to the United
States Constitution and the correspondi ng provisions of the

Fl ori da Constitution.



CLAIM I

APPELLATE COUNSEL COMMITTED FUNDAMENTAL ERROR
FOR FAILING TO RAISE IN THE DIRECT APPEAL THAT
FREDDIE LEE HALL IS MENTALLY RETARDED AND HIS
EXECUTION WOULD BE A VIOLATION OF THE UNITED
STATES AND FLORIDA CONSTITUTION.

Appel l ate counsel failed to raise or argue that Freddie Lee

Hall is nmentally retarded and his execution would be a violation
of the Ei ghth Amendnent of the United States Constitution and
Art. | section 12 of the Florida Constitution. Despite the fact
that this issue was not raised in the direct appeal, Justices
Bar kett and Kogan issued a dissenting opinion stating that M.
Hal | shoul d not be executed because he is nentally retarded Hal
v. State, 614 So.2d 473, 478 (Fla. 1993). The di ssenting opinion
stated that execution of a retarded person is cruel or unusual
puni shment in violation of Article | section 17 of the Florida
constitution. The dissenting opinion stated:

First, because a nentally retarded person such

as M. Hall has a lessened ability to

determine right from wong and to appreciate

t he consequences of his behavior inposition of

the death penalty is excessive in relation to

the crinme charged..... | believe inposing the

death on nentally retarded defendants is

excessi ve, serves no purpose except to di spose

of those sonme mght deem to be “unacceptabl e
menbers” of society and therefore, is “cruel”

Second, executing a mental ly retarded
defendant such as M. Hall 1is “unusual”
because it is disproportionate. Because

mentally retarded individuals are not as
cul pable as other crimnal defendant’s, |
would find that the death penalty is always
di sproportionate when the defendant is proven
to be retarded....In evaluating both the



“cruel” and *“unusual ” puni shnment prohibitions
of Art. | section 17 and the evolving
standards of decency in Florida regarding the
mentally retarded | find that executing the
mental |y retarded vi ol at ed t he State
Constitution. Consequently, | would remand M.
Hal |’ s case for i nposition of life
i npri sonnment .

Id. at 182.
M. hall then attenpted to raise the issue of his nental
retardation’, and the unconstitutionality of applying the death

sentence to him in his post conviction 3.850 notion. Hall v.

State, 742 So.2d 225, 226 (Fla. 1999). Both the circuit court
and the Florida Suprene Court found that the clai mwas
procedural ly barred because it was not raised on direct appeal.
Id at 230.

Counsel s failure to present the nental
retardation claimin the direct appeal denied
M. Hall the opportunity to present the
argunent to the full court that evolving
st andards of decency have rendered the
execution of nentally retarded persons a
violation of the United States and Fl orida
constitutions. Counsels om ssion prevented
the presentation of conpelling objective
evi dence of current societal opposition to
t he execution of retarded persons. The | egal
argunments whi ch shoul d have been presented to
the Court on direct appeal are as foll ows:

The Suprene Court |ast addressed the
i ssue of whether the execution of a nentally
retarded person convicted of capital nurder
is prohibited by the Eighth Anmendnent in
Penry v. Lynaugh, 109 S. C. 2934 (1989).

The defendant in Penry presented psychiatric
testinmony that he suffered froma conbi nation
of organic brain damage and noderate
retardation which resulted in poor inpulse




control and an inability to learn from
experience. 1d. at 2939.

The Court outlined the appropriate standard to be utilized
in determ ning whether, in nodern day society, the death penalty
can be inposed upon a nentally retarded person. The Court
st at ed:

The Ei ghth Amendnent categorically prohibits
t he infliction of cruel and unusual
puni shnments. At a m ni numthe Ei ghth Arendnent
prohi bits punishnment considered cruel and
unusual at the tine the Bill of R ghts was
adopted. The prohibitions of the Eighth
Amendnent are not |limted, however, to these
practi ces condemmed by the comon | aw in 1789.
The prohibition against cruel and unusual
puni shnments also recognizes the “evolving
st andards of decency that mark the progress of
a maturing society.” In discerning those
“evolving standards”, we have |ooked to
obj ective evidence of how our society views a
particul ar puni shnent today. The cl earest and
nost reliable objective evidence of
contenporary values is the | egi slation enacted
by the country’s legislatures. 1d. at 2592,
2593.

The Court then exam ned the objective evidence at the tine
of the Penry case and determ ned there was insufficient evidence
of a national consensus agai nst executing nentally retarded
persons convicted of capital nurder. Id. at 2955. The Court
based that conclusion on the fact that, at that tinme, only two
states, Georgia and Maryland, along with the Federal Governnent,
banned the execution of retarded persons. 1d. at 2954. The Court

then I eft open future reconsideration of the issue by stating:



The public sentinent expressed in these and
other polls! and resolutions may ultimately
find expression in legislation, which is an
objective indicator of contenporary values
upon which we can rely. But at present, there
is insufficient evidence of a nationa
consensus agai nst executing nentally retarded
peopl e convicted of capital offenses for us to
conclude that it is categorically prohibited
by the Eighth Arendnent. [d. at 2955.

There i s now anpl e evi dence t hat contenporary soci eti es val ues
have evolved since the Penry decision so that execution of a
mental ly retarded person, such as Freddie Hall, is prohibited by
the Eighth Amendment. This evolution is best denonstrated in the
actions of many states in enacting recent |egislation banning the
execution of the nentally retarded.

Since the 1989 decision in Penry, 12 other states have joi ned
Georgia and Maryland in banning the execution of the nentally
retarded. Those states are: Arkansas (Ark. Code Ann 5-4-618(Db)
(1993), Colorado (Colo. Rev. Stat. 16-9-403 (1994), Indiana (Ind.
Code Ann. 35-36-9-6 (1994), Kansas (Kan. Stat. Ann 21- 4623(d)
(1994) Kentucky (Ky. Rev. Stat. Ann. 532. 140 (1990), Nebraska ( Neb.
Rev. Stat. 28-105.01(2) (1997), New Mexico (N.M Stat. Ann. 31-20A-
2.1(B) (1994), New York (N. Y. Cim Proc. Law 400.27(12) (1995),
South Dakota (S.D. Codified Laws Ch. 112 section 1 (2000),

Tennessee (Tenn. Code Ann. 39-13-203(b)(1991) (), and Washi ngton

The polls cited by the Court are to several polls taken at
the time of the case which indicated strong public opposition to
the death penalty for the nentally retarded. One of the polls
cited showed opposition by Floridians at 71%

9



(Wash. Rev. Code Ann. 10.95.030(2) (1995). Connecticut has recently
passed new |l egislation that, while not specifically banning the
execution of nentally retarded, does elimnate the death sentence
for a defendant who, at the time of the offense “his nental
capacity was significantly inpaired or his ability to conformhis
conduct to the requirenents of | awwas inpaired but not so inpaired
in either case as to constitute a defense to prosecution” (CT ST
53a-46a (h) (2000).

The passage of |egislation banning the execution of nentally
retarded persons by twelve states in the relatively short period
of eleven years since Penry is strong evidence that the standards
of society have evol ved toward elimnation of the death penalty for
that class of defendant. Conbined with the 13 states that do not
have the death penalty brings the total nunber of states that do
not execute the nentally retarded to a majority of 27.2 It is also
inportant to note that in the sanme period of tinme since Penry was
deci ded not one state that has passed |egislation banning the
execution of retarded persons has repeal ed that |egislation.

Congress has reaffirnmed the Federal Governnents opposition to
the death penalty for the nentally retarded with t he passage of the

Federal Death Penalty Act of 1994. (18 U. S. C. 3591-3597 (1994))

’The nunber grows to 28 when the recently passed noratorium
on the death penalty in Illinois is considered.

10



The Act states, “A sentence of death shall not be carried out upon
a person who is nentally retarded.” 1d. at 3596(c).

The record in the trials of Freddie Lee Hall conclusively
establishes that he is nentally retarded. The Sentencing Judge,
Ri chard Tonbrink Jr., also nmade a specific factual finding that
Freddi e Lee Hall has been mentally retarded his entire life.

Appel l ate counsel had a duty to research and investigate
legal clainms to assert in M. Halls direct appeal. That would
include an wunderstanding of the Courts opinion in Penry
recogni zi ng that the evol vi ng st andards of decency coul d render the
death penalty unconstitutional as applied to retarded persons.
Appel | ate counsel was ineffective for failing to assert that claim
in the direct appeal. There is a reasonable probability that had
counsel properly presented this claimon direct appeal, that the
deat h sentence given to M. Hall woul d have been overturned because
it iscontrary tothe United States and Fl ori da Constitutions under
contenporary standards of human decency. Therefore, the petitioner

moves his sentence of death be vacat ed.

11



CLAIM II

APPELLATE COUNSEL VIOLATED THE FOURTEENTH
AMENDMENT BY FAILING TO POINT OUT TO THE COURT
THAT THE FACTUAL FINDING THAT FREDDIE LEE HALL
WAS THE “LEADER” OF THE CRIMINAL ACTS
COMMITTED BY HALL AND CO-DEFENDANT MACK RUFFIN
WAS NOT SUPPORTED BY THE EVIDENCE.

In the final sentencing order, the Crcuit Court addressed the
issue of the proportionality of sentencing Freddie Lee Hall to
death while co-defendant Mack Ruffin received a life sentence.
Judge Tonbrink, while acknow edging the legal inpropriety of
sentencing a defendant to death where a equally cul pable co-
defendant received a life sentence, then made the factual findings
regardi ng that issue.

The operative words in supporting
mtigation wunder this broad category of
di sparate treatnent of an acconplice are the
words  “who was  of equal or greater
culpability”. [R 663] In the case at bar,
the evidence would suggest that Freddie Lee
Hall was the nore cul pable and dangerous of
the two defendants charged in this crine.

This court believes that the evidence
present in the instant case woul d denonstrate
that M. Hall was the nore cul pable, and that
thus, Mack Ruffin, Jr. was not an acconplice
who was of equal or greater culpability.

The facts of the instant case reflect
clearly that M. Hall was primarily
responsi ble for the kidnaping of Karel Lee
Hurst. He alone drove the car away from the
grocery store while the victim sat in the
front seat. There is substantial evidence to
suggest that M. Hall raped the victim There
i s substantial evidence that M. Hall at | east
encouraged or dared M. Ruffin to execute the
victim if in fact, M. Hall was not hinself
t he executi oner.

12



Court’'s fi

Hal |

Though the court admts that there is
sonme confusion throughout all the testinony in
this cause as to who actually pulled the
trigger that caused the death of Karel Lee
Hurst and Deputy Lonnie Col burn, it is clear
that M. Hall was the ol der and | arger of the
two defendants. Everything in the evidence
indicates that Mr. Hall was the leader of the
pact of two that accomplished this varied and
random violence on February 21, 1978. This
court believes that the totality of the
reasonable inferences in the entire evidence
available in this case indicates that the
defendant, Freddie Lee Hall is the more
culpable defendant. [R 663] (Enphasi s added)

On direct appeal, the Florida Suprene Court affirmed the trial

V.

ndi ngs and st at ed:

W also reject hall’s clains that his death
sentence is not proportionate. These crines
were a joint operation, with each defendant
responsible for other’'s acts. Even though
Ruffin received a life sentence, the different
treatnment given Hall is appropriate. As noted
by the trial judge, Hall was the bigger and
ol der than Ruffin and was the | eader. Before
the date of this crinme he had been convicted
of a violent crine and was on parol e, whereas
Ruffin had no crimnal history. Also, Ruffin's
resentencing jury recommended that he be
sentenced to life inprisonnent. Hall, on the
ot her hand, has received the death sentence
from every jury he has appeared before. The
di sparate treatnment is fully warranted.

State, 614 So.2d 473, 478 (Fla. 1993).

Appel | ate Counsel had a duty to argue to the Court

the facts

and circunstances that refute the trial courts determ nation that

Hal |
Hal |

was the “leader” of the crimnal activities conmtted by M.

and M. Ruffin. Counsel failed to do so. Specifically,

appel l ate counsel failed to argue to the Court critical

13

testi nony



contained in the pre-trial deposition of Detective Bernard Bi shop
of the Hernando County Sheriff’'s Ofice. Detective Bishop, a five
year veteran with the Sheriff’s Ofice at the time of his
i nvol venent in the Hall case, nade the foll ow ng conparisons as to
the intellectual abilities of M. Hall relative to Mack Ruffin as
well as stating his opinion as to who, based upon his interactions
and observations, was the actual | eader of the crimnal activities.
He stat ed:

A. Also you've got to take into account the
intelligence of the two individuals.

Q Conpare those for nme, as far as your
perceptions.

A. Hall was kind of dimwtted. He would do
whatever he was told by Ruffin. Ruffin was
very intelligent. He never made, as far as |
know, any reference to any crinme that he had
ever conmmtted. And it was very apparent to
me, watching them iif they were like on a
trial, in a trial atnosphere, there was
conti nuous eye contact between Ruffin on Hall.
He was very, very con-w se, Ruffin was.

Hal |, on the other hand, even when the man did
not know | was watching him did not change
hi s deneanor, his way of voicing things. The
man was not playing a gane. He just was not
qui ck nmental | y. [ Depo of Deputy Bi shop P23 L 5-
19]

But, like |I say ny inpression was that
the man did not have the nental capacity to
think three thoughts ahead of hinself. And he
was typical - - when | say typical, | nean an
uneducated crimnal - - a typical uneducated
crimnal who really didn't have the ability
to plan too far ahead.

Q Contrary to M. Ruffin.

14



A | watched M. Ruffin; | was very careful
of M. Ruffin. It was plain to see that he
was a mani pul ator. Whether it be with the
system whether it be with another

i ndi vi dual, whatever M. Ruffin had to do to
get what he wanted, that’s what he woul d do.
If it meant coping out, then he would cop
out, if he got what he wanted. Now as far as
who actual ly shot Lonnie Coburn, only two
peopl e know that. [Deposition of Bernard

Bi shop P25 L24, P 26 L 1-12]

The opinions of Detective Bi shop, based upon his
observations and interactions with the two nen, concerning the
relative nental abilities of M. Hall and M. Ruffin are
conpel ling, not only because they are the observations of a
highly trained | aw enforcenent officer, but because his
conclusions are consistent with other evidence presented in the
case. That other evidence is as follows:

As there were no eye-witnesses to the
killing of Carol Lea Hurst, the facts and
ci rcunst ances of the relative invol venent of
Freddie Lee Hall and Mack Ruffin cones from
statenents and testinmony of M. Hall and M.
Ruf fin which were introduced at the
resentencing trial. Deputy Arthur Freeman
testified as to a statenent nmade to him by
Mack Ruffin:

Q Dd M. Ruffin, sir, tell you
who shot Carol Hurst?

A. He said he did.[R 1605] (enphasi s
added)

Q Did he say anything else to you
about that?

15



A. No nore than you know, he had to
kill her because he didn’t want her
to talk.[ R 1606]

Q Now, you testified yesterday
about the statenent that Mack was
telling you about what Freddie
sai d.

A. Right.
Q What was that statenent?

A. He told ne that in talking with
me - while we were talking he told
me that Hall told himif he wanted
torun wth himhe wll have to
prove hinself.

Q Was that statenent nade at the
time of the shooting per your
under st andi ng of Mack Ruffin’s
testinony or statenment to you?

A No, | can’t say it was nade at
the tinme of the shooting. [R 1872]

The state introduced the previous testinony of M. Hall:

Q Lets go to the crine you have been
convicted of. Did you and your partner decide
to steal a car so you could commt an arned
robbery ?

A At first it was like here, all right. W
left. We didn’t put that in mnd until we got
near to Leesburg, about stealing the car.

*

A W didn't steal it. Like | said in the
beginning, | asked the lady: 1'd like to
borrow your car - The lady said - she slid
over just like that. [R 1502]

Q You were going to tie her up in the wooded

area but you weren’t going to | et her out
al ong the road.
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A. Tie her up and al so go ahead and do what
we’'re going to do and cone back and gi ve her
car.
Q Ruffin raped this woman down there?
A. Yes
Q What?
A. Wien he hit the lady, the lady fell. And I
said “Hey man”. He hit the lady three tines
and | said “Hey man don’t do that, black her
eye like that”. And then he shot her.
Q And where did you go then?
A. Well you' ve already got the statenent.
Li ke you said before, we went back and got
Ruffin's car.

Hal | went on to explain what happened during the shooting of

Deputy Cobur n:

A. Then | turned around and grabbed him And
when | grabbed him- | think he was - | think
he shot that gun. Wen he shot the gun | kind
of pushed him When | pushed him that’s when
Ruffin shot him [R 1510]

I n describing the chase that occurred after Hall said:
Q How fast were you driving that car?
A &k Il say 50 MPH
Q And Ruffin was shooting at the Deputy?

A. Not on 301, not until we got on the other
r oad.

Al t hough there were no eye-witnesses to the killing of Carol

Hurst, there was an eye-w tness account of the police chase that
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occurred thereafter. Deputy Mchael Janes testified as to what
occurred during the chase:
A At the first curve we picked up enough
speed that they al nost spun out sideways and
| started to ramthem backed off, and about
that time the passenger in the passengers
side rolled down the wi ndow, half of his body
out extended and comrenced firing a .357
magnum at ne. [R 1308]
Q But the only person you saw with the gun
hangi ng out that w ndow was the smaller
person of the two?
A Yes sir.

Q That’'s the only person you ever saw firing
a weapon?

A. Yes sir.
Q That was Mack Ruffin?
A Yes sir. [R 1315]
These facts establish that (1) M. Ruffin shot Carol Hurst.
(2) M. Ruffin shot Deputy Coburn. (3) M. Ruffin shot at the
pursui ng deputies. (4) It was M. Ruffin’s car used to drive to
t he conveni ence store. These facts, along with the observations
of Deputy Bishop, were not properly pointed out to the Court by
Appel | at e counsel
In addition to the facts surrounding the hom ci de as
presented at the resentencing trial, the observations of
Detective Bishop are also consistent with the nental health

testimony concerning M. Hall.
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Dr. Barbara Bard, professor at Central Connecticut State
University in the Departnent of Special Education, testified that
she evaluated Petitioner in Septenber of 1986. [R 1708] She used
t he Whodcock-Johnson Psycho- Educational Battery of testing on
Petitioner to test |language and witing skills. [R 1709] She
stated that Petitioners ability to conprehend |letters and sinple
words is approximately on a third grade level. [R 1713] In the
Passage Conprehension test Petitioner scored on the first grade
level. [R 1715] The profile of the testing was consistent with a
mentally retarded adult. [R 1718] In regard to | anguage
screening, Petitioners scoring was indicative of a neurologically
based speech di sorder caused by brain damage. [R 1721, 22] Dr.
Baird also testified, after viewng a tape of Petitioners
confession, that he is functionally illiterate because he could
not read words he hinself had witten. [R 1734]

Dr. Jethro Tooner, a forensic psychol ogist, testified that
he adm ni stered a battery of psychol ogical tests on Petitioner.
[R 1746-8] The results of the Bender-Gestault test showed brain
damage caused by trauma. [R 1748] The results of the 1Q test was
a 60, reflective of severe deficits in intellectual functioning
and placed the Petitioner in the nmentally retarded category.

[R 1749] Dr. Tooner testified wthin a reasonabl e degree of
medi cal probability, that Petitioner is nentally retarded. He

al so stated that the nental retardation has been | ongstandi ng.
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[R 1760] He further testified, wthin a reasonabl e degree of

medi cal certainty that on February 21, 1978 Petitioner was under
the influence of extrenme nmental and enotional disturbance,[R
1772] and that he was unable to appreciate the crimnality of his
conduct. [R 1773] Additionally, Dr. Tooner also testified that,
at the tinme of offense, Petitioner suffered froma form of
Psychosis. [R 1774]

Dr. Kathleen Heidi was qualified in Court as an expert in
personal ity assessnent, crimnology, with experience and training
in the field of psychol ogy and dysfunctional famlies. [R 1831]
She testified that, in her opinion, Petitioner could not
appreciate the crimnality of his conduct on the day of the
of fense and that his ability to conform his behavior was
substantially inpaired. [R 1854] She also stated that M. Hall’s
personal ity devel opnment was very l[imted or it was low. H s way
of seeing things was very limted. He was al so very inpul sive.
This is not soneone capable of Iong termplanning. He is not
evaluative. He's not gotten to that point. The best way of
t hi nking of himis sonebody who could be carried al ong by events.
Who, because of those deficits or that imted personality
devel opnent, is sort of flying by the seat of his pants. Just
ki nd of going through things. [R 1847]

Dr. Dorothy Lews testified via video tape that M. Hall was

brai n damaged, | earning disabled, mldly retarded, chronically
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psychotic and has a speech disorder. (see video tape of Dr.
Lewis’s testimony) She also stated that M. Hall cannot function
as an adult and cannot think long term (see video tape of Dr.
Lewis’s testimony)

The nental health testinony of nental retardation and | ow
intellectual functioning is entirely consistent with Detective
Bi shop’ s observations of M. Hall as dimwtted. It is also
consistent with Deputy Bi shops observations that M. Ruffin, not
M. Hall, was the “leader” of the crimnal enterprise and
directly refutes the factual finding by the court that Hall was
the | eader because he was older and larger. There is a
reasonabl e probability that the outcome of the appellate
procedures woul d have been different i.e. a vacation of the death
sentence and a sentence of life inprisonment based upon a
proportionality analysis, had appellate counsel properly
presented this critical evidence from Detective Bi shop

Therefore, his sentence of death should be vacat ed.
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CLAIM III

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING
TO POINT OUT TO THE COURT THAT THE 1968
CONVICTION AGAINST MR. HALL SHOULD NOT HAVE
BEEN USED AS AN AGGRAVATING CIRCUMSTANCE
BECAUSE IT WAS OBTAINED IN A RACIST
ATMOSPHERE IN VIOLATION OF DUE PROCESS AND
BECAUSE THE TRIAL COURT DID NOT INFORM MR.
HALL OF HIS APPELLATE RIGHTS AND BECAUSE
TRIAL COUNSEL DID NOT FILE A NOTICE OF
APPEAL.

In M. Hall’s case the court found the aggravating
circunstance of a prior violent felony conviction. That
aggravat or was based upon a 1968 conviction for assault with

intent to commt rape. [Hall v. State, 614 So.2d at 477 (Fl a.

1993) ]

Appel | ate counsel has the duty to put forth clains on appeal
which rise to the | evel of a due process violation of a
fundanental constitutional right. In this case appellate counse
failed to assert clainms concerning the state’s use of the
aggravating circunstance of a prior violent felony conviction.
More specifically, appellate counsel failed to raise the issues
that the 1968 conviction was invalid due to the racist atnosphere
surrounding the trial, and that M. Hall was never inforned of
his right to appeal, and M. Hall’'s counsel never filed a notice

of appeal .
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(A) The racist atmosphere surrounding Mr. Hall’s conviction.
In M. Hall’s resentencing trial the defense called attorney

T. Richard Hagin who represented M. Hall in the 1968 rape case.
[R 1533] He testified as to the racial overtones surrounding the
case. He had a nunber of threats to his hone, office, and famly.
Attorney Hagi n stated:

Q Wiat did they say M. Hagin.

A. “Why are you representing this g.d.

ni gger.” You know, and to ny six-or-seven-

year-old son, you know “Look at himtrying

to get that nigger off,” and “nigger this”

and “nigger that” and “nigger the other.” It

bot hered ny ki ds.

Q | understand, sir. Did that raci al
at nosphere invade the courtroom M. Hagi n?

A. yes
Q Tell us about that.

A. During the course of the trial there was
an elderly gentleman that had been appointed
bailiff to serve on the jury by the nanme of
Lut her Shaira(phonetic) who was very
definitely prejudi ced agai nst bl ack people
and he had a nunber of comments to nmake to
the spectators in the courtroom

Q During the course of the trial?

A. During the course of the trial.

Q What were those coments M. Hagi n?

A Wll, he told a |lot of spectators that
they better be careful, that the bl ack
spectators were carrying knives and possibly
guns and if the jury turned M. Hall al oose
or if the judge continued to rul e against M.
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Hal | there was going to be sone severe
consequences. In addition to that, several of
the sheriff’s deputies came into the
courtroomtoward the end of the trial and had
all the white spectators nove over to the
west side of the courtroomaway fromthe

bl ack spect at ors.

Q Do you recall where this bailiff made
comrents about M. Hall or Freddie?

A. Seened like toward the |ast day of the
trial when all the jurors were sitting in the
box — - and back then the jurors and sone of
their friends had conme to court with themto
see. This was a fairly big trial for Sunter
County in those days. So they were all
sitting there. And it was about 9:30 in the
nmourni ng and me and Freddie Lee were sitting
over at the table tal king and Luther was at
the end of the jury box and in a very loud
voice going on, talking about, you know:
“Look at that damn Hagin trying to get that
nigger off. Look at him sitting over there
reading his bible.” He said: “He better read
that bible because he’s in serious trouble
now. And Hagin was unnerciful on this
Freelove in his cross exam nation,” and just
goi ng on and on you know, telling themthey
all better be careful, jurors, w ves and
friends.[ R 1538, 39 emphasis added]

Q Sois it fair to say that race did enter
into the Sumer County Courthouse?

A. Very definitely.
The statenments of the bailiff in open court , in the
presence of the jury, denied M. Hall of fundanental due process
rights. The United States Suprene Court addressed this issue in

Parker v. d adden, 385 U.S. 363 (U S. 1966). In that case the

bailiff stated to certain jurors that the defendant was a w cked

fellow and was guilty and that if there was anything wong in
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finding the defendant guilty, the Suprenme Court would correct it.
Id at 470. The Court stated:

We believe that the unauthorized conduct of
the bailiff involves such a probability that
prejudice will result that it is deened

i nherently lacking in due process. As we
stated in Turner v. State it would be
blinking reality not to recognize the extrene
prejudi ce inherent in such statenents that
reached at | east three nenbers of the jury
and one alternative nmenber. |d.

In the case at bar, the comments by the bailiff in open
court were far nore inflammtory and represent a greater
i kelihood of prejudice than those in Parker. Appellate counsel
had a duty to bring forth on appeal fundanmental constitutional
vi ol ati ons which occurred in M. Hall’s resentencing trial. The
use of the 1968 conviction as an aggravator in M. Hall’ s case,
given the racist and prejudicial remarks by the bailiff, is a
violation of M. Hall’s fundanental rights which appellate
counsel had a duty to raise on direct appeal.

The prejudice associated with use of the prior conviction as
an aggravator is exenplified in the opinion of this Court in M.
Hal |’ s direct appeal. The Court used the existence of the
previ ous aggravator as a distinguishable feature in a
proportionality analysis as between the |ife sentence given co-
def endant Mack Ruffin and the death sentence given to M. Hall.
The court stated:

As noted by the trial judge, Hall was bigger

and ol der than Ruffin and was the | eader.
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Before the date of this crine he had been
convicted of a violent crinme and was on
parol e, whereas Ruffin had no such crinm nal
history ...[Hall v. State, 614 So.2d at 478
(Fla. 1993)]

The above excerpt fromthe opinion clearly denonstrates that
under a proportionality analysis, without the prior violent felony
aggravator, this Court would have vacated M. Hall’s death and
inposed a life sentence. The om ssions of appellate counsel in
failing to bring this issue in the direct appeal was prejudicial
to M. Hall.

(B) Failure of the trial court to inform Mr. Hall that he had 30
days to appeal the judgment and sentence of the court.

Appel | ate counsel had a duty to file clains based upon a
fundamental denial of M. Hall’s constitutional rights. In the
1968 rape case, M. Hall was not advised and informed by the court
that he had 30 days to appeal the judgnent and sentence of the
court. Furthernore, Appellate counsel has a duty to suppl enent the
record when necessary for proper appellate review. The transcript
of the sentencing hearing on M. Hall’s 1968 case is such a record
necessary for proper appellate review of M. Hall’s death
sentence. [Addendum A Pages 3 to 4]

Florida law is clear that at the tinme of sentencing, a
crim nal defendant nust be inforned of the tine allowed for
appealing the conviction. Fla.R CimP. 3.670 specifically

mandat es:
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When a judge renders a final judgnent of

conviction...the judge shall forthwith inform

the defendant concerning the rights of appeal

therefrom, including the time allowed for

taking an appeal.[ enphasis added]

The transcript of M. Hall’s sentencing establishes that M.
Hal | was not infornmed of the tine allowed by |law for taking an
appeal . [ Addendum A Page 3, 4]. Nor did his attorney file a
noti ce of appeal on his behal f.[R1544 , 1545] Therefore, M. Hall
was not given an opportunity to file an appeal challenging the
raci al aspects, as well as other |egal aspects, of his 1968
conviction. It is a fundanental violation of M. Hall’s
constitutional rights to use a prior violent fel ony aggravator
where appropriate appellate review of the previous conviction was
not properly provided, especially where racial slurs by the
bailiff during the trial contam nated proper due process.
Simul taneously with the filing of this Wit, counsel for M.

Hall is filing a nmotion with the circuit court to appoint M.
Hall a lawyer to represent himon a bel ated appeal pursuant to
Florida Rules of Appellate Procedure 9.140(j). |In the interests
of justice, M. Hall noves this court to postpone ruling on this
claimin the Wit until a proper decision can be nade in Crcuit
Court as to appoi ntnment of counsel for the appeal, as well as the
District Court of Appeal’s review of the conviction. As the

attached notion reveals, there are nunerous | egal questions

associated wth the conviction in need of appellate review
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CLAIM IV

FREDDIE HALL’S EIGHTH AMENDMENT RIGHT AGAINST
CRUEL AND UNUSUAL PUNISHMENT WILL BE VIOLATED
AS DEFENDANT MAY BE INCOMPETENT AT TIME OF
EXECUTION.

1. In accordance with Florida Rules of Crimnal Procedure
3.811 and 3.812, a prisoner cannot be executed if “the person | acks
the nental capacity to understand the fact of the inpending death
and the reason for it.” This rule was enacted in response to Ford

v. Wainwight, 477 U. S 399, 106 S.C. 2595 (1986).

2. The undersi gned acknow edges that under Florida |aw, a
claim of inconpetency to be executed cannot be asserted until a
death warrant has been issued. Further, the undersigned
acknow edges that before a judicial reviewnmay be held in Florida,
the defendant nust first submt his claim in accordance wth
Florida Statutes. The only tine a prisoner can legally raise the
issue of his sanity to be executed is after the Governor issues a
death warrant. Until the death warrant is signed the issue is not
ripe. This is established under Florida | aw pursuant to Section

922.07, Florida Statutes (1985) and Martin v. Wai nwight, 497 So. 2d

872 (1986)(If Martin’s counsel wish to pursue this claim we direct

themto initiate the sanity proceedi ngs set out in section 922.07,

Florida Statutes (1985).

3. The sane hol ding exists under federal |aw Pol and .
Stewart, 41 F. Supp. 2d 1037 (D. Ariz 1999) (such clains truly are

not ripe unless a death warrant has been issued and an execution
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date is pending); Martinez-Villareal v. Stewart, 118 S. C. 1618,

523 U. S. 637, 140 L.Ed.2d 849 (1998)(respondent’s Ford clai m was
dism ssed as premature, not because he had not exhausted state
remedi es, but because his execution was not inmm nent and therefore
his conpetency to be executed could not be determned at that

tine); Herrera v. Collins, 506 US 390, 113 S. . 853, 122

L. Ed. 2d 203 (1993) (the i ssue of sanity [for Ford claim is properly
considered in proximty to the execution).

4. However, nost recently, in In Re: Provenzano, No. O00-

13193 (11'" Cir. June 21, 2000), the 11" Circuit Court of Appeals
has st at ed:

Real i zing that our decision in In Re: Mdina,
109 F.3d 1556 (11" Gir. 1997), forecl oses us
fromgranting hi mauthorizationto file such a
claim in a second or successive petition,
Provenzano asks us to revisit that decision in
light of the Supreme Court’s subsequent
decisionin Stewart v. Martinez-Villareal, 118
S.C. 1618 (1998). Under our prior panel
precedent rule, See United States v. Steele,
147 F.3d 1316, 1317-18 (11" Cir. 1998)(en
banc), we are bound to follow the Medina
deci si on. We woul d, of course, not only be
authorized but also required to depart from
Medina if an intervening Suprene Court
deci sion actually overruled or conflicted with
it.[citations om tted]

Stewart v. Mrtinez-Villareal does not
conflict with Mdina’s holding that a
conpetency to be executed claimnot raised in
the initial habeas petition is subject to the
strictures of 28 U S.C. Sec 2244(b)(2), and
that such a claim cannot neet either of the
exceptions set out in that provision.

Id. at pages 2-3 of opinion
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5. Gven that federal law requires, that in order to
preserve a conpetency to be executed claim the claim nust be
raised in the initial petition for habeas corpus, and in order to
raise an issue in a federal habeas petition, the issue nust be
rai sed and exhausted in state court. Hence, the filing of this
petition.

6. The defendant has been incarcerated sincel978.
Statistics have shown that an individual incarcerated over a | ong
period of time will dimnish his nental capacity. Inasnuch as the

def endant may wel |l be inconpetent at tinme of execution, his Eighth

Amendnent right against cruel and unusual punishnment wll be
vi ol at ed.
7. The facts on the record concerning M. Hall’'s nenta

capacity are as foll ows:

Dr. Barbara Bard, professor at Central Connecticut State
University in the Departnent of Special Education, testified that
she evaluated Petitioner in Septenber of 1986. [R 1708] She used
t he Wodcock-Johnson Psycho-Educational Battery of testing on
Petitioner to test language and witing skills. [R 1709] She
stated that Petitioners ability to conprehend letters and sinple
words is approximately on a third grade level. [R 1713] In the
Passage Conprehension test Petitioner scored on the first grade
level. [R 1715] The profile of the testing was consistent with a

mentally retarded adult. [R 1718] In regard to | anguage screeni ng,
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Petitioners scoring was i ndicative of a neurol ogi cally based speech
di sorder caused by brain damage. [R 1721, 22] Dr. Baird also
testified, after viewing a tape of Petitioners confession, that he
is functionally illiterate because he could not read words he
hi msel f had witten. [R 1734]

Dr. Jethro Tooner, a forensic psychol ogist, testified that he
adm ni stered a battery of psychol ogical tests on Petitioner. [R
1746-8] The results of the Bender-Gestault test showed brai n damage
caused by trauma. [R 1748] The results of the 1Q test was a 60,
reflective of severe deficits in intellectual functioning and
pl aced the Petitioner in the nentally retarded category. [R 1749]
Dr. Tooner testified within a reasonable degree of nedical
probability, that Petitioner is nentally retarded. He al so stated
that the nental retardation has been |ongstanding. [R 1760] He
further testified, within a reasonabl e degree of nedical certainty
that on February 21, 1978 Petitioner was under the influence of
extrene nental and enotional disturbance, [R 1772] and t hat he was
unable to appreciate the crimnality of his conduct. [R 1773]
Additionally, Dr. Toomer also testified that, at the tine of
of fense, Petitioner suffered froma formof Psychosis. [R 1774]

Dr. Kathleen Heidi was qualified in Court as an expert in
personal ity assessnent, crimnology, with experience and training
in the field of psychol ogy and dysfunctional famlies. [R 1831]

She testified that, in her opinion, Petitioner could not appreciate
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the crimnality of his conduct on the day of the offense and that
his ability to conformhis behavior was substantially inpaired. [R
1854] She also stated that M. Hall’s personality devel opnent was
very limted or it was low H's way of seeing things was very
limted. He was al so very inpul sive. This is not sonmeone capabl e of
long term planning. He is not evaluative. He’'s not gotten to that
point. The best way of thinking of himis sonebody who could be
carried along by events. Wo, because of those deficits or that
limted personality devel opnent, is sort of flying by the seat of
his pants. Just kind of going through things. [R 1847]

Dr. Dorothy Lewis testified via video tape that M. Hall was
brain damaged, l|earning disabled, mldly retarded, chronically
psychotic and has a speech disorder. (see video tape of Dr. Lewis’s
testimony) She also stated that M. Hall cannot function as an
adult and cannot think long term (see video tape of Dr. Lewis’s
testimony) .

Habeas relief is warranted.

CONCLUSION AND RELIEF SOUGHT

For all the reasons discussed herein, M. Hall respectfully

urges this Honorable Court to grant habeas relief.
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