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PRELI M NARY  STATEMENT

Respondent, M. James Roy Melton, Jr., was the Defendant, and
Petitioner, the State of Florida, was the Prosecution in the
Cimnal Division of the Grcuit Court of the 19th Judicial
Circuit, In and For Martin County, Florida.

In the brief, the parties will be referred to as they appear
before this Honorable Court.

The synmbol "r" will denote Record on Appeal

The synmbol w7 will denote jury trial.

In an identical case, State v. Adans, Suprene Court Case No.

SCOO- 18, Petitioner has sought the discretionary jurisdiction of
this Court. This Court's decision on jurisdiction is pending.

CERTI FI CATE OF TYPE SIZE AND STYLE

In accordance with the Florida Supreme Court Administrative
Order, issued on July 13, 1998, and nodeled after Rule 28-2(d),
Rules of the United States Court of Appeals for the El eventh
Circuit, counsel for Respondent, M. James Roy Melton, Jr., hereby

certifies that the instant brief has been prepared with 12 point

Courier New type, a font that is not spaced proportionately.




STATEMENT OF THE CASE AND FACTS

Respondent, M. James Roy Melton, Jr., accepts Petitioner's

St at enent

of the Case and Facts as found in Petitioner's brief on

jurisdiction with the follow ng addition:

The trial court judge's pronouncement of sentence, in

pertinent

part, follows:

| do find that the Defendant is a prison
rel easee reoffender under Section 775.082(8)
and is accordingly sentenced as such to
fifteen years in the Department of Corrections
to serve one hundred percent of that sentence.
But that does not end the proceedi ngs here,
M. Melton. Section 775.082(8) (¢) permts the
Court to inpose a greater gentence...I wll
sentence him as well as a habitual felony
offender to thirty years in the Departnent of
Corrections. Therefore, the total active of
sentence is thirty years in the Department of
Corrections as a habitual felony offender.
And of that, fifteen years is as a prison
rel easee reoffender.

(T 255-256).




SUMVARY OF ARGUMENT

Thi s Honorable Court does not have authority pursuant to

Article V, Section 3(b) (3) of the Florida Constitution to review

this decision of the Fourth District Court of Appeal because the
decision does not expressly and directly conflict with a decision

of another District Court of Appeal on the same question of [|aw




ARGUMENT

THE DECI SION OF THE FOURTH DI STRICT
COURT OF APPEAL DCES NOT EXPRESSLY
AND DI RECTLY CONFLICT WTH THE
DECI SION OF ANOTHER DI STRICT COURT
OF APPEAL.

Thi s Honorabl e Court has authority pursuant to Article V,

Section 3(b) (3) of the Florida Constitution (1980) to review a

decision of a district court of appeal that expressly and directly
conflicts with a decision of another district court of appeal or

the Supreme Court on the sane question of |aw. see The Florida

Star v. B.J.F., 530 So. 2d 286, 288 (Fla. 1988). This Court in

Mancini v. State, 312 So. 2d 732, 733 (Fla. 1975), made clear that

its "jurisdiction to review decisions of courts of appeal because
of alleged conflicts is invoked by (1) the announcenent of a
rule of law which conflicts with a rule previously announced by
this court or another district, or (2) the application of arule
of law to produce a different result in a case which involves
substantially the same facts as a prior case. In this second
situation, the facts of the case are of the utnost inportance." I
Enphasi s Added] .

Respondent, M. Melton, Jr., was sentenced to fifteen years
(15) years in prison as a prison releasee reoffender and thirty

(30) years as a habitual felony offender. This was the same

4




sentence inposed in Adanms v. State, 1999 W. 966743 (Fla. 4t DCA

Cctober 20, 1999). Relying on Adams, the fourth district reversed

M. Mltons's sentence. In Adans, the fourth district wote:

The court t hen sent enced appel | ant
[respondent] to a total of thirty years. The
judge specified that the first fifteen years
woul d be served as a PRR Under the prison
rel easee reoffender statute, the maximm term
for the offense conmtted by appellant is
fifteen years. See § 775.082(8) (a)2.c. The
last fifteen years were to be served as an
HFQ, for which he would receive full credit

for time served. The Prison Rel easee
Reof f ender Act does not allow any type of
early release, including gain time. See §
775.082(8) (b). In contrast, a defendant

sentenced as a habitual felony offender is

eligible for early release after conpleting at

| east 85% of hi s sentence. See  §§

775.084(4) (3); 944.275(4) (b).
Adams, 1999 W. 966743. Thus, the inposition of the PRR sentence
along with the habitual felony offender sentence increased the
greater sentence. Additionally, because Respondent (and M. Adans)
were sentenced to the maxinmum habitual felony offender sentence
permtted by law, the additional PRR sentence increased their
sentences beyond that permtted by |aw

The case cited by Respondent in support of their request for

conflict jurisdiction, Gant v. State, 745 8o.2d 519 (Fla. 24 DCA

1999), is factually distinguishable from the instant case.

Respondent received a thirty (30) year habitual felony offender
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sentence and a concurrent fifteen (15) year Prison Rel easee
Reof f ender sentence. In contrast, M. Gant was sentenced to a
concurrent term of 15 years in prison as a habitual felony offender
and 15 years as a Prison Releasee Reoffender. The Second District
expl ai ned:

Last !y, Gant argues that his sentence
violates double jeopardy because it consists
of two separate sentences as aprison releasee
reoffender and as a habitual felony offender
for a single offense. However, the final
judgnment and sentence clearly reflects that
Grant received one sentence of fifteen years
as a habitual felony offender with a mninmum
mandatory term of fifteen years asa prison
rel easee r eof f ender. M ni mum mandat ory
sentences are proper as long as they run
concurrently. See Jackson v. State, 659 S8o.2d
1060, 1061-62 (Fla.1995). Moreover, Mor el and
v. State, cited by Gant, is distinguishable
because in that case the defendant actually
received two alternative sentences. See 590
so. 2d 1020, 1021 (Fla. 2d DCA 1991)
(defendant was sentenced to life in prison
wth a twenty-five year mninum nandatory as a
habi t ual offender or to |ife wunder the
gui del ines, whichever was |ess). Because the
m ni mum mandatory sentence runs concurrently
to the habitual felony offender sentence,
there is no error.

Id. [Enphasis Added]. In Gant, unlike in Respondent's case, the
concurrent sentences of the same length did not serve to increase

the greater or maxi num sentence. Therefore, Respondent's case and

Gant are factually different and do not expressly and directly




conflict,
This Honorable Court does has authority pursuant to Article V,

Section 3(b)(3) of the Florida Constitution (1980) to review a

decision of adistrict court of appeal that expressly declares

valid a state statute. Fla. R. App. P. 9.030(a)(2) (A (1). See

also Libertarian Party of Florida v. Smth, 687 So. 2d 1292 (Fla.

1996) . However, the Fourth District in the instant case did not
expressly declared valid any Florida statute. Further, the Fourth
District did not expressly construe our State constitution or the

United States Constitution in their decision. see Fla R 2App. P.

9.030(a)(2) (A (ii).
Therefore, this Honorable Court has does not have jurisdiction
over the instant cause on this alternative basis advanced by

Petitioner-State and should decline to review this cause on the

nerits.




CONCLUSI ON

Based on the foregoing arguments and the authorities cited
therein, Respondent respectfully requests this Honorable Court to

deny Petitioner's request for discretionary review over the instant

cause.

Respectfully submtted,

RICHARD L. JORANDBY
Public Defender
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Karen E. Ehrlich

Assistant Public Defender
Florida Bar No. 724221

15th Judicial Crcuit of Florida
Attorney for James Roy Melton, Jr.
The Crimnal Justice Building
421 Third Street, 6= Floor

West Pal m Beach, Florida 33401
(561)  355- 7600
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| HEREBY CERTIFY that a true copy of the Petitioner's Brief on
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Beach Lakes Blvd., West Palm Beach, Florida, 33401-2299 by courier
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