IN THE SUPREME COURT OF FLORIDA

Dennis G. Kainen, Gerald F. Richman,
John L. (Jim) Hampton, Don L. Horn,
Rebekah J. Poston, and Norman Davis,

Petitioners,
CASE NO. SC 00-1644
vSs.

Katherine Harris, as Secretary
of State of Florida,

Respondent.

RESPONSE OF AMICI CURIAE HARVEY M.
ALPER, JOSEPH W. LITTLE AND HENRY P.
TRAWICK TO PETITION FOR WRIT OF MANDAMUS

Amci Curiae Alper, Little and Traw ck (hereinafter
referred to as “Amci”) respectfully submt that this court
shoul d exercise its discretion to deny the petition on the
ground that Petitioners have not nade and cannot nake a
sufficient showng that the ballot title they attack is
“clearly and concl usi vely” deceptive or m sl eadi ng.

Memorandum of Law

Am ci cannot gainsay that this Court possesses the

obligation to protect Florida citizens and voters agai nst

attenpts to induce themto anend the Florida Constitution

1



unwttingly by the practice of presenting proposals to them
under deceptive and m sleading ballot titles and summari es.
Am ci al so concede that, despite the great deference this
Court must give to actions of the Legislature, this
protective obligation extends even to anendnents proposed by

joint resolution. Askewv. Firestone, 421 So.2d 151 (Fl a.

1982). Nevertheless, this Court has acknow edged that it
possesses no power to rewite or alter a ballot title or
summary, but is possessed solely with the renedy of

excl udi ng proposals flying under false or m sleading colors

fromthe ballot. Smth v. Anerican Airlines, Inc., 606 So.2d

618, 621 (Fla. 1992). |In any case, Petitioners bear the
burden of showing the ballot title to be “clearly and
conclusively defective.” Askew, 421 So.2d at 155.

Am ci believe this action to be novel in that the
proposed anendnent (not the ballot title) was placed upon
the ballot, not by initiative, not by a revision comm ssion
and not by the Legislature, but by the Constitution (i.e.,
the people) itself. Hence, this Court cannot stop the vote,
or even delay it, wthout overtly departing fromthe
explicit nmandate of the Constitution that the people vote on
the nmeasure in the 2000 general election. Article V § 10(b)
Fl orida Constitution. Hence, the ordinary renedy of

renovi ng the neasure fromthe ballot for future



rei nstatenent by the Legislature, if desired by it, is not
avai |l abl e.

Under these novel circunstances this Court nust afford
t he greatest possible deference to the ballot title proposed
by the Legislature and may not disturb its work in the
absence of the plainest possible showing that the proposed
ballot title is “clearly and concl usively” deceptive and
m sleading. |If the ballot title adequately reveals the true
substance of the issue the people nust decide, as Am ci
submt that it does, then the petition nust be rejected.
I[f, on the other hand, this Court determ nes the ball ot
title to be “clearly and concl usi vely” deceptive and
m sl eadi ng, then this Court nust fashion a renedy that both
permts the 2000 election to take place and trenches as
little as possi ble upon the choice nmade by the Legislature.
Under the particular circunstances of this case such a
remedy should include permtting the Legislature itself
cure the defect.
A THE SUBSTANCE OF THE MEASURE.

The essence of the neasure to be voted upon is this: Do
t he people wsh to supplant the current plan for electing
trial judges in the ordinary election process? O, do the
peopl e w sh to supplant elections with a plan whereby al

trial judges are appointed by the governor fromslates



proposed by judicial nom nating conm ssions and are
thereafter retained in office or rejected in uncontested
retention elections? That is the substance of the neasure.
Petitioners’ entire case is wapped up in the erroneous
proposition that the adjective “nerit” is sone how
substantive in this context. Indeed, the word “nerit” does
not appear in the constitution in regard to retention
el ections of justices and judges of the district courts.
Article V 8 10(a) Florida Constitution. Al t hough t he
phrase “nerit selection and retention rather than el ection”
does appear in Article V 8 10(b) Florida Constitution, as
anmended in 1998, the word “nerit” is not defined in the
Constitution, in the statutes, or in the conmon |law. Nor
does it have an accepted neaning in the practice of
sel ecting judges in Florida or anywhere el se that woul d
permt any credible basis to assure the voters that a nore
or less “neritorious” systemof justice is nore likely to
result fromone nethod of selection of judges rather than
the other. The people who have attenpted to make enpiri cal
assessnents of this question (i.e., which is “better,”
el ection or “nmerit selection”?) have sinply failed to find a
di stinction between the nerits of the two systens. See

Little, “No! It’s the Voters Right to Elect,” The Florida



Bar News, Jan. 15, 1990.! 1In short, the work “merit’ in this
context is a political term not a substantive term Not
only is it not a source of deception to exclude the term
fromthe ballot title, but it would al so be a source of
deception to include it.

In this regard, Petitioners need to be rem nded of the
ballot title and summary that were printed on the ballots
presented by the Constitution Revision Comm ssion and
approved by the voters in the 1998 general election. They
wer e:

BALLOT TITLE: LOCAL OPTI ON FOR SELECTI ON OF JUDGES AND
FUNDI NG OF STATE COURTS

1 That article concludes:

ALTHOUGH nuch scholarly effort has been expended in
assessing the nerits of nmethods of selecting judges, the
nature of the evaluative task is so conplex and the
measuring tools so inexact that the studies do not
conclusively prove that judges selected by one nethod
perform better than judges sel ected by another nethod.
Nor do they prove that one plan seats | awers with better
credentials that the other does. A typical summary of
t hese studies concluded, "Mst of the evidence about
M ssouri Plan recruitnent of state judges |leads to the
concl usion that selection systens thensel ves have little
i npact in guaranteeing that selection procedures will be
free frompartisan or interest group politics, or that
deci dedly superior judges will be selected for office. In
short, "The findings showthat the M ssouri Plan does not
di stinguishitself by producing clearly superior judges."
Nor does the M ssouri Plan seat judges with qualitative
superior educational and experiential backgrounds. After
reviewing all the data, one scholar concluded: "[T]he
M ssouri Plan does not consistently produce obviously
superior judges in terns of quality education,
cosnopol i t an backgrounds, previous judicial experience or
nonparti san careers. |Indeed, not only are the judges not
deci dedly superior in this regard, but they often appear
i ndi stinguishable fromthe others."
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BALLOT SUMVARY: PROVI DES FOR FUTURE ELECTI ONS TO DECI DE

WHETHER TO CONTI NUE ELECTI NG CI RCU T AND COUNTY JUDGES

OR TO ADOPT SYSTEM OF APPO NTMENT OF THESE JUDGES BY THE

GOVERNOR, W TH SUBSEQUENT ELECTI ONS TO RETAI N OR NOT

RETAI N THOSE JUDGES. .

Proposed Constitutional Amendnents and Revisions to be Voted
on Novenber 3, 1998, Sandra B. Mortham Secretary of State,
printed June 23, 1998, p. 14.

What appears above is what the voters saw on the 1998
bal | ot, and what they saw did not include the word “nerit.”
Instead, it went to the substantive heart of the matter: Do
you want to elect judges? O, do you want the governor to
appoint them followed by elections to retain or not retain?
This is exactly the substantive core of the ballot title the
Legi sl ature has placed upon the 2000 general election
ballot. That title states:

SHALL THE METHOD OF SELECTI NG CI RCUI T [ COUNTY] COURT

JUDGES. . . ... BE CHANGED FROM ELECTI ON BY VOTE OF THE

PEOPLE TO SELECTI ON BY THE JUDI Cl AL NOM NATI NG

COWM SSI ON AND APPQO NTMENT BY THE GOVERNOR W TH

SUBSEQUENT TERMS DETERM NED BY A RETENTI ON VOTE OF THE

PEOPLE?

The substance is there: elimnation of elections in
favor of appointnent by the governor. |Is the typical voter,
who is assuned to have nade sone effort to becone acquai nted

with the ball ot neasures to be voted upon, likely to be

decei ved as to the substance of the neasure? Mre



specifically, is the average voter |likely to believe that
the governor’s role is purely cerenonial and mnisterial;
that is, that the governor’s role is nerely to “annoint”

j udges that others have selected? (In fact, of course, the
nom nating comm ssions will have selected the slate of three
nom nees from which the governor nust make the

appoi ntnents.) Amci submt that this |anguage will not
decei ve anyone as to the process by which nom nees are

sel ected and will not deceive anyone as to the role the
governor plays in the final selection and appoi ntnent. Mst
assuredly, this ballot title would not deceive a voter who
prefers elections to vote for appointnents. Nor would it
deceive a voter who prefers appointnents to vote for
elections. It is certainly not a case in which the voter
must vote “no” to nean “yes.” Instead, the ballot title in
question gives the voter the “fair notice of the decision he
must nmake” as required by law. Askew, 421 So.2d at 155. 1In
short, the ballot title is not deceptive and m sl eadi ng and
certainly is not “clearly and concl usively” so.

More inportant than the views of Petitioners or of these
Amci is that of the Legislature. Petitioners cannot
properly ask this Court to question the notives of the
Legi sl ature, and certainly cannot ascribe a notive to

deceive. Plainly the Legislature did not believe its chosen



ballot title was deceptive, and its choice nust be accepted
absent the nost conpelling showng that the ballot title is
“clearly and concl usi vel y’deceitful and defective, which
Petitioners have not nade.

Accordingly, this Court has no occasion to consider what
remedy woul d be appropriate if the ballot title were
defective, and Amci respectfully submt the Court should
deny the petition.

B. PETI TI ONERS PREFERRED REMEDY IS NOT AVAI LABLE TO TH S

COURT.

Even if it be assunmed arguendo that the ballot title is
“clearly and concl usively” deceptive and m sl eadi ng, which
Am ci deny, then the first renedy sought by Petitioners,
l.e., to “revive” a statute the Legislature repealed, is not
constitutionally permssible. No matter the gravity of the
burden upon this Court to inpose the Constitution against
over-reaching acts of the Legislature, that burden does not
I nclude clothing this Court with any of the |egislative
power of the state. As this Court know, the l|legislative
power is vested solely in the Legislature absent explicit
del egations el sewhere in the constitution. Accordingly,
this Court may not supplant the Legislature’ s choice of a
title wth others that seemnore pleasing or appropriate to

Petitioners or even to the Court. Instead, if renedy is



called for, this Court nust alter the | atest expression of
the Legislature in the | east degree required to conformto
constitutional principles.

Despite Petitioners’ assertion, Chapter 00-361 | aws of
Florida is not unconstitutional. Petitioners have shown no
defect in the enacting process that would render the law a
nullity or void. Even Petitioners have not chall enged the
| egal validity of section 2 and nost of section 1. Nor have
Petitioners identified an article or section of the
constitution that positively imts the power of the
Legi slature to choose the ballot title it has chosen or that
di senpowers it to enact the law. Instead, Petitioners seek
to invoke the powers of this Court to safeguard the
integrity of public elections. Fortunately, the Legislature
Itself has provided the vehicle for doing this by enacting 8
101. 161 Fla. Stat. That provision requires ballot titles to
be “cl ear and unanbi guous.” This Court has enforced the
| egi sl ati ve mandate by applying 8 101.161 Fla. Stat. to
renmove “clearly and concl usively” m sl eadi ng neasures from
t he ball ot. Askew.

The consequence of this is not that this Court possesses

no power to wthhold the placenent of a deceptive and

m sl eading ballot title before the voters. It certainly
does pursuant to § 101.161. |Instead, the consequence is
that the renmedy sought by Petitioners, i.e., revival of the



repeal ed ball ot | anguage, is not available. If a renedy is
required, this Court nust seek a perm ssible alternative.

Revi val of the repeal ed | anguage woul d al so be
| nperm ssi ble on the ground that in enacting Chap. 00-361
the Legislature overtly reconsidered that repeal ed | anguage
and deliberately rejected it. This legislative history is
outlined in Petitioners’ petition. For this Court to nake
an assunption that the Legislature would intend to resurrect
| anguage that it had deliberately rejected would constitute
a nost grievous judicial invasion upon the |egislative
prerogatives of the Legislature in violation of Article Il 8
3 and Article Il 8 1 Florida Constitution and the
Republ i can Form of Governnent clause of the United States
Constitution.

Finally, revival of the repeal ed | anguage woul d itself
plainly create a deceptive and m sleading ballot title.
That repeal ed | anguage is: “Shall circuit [county] court
judges... be selected through nerit retention and
sel ection?” That statenent utterly fails to notify the
voter that the choice is being nade between elections and
appointments. |In the absence of that information, a voter
m ght be deceived to believe that the choice is between
havi ng judges selected on a “nerit” basis as opposed to a

basis that is lacking in “nerit.” And, w thout that
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i nformation, a voter m ght be deceived to vote “yes,” when a
“no” would be forthcomng if the abolition of elections had
been reveal ed. Plainly, such a statenent woul d be deceptive
and m sl eading. Indeed, this Court has flatly held that “it
Is clearly msleading to reveal only one half of a

constitutional ‘trade off.’"’ Evans v. Firestone, 457 So. 2d

1351, 1357 (Fla. 1984). Not to tell voters that they are
voting to give up the right to choose judges by el ection
grievously fails that test. For this reason alone, the
repeal ed | anguage cannot be “revived.” Furthernore, failure
to informthe voter of the “chief purpose” of the neasure,
which is to supplant elections wth appointnments and
retention elections, would be fatally defective in itself.

Askew and Wadhans v. Board of County Comm ssioners, 567

So.2d 414, 416 (Fla. 1990).
C. A REMEDY, |F A REMEDY MJUST BE HAD.

If it be assunmed arguendo that the ballot title is
“clearly and concl usively” deceptive and m sleading, which

Am ci deny, then the renedy nust satisfy these constraints:

1. It must permt the vote to be taken in the 2000
general el ection.

2. It must not itself be deceptive and m sl eadi ng,
whi ch woul d be the consequence of not dealing with
t he substance; i.e. the choice between el ections

and appoi ntnents by the governor followed by
el ections to retain or not retain.

11



3. It nmust depart fromthe Legislature s choice the
| east degree necessary to conformto constitutional
principl es.

4. It must not usurp |legislative powers in
contravention of the Florida or the United States
Constitution.

(1) Ample Tine Renmains for the Legislature to
“Fi x” Any Defect.

As noted above, the facts herein are novel to the
jurisprudence of this Court. WMreover, the constitutional
principles at stake are of the highest order. The selection
of a ballot title is a legislative prerogative. Hence, if
the title nust be fixed, this Court should afford the
Legislature full opportunity to fix it. Tinme aplenty
remains for the Legislature to be convened into speci al
session to fix the title. 1In these circunstances, in which
the constitution requires a vote in Novenber 2000, the
Legi sl ature nust be permtted to performits function.

Hence, if a renedy is required, this Court should announce
that requirenent without delay so that the Legislature may
do its work.

(2) The “Drop Dead” Alternative.

Shoul d, contrary to Amci’s subm ssion, this Court
determne that the ballot title nust be revised, this Court
may announce a “drop dead” ballot alternative to be placed
on the ballot if and only if the Legislature is unable to
provide a tinely revision. Such an alternative nmust conform
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to the requirenents stated above. Amci respectfully submt
that the 1998 ball ot sunmmary provi des | anguage that best
conforns to and harnoni zes all these principles. It may be
stated as a ballot title as foll ows:
BALLOT TITLE: TO DECIDE WHETHER TO CONTI NUE ELECTI NG
CIRCU T [COUNTY] JUDGES IN (CIRCU T OR COUNTY TO BE
ADDED), OR TO ADOPT A SYSTEM OF APPO NTMENT OF THOSE

JUDGES BY THE GOVERNOR, W TH SUBSEQUENT ELECTI ONS TO
RETAIN OR NOT' RETAI N THEM

This | anguage satisfies all the criteria stated above.
Am ci respectfully submt that this should be the Court’s
“drop dead” alternative to be placed on the ballot if and
only if this Court should decide a renedy is required and
the Legi slature does not supply a revised title in time for
printing the 2000 ball ots.

If the Court thought it were restrained to the 15 word
limtation, the foregoing could be reduced to:

BALLOT TITLE: SHALL CIRCU T [ COUNTY] JUDGES CONTI NUE TO
BE ELECTED LOCALLY, OR SHALL THE GOVERNOR APPO NT THEM

CONCLUSION
Am ci respectfully submt that Petitioners have not nade
a sufficient showng that the ballot |anguage is “clearly
and concl usi vel y” deceptive and m sl eadi ng. Accordingly,
this Court has no authority or discretion to disturb the
bal | ot | anguage sel ected by the Legi slature and shoul d deny

the petition. If and only if this Court disagrees on that
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poi nt,

the Court possesses the authority to fashion a renedy

that satisfies these criteria:

1.

It must permt the vote to be taken in the 2000
general el ection.

It nust not itself be deceptive and m sl eadi ng by
not dealing with the substance; i.e. the choice
bet ween el ecti ons and appoi nt nents by the governor
followed by elections to retain or not retain.

It nmust depart fromthe Legislature s choice the
| east degree necessary to conform to
constitutional principles.

It must not usurp |legislative powers in
contravention of the Florida or the United States
Constitution.

Furt hernore, under the novel circunstances of this case,

this Court nust also give the Legislature anple opportunity

to fulfil

its legislative responsibility to provide a proper

ballot title. To assure that a valid ballot title wll be

avai l able, this Court nay adopt a “drop dead” alternative,

consistent with the foregoing criteria, to be enployed if

and only if the Legislature is unable to performits

functi on.

This | anguage fromthe 1998 ball ot summary

satisfies these criteri a.

BALLOT TITLE: TO DECI DE WHETHER TO CONTI NUE ELECTI NG
CIRCU T [ COUNTY] JUDGES IN (CIRCU T OR COUNTY TO BE
ADDED), OR TO ADOPT A SYSTEM OF APPO NTMENT OF THOSE
JUDGES BY THE GOVERNOR, W TH SUBSEQUENT ELECTI ONS TO
RETAI N OR NOT RETAI N THOSE JUDGES.

Respectively subm tted,
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Joseph W Little
Attorney for Al per,
Little and Traw ck,

Fl ori da Bar No. 196749
3731 N W 13th Pl ace
Gainesville, Fl. 32605

CERTI FI CATE OF SERVI CE

| certify that a copy of this petition was mailed to
Bruce Rogow, Esq., attorney for petitioners, Broward
Fi nanci al Centre, 500 Financial Blvd., Suite 1930, Fort
Lauderdal e, FlI. 33394, Debra Harris, Esq., Ceneral Counsel
for Katherine Harris, Secretary of State of Florida, The
Capitol, Tallahassee, Fl. 32399, Kinberly L. Boldt, Esq.,
Attorney for Amci, 150 W Flagler Street, Miseum Tower,
Suite 1400, Mam, Fl. 33130, John Shubin, Esq., attorney
for Amci, 46 SSW 1st Street, 3¢ Floor, Mam, Fl. 33130,
and Robert A Butterworth, Attorney Ceneral of Florida, The
Capitol, Tallahassee, Fl. 32399, on this 25 of August 2000.

Joseph W Little
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