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STATEMENT OF TYPE USED

| certify the size and style of type used in this brief is
Courier 12 point, a font that is not proportionally spaced.

STATEMENT OF THE CASE AND FACTS

The First District has certified a conflict in the district
courts regardi ng whet her unpreserved evi dence sufficiency issues in
crimnal cases can be considered on direct appeal as fundanental

error. Sanders v. State, 25 Fla. Law Wekly D1660 (Fla. 1st DCA

July 12, 2000). Since this brief addresses the question in general
terms, no statenent of facts will be included here.

SUMVARY OF THE ARGUVMENT

Unpreserved evidence sufficiency issues should always be
consi dered as fundanental error.

In the Florida cases, sufficiency issues are considered
fundamental error in sonme cases but not in others. The cases rarely
di scuss why this is so. In those cases that have, the crucial
guestion seens to be this: Could the state possibly have cured the
evi dence deficiency if the issue had been raised at trial? If the
answer is no, fundanental error wll be found; if yes, the
cont enpor aneous obj ection rule applies.

This distinction, while valid in the abstract, is neaningl ess
as a practical matter. Rule 3.380(c) allows sufficiency issues to
be initially raised in posttrial notions, when it is too late for
the state to cure the defect. Thus, since an objection to evidence
sufficiency is considered tinely even though nade when it is too

late to cure the defect, it cannot be said that a tinely objection



is required for "cure the defect" purposes.

Further, this distinction is difficult to apply in practice.
If the record contains no evidence to prove a particular fact,
appel l ate courts have no basis for determ ning whether the state
had evi dence available to prove that fact. As the cases discussed
in section IV show, Florida courts have been unable to fornul ate a
coherent test for deciding when fundanental error will be found
under this "cure the defect” | ogic.

Recogni zi ng such issues as fundanental error is the fairest
and nost efficient way to handle the problem Failure to recognize
fundamental error will lead to the specter of defendants sitting in
prison for crimes the state did not prove they commtted, wth
ei ther no know edge of the possible sufficiency issue or limted
ability to raise it thenselves in postconviction proceedings
(proceedi ngs which are cunbersone and untinely). The injustice of
such a systemw || erode public confidence in the judicial system

Recogni zi ng fundanental error will not underm ne the policy
obj ectives of the contenporaneous objection rule. That rul e serves
three purposes: pronoting judicial econony (by allowing trial
courts to correct errors imediately, thus preventing appeals and
retrials); keeping trial judges in their proper neutral role (which
woul d be conpromised if they had to assune the role of advocate to
correct unobjected-to errors); and preventing "ganmesnmanshi p” (i.e.,
letting the error go uncorrected and then raising it on appeal, as
a hedge agai nst an adverse result at trial). These purposes are not

significantly advanced by a contenporaneous objection rule for



evi dence sufficiency issues; indeed, the "judicial econony” purpose
is undermned by the rule in this context.

Recogni zi ng fundanental error will not increase the courts
overal |l workload. Trial courts will have additional work in those

rare cases where the issue succeeds on direct appeal, but the

remedy in those cases -- remand for entry of a judgnment of
acquittal -- is a small burden. If fundanental error is not
recogni zed, trial courts’ wor kl oad wi || increase at the

postconviction | evel, as this is the renmedy defendants will have to
pursue. Since it is easier for trial courts to enter judgnents of
acquittal than to deal with postconviction notions, recognition of
fundanmental error will decrease their overall workl oad.
Recogni zi ng fundanental error will not significantly increase
the appellate workload, and nay decrease it overall. Serious
unpreserved sufficiency issues are rare and, when they do arise,
t hey can usual ly be quickly addressed. If fundanental error is not
recogni zed, appellate counsel wll have to ask the court to
relinquish jurisdiction before filing the initial brief, so the
trial court can address the issue (as an ineffective assistance of
counsel claim. This wll cause nore problens than it cures,
particularly since: 1) Appellate courts can decide the issue as
fundanmental error as easily as they can deci de whether the issue is
substantial enough to justify relinquishing jurisdiction; and 2)

the ineffectiveness claimis sure to succeed if the unpreserved



sufficiency issue has nerit.!?

Recogni zi ng fundanmental error will not put trial judges in the
i nproper position of being advocates with respect to evidence
sufficiency issues; indeed, rule 3.380(a) authorizes trial judges
to consider such issues on their own.

Finally, recognizing fundanmental error wll not encourage
"ganesmanshi p,” as long as rule 3.380(c) allows posttrial acquittal
notions. There is no tactical reason for failing to make a
posttrial notion; and, since the defendant is the one who suffers
fromthe delay if the issue is not raised inthe trial court, there
is no advantage in failing to raise the issue posttrial and then
trying to get appellate relief as fundanental error.

Fl ori da shoul d recogni ze that evidence sufficiency issues are
fundanmental error in all cases. To the extent the case |aw holds
ot herwi se, the reasoning of those cases is flawed and has been
under m ned by nore recent cases which hold that: 1) doubl e j eopardy
bars retrial if a sufficiency issueis successful (which elimnates
the "judicial econony" factor); 2) such issues can be initially
rai sed posttrial (which elimnates the "cure the defect" factor);

and 3) clains of ineffective assi stance of counsel may be rai sed on

! This problemw ||l also arise if Florida continues on its
present course of recognizing a general rule requiring a
cont enpor aneous obj ection subject to a vague exception, variously
worded in the cases as "no prinma facie showi ng of the el enents of

the crime"; "conviction of a crine totally unsupported by
evi dence"; etc. See cases discussed in section |V, below Under
this current approach, appellate courts will have to deal with

argunents that the unpreserved issue in a given case falls within
the exception to the contenporaneous objection rule, as well as
(possibly in addition to) nmotions to relinquish jurisdiction.

4



direct appeal if they are apparent on the face of the record (as
failure to preserve an evidence sufficiency issue clearly is).
ARGUMENT

FLORI DA SHOULD RECOGNI ZE THAT UNPRESERVED EVI DENCE
SUFFI G ENCY | SSUES ARE ALWAYS FUNDAMENTAL ERROR

I. THE CONTEMPORANEQOUS OBJECTION RULE AND FUNDAMENTAL ERROR

The cont enpor aneous objection rule serves the basic purposes
of pronoting judicial econony; keeping trial judges in their proper

neut r al role; and preventing "gamesnmanship.” Mur phy  v.

I nternational Robotic Systens, Inc., 25 Fla. Law Wekly S610, 615

(Fla. Aug. 17, 2000); Porter v. State, 356 So. 2d 1268, 1270-71

(Fla. 3d DCA 1978)(Hubbart, J., dissenting). The rule is a
functional rule designed to achieve certain practical results; it
creates no substantive rights and it is not to be blindly foll owed
wi thout regard to its purposes:

[The rule's] real purpose ... applies
during a jury trial to assure correct rulings
... on questions relating to the adm ssibility
of evidence and [jury] i nstructions[;]
judicial errors in those instances cannot be
effectively corrected after the jury renders a
verdict .... There is no need to apply the
rule strictly to pure rulings of | aw which can
be corrected i ndependent of a jury verdict.

Wllians v. State, 516 So. 2d 975, 976 (Fla. 5th DCA 1987).

Simlarly, "[t]he purpose for the contenporaneous objection
rule is not present in the sentencing process because any error can
be corrected by a sinple renmand to the sentencing judge." State v.

Rhoden, 448 So. 2d 1013, 1016 (Fla. 1984).2

21" Maddox v. State, 760 So. 2d 89 (Fla. 2000), this Court
reaf firmed the recognition of fundamental sentencing error.

5



Fundanmental errors are exceptions to the contenporaneous
objection rule. The fundanmental error doctrine expresses "the
overarching concern that a litigant receive a fair trial and that
our system operate so as to deserve public trust and confidence."
Mur phy, 25 Fla. Law Wekly at S615.

There are several definitions of fundanental error in Florida
cases. It is an error that "anount[s] to a denial of due process,"

Castor v. State, 365 So. 2d 701, 704 (Fla. 1978), or "goes to the

foundation of the case.” Maddox, 760 So. 2d at 95 (citations
omtted). "[F]Jundanental error should be [recognized] where the
interests of justice present a conpelling demand for its
application [or where] a verdict of guilty could not have been
obtained without the ... error.” 1d. at 96 (citations omtted).

II. EVIDENCE SUFFICIENCY AND FUNDAMENTAL ERROR -- IN GENERAL

Convi ctions based on legally insufficient evidence seemto be
gui ntessenti al exanples of fundanental error. "The Due Process
Cl ause protects the accused agai nst conviction except upon proof
beyond a reasonabl e doubt of every fact necessary to constitute the

crime with which he is charged." I n Re Wnship, 397 U S. 358, 364

(1970). Thus, a conviction on insufficient evidence "anmount[s] to

Concerns about the need to correct such errors quickly and easily
led to the creation of an alternative nethod for raising such
issues. Fla. R Crim P. 3.800(b). Applying these sanme concerns
to evidence sufficiency errors conpels the conclusion that such
errors must also be corrected quickly and easily; the concerns
are even nore conpelling in this context.

The sentencing context nay provi de sone gui dance here;
per haps the applicable rules should be anended to provide the
equi val ent of rule 3.800(b) for evidence sufficiency issues.

6



a denial of due process." Castor, 365 So. 2d at 704.3% Evidence
insufficiency "goes to the foundation of the case,” and "the
interests of justice present a conpelling demand” for a waiver of

t he cont enporaneous objection rule in this context; certainly, "a
verdict of guilty could not have been obtai ned,” Maddox, 760 So. 2d
at 95-96, had a proper acquittal notion been nade.

There are three possible answers to the question of whether
evi dence sufficiency i ssues shoul d be consi dered fundanental error:

"al ways"; "never"; and "sonetines.” "Always" and "never" are easy
to apply, although this adm nistrative conveni ence tells us nothing
about the relative fairness or efficiency of either position.
"Sonetinmes" raises difficult questions of "when are sufficiency
i ssues fundanental error"™ and "why are they not fundanental error
in other circunstances.”

Wth respect to the "never"” position, it is generally sound
policy to encourage the addressing of such issues at the trial
level. It could be argued that appellate courts' refusal to address
unpreserved sufficiency issues nay encourage greater diligence at
the trial level, which will ultimately nake the whol e system run

snoother. This argunent is flawed at several |evels.

First, the trial bar is not static pool of unchanging faces

3 Many courts in other jurisdictions say evidence
insufficiency is a constitutional due process violation that may
be rai sed on appeal even though unpreserved. State v. Roy, 658
A. 2d 566 (Conn. 1995); State v. Puaoi, 891 P.2d 272 (Hawai i
1995); State v. Barker, 851 P.2d 394 (Kan. App. 1993); State v.
Col e, 554 So. 2d 831 (La. App. 1989); People v. Wife, 489 N W2d
748 (M ch. 1992); State v. Gardner, 536 N E. 2d 1187 (Ghio App.
1987); State v. Alvarez, 904 P.2d 754 (Wash. 1995).

7



that will, collectively, quickly learn fromtheir m stakes. Each
year, new faces appear; it is unrealistic to expect that newconers
will quickly grasp all the subtleties of Florida crimnal |[|aw,
regardl ess of how often their nore experienced col | eagues have nmade
m st akes. The trial bar will never be perfect.*

This highlights a second problemwith the "never" approach:
its unfairness. In declining to address unpreserved sufficiency
i ssues, appellate courts woul d be attenpting to nodify the behavi or
of the trial bar by inflicting pain on their clients. But clients
are not to blame for the oversight; yet they are the ones who
suffer fromthe m stake. There is no justice in maki ng thempay for
their lawers' continuing |egal education. If education of the
trial bar is the goal, recognizing unpreserved sufficiency clains
on direct appeal as ineffective assistance clains would be nore
effective; people learn fromtheir mstakes nore quickly if they,
rat her than soneone el se, suffer the consequences.

The "never" approach causes further problens. If appellate
courts do not address such issues as fundamental error, counse
will stop raising themin their briefs. The appellate court wll
t hen not know whether counsel is aware of the issue, which nmeans
the court will not know whet her counsel has inforned the client of

the issue.® The court could remedy this problem with a short

4 As discussed in section |V below, the sanme unpreserved
i ssues occasionally reappear in the district court cases.
Qobvi ously, sonme | awers are not |earning the | esson.

> This logic dictates that appellate courts shoul d address
unpreserved sufficiency issues even if appellate counsel fails to
raise them Both this Court and two district courts have foll owed

8



opi ni on noting the i ssue and advi si ng t he defendant of his options;
but an opinion addressing the nerits would be just as easy.

Even if notice to the defendant is sonehow assured, the
"never" approach has a further problem the lack of a reliable
alternative procedure for raising the issue. Rule 3.850 is
unsati sfactory. It cannot be assuned that all wongfully convicted
defendants are aware of this renedy and are capable of using it.
Rule 3.850 can be a difficult and tine-consunmng procedure,
especially for the uneducated and illiterate.®

Aside from its unfairness, the "never" approach wll not

advance the policy objectives of the contenporaneous objection

this course. Troedel v. State, 462 So. 2d 392 (Fla. 1984);

O Connor v. State, 590 So. 2d 1018 (Fla. 5th DCA 1991); Dydek v.
State, 400 So. 2d 1255 (Fla. 2d DCA 1981). Courts in other
jurisdictions have as well. United States v. Santistevan, 39 F.3d
250 (10th Cir. 1994); State v. Todd, 805 S.W2d 204 (M. App.
1991).

6 One district court has said (albeit in dicta) that
evi dence sufficiency issues cannot be directly raised in a rule
3.850 notion. Meek v. State, 566 So. 2d 1318, 1319 (Fla. 4th DCA
1990). This seens to be correct; such issues "could have or
shoul d have been raised at trial and, if properly preserved, on

di rect appeal,” and thus are barred by rule 3.850(c). This neans
sufficiency issues will have to be phrased as ineffective
assi stance clainms. Defendants will have to conply with all the

procedural requirenents of rule 3.850; further, there is a two
year time limt. Fla. R Cim P. 3.850(b). Defendants are not
entitled to assistance of counsel in preparing such notions.
Finally, if the defendant gets a proper notion filed in a tinely
fashion, he gets to go to the end of the line in the trial

j udge' s chanbers, underneath that unendi ng stack of pro se
postconviction notions full of handwitten hieroglyphic scraw,
m scited and m sstated cases, and paranoid rantings. The
possibility that the trial court wll quickly discover a
legitimate sufficiency issue in this pile of general nonsense is,
maybe not i npossible, but probably unlikely. "Needle in a

hayst ack” is the obvious netaphor; "panning for gold in a sewer"”
iS nmore accurate.



rule. The judicial systemwould not be unduly burdened, at either
the appellate or the trial l|evel; indeed, the courts' overall
wor kl oad may increase. Nor will recognizing fundanental error put
trial judges in an inproper role or encourage "ganmesnmanship.”

The "never" approach wll not significantly reduce the
appel l ate court's workl oad. Appeals fromcrimnal convictions are
virtually automatic already. Evidence sufficiency issues (whether
preserved or not) are rarely raised. If fundanental error is
recogni zed, extra judicial |abor will be needed only in those rare
cases in which there is an unpreserved sufficiency issue that
merits serious consideration.

The "sonetines" approach wll not significantly reduce
appel l ate courts' workload either. |If evidence sufficiency issues
are "sonmetines" fundamental error then, in those rare cases where
the issue arises, appellate counsel will no doubt argue that the
i ssue is one of fundanmental error under the existing exception to
t he cont enpor aneous objection rule. Thus, the appellate court wll
have to address that issue in any event. Since sufficiency issues,
on the nerits, tend to be relatively sinple, judicial econony is
best served by recogni zing a bl anket fundanmental error ruleinthis
context.’” This would allow appellate courts to get right to the

merits wthout being detoured into the issue of the applicability

7 As the cases discussed in section IV below illustrate, unpreserved sufficiency issues tend to be

relatively sinple. The |law regarding the elements of nobst Florida crimnal offenses is well-settled and
easily determ ned. Whether the facts in the record prove all those elenments is generally a sinple question
as well; when the lawis well-settled, applying that lawto record facts is usually easy. G anted, sone
trials are Iengthy and conplex, and the determ nation of evidence sufficiency nay require anal ysis of
conflicting circunmstantial evidence. But, if the cases are a valid neasure, It appears that sufficiency
issues tend to be overlooked in factually sinple cases, presumably because defense counsel is sinply unaware
of the applicable law. In conplex circunstantial cases, acquittal notions are usually made, precisely
because the issue is so obvious that only an idiot would fail to raise it (and, of course, we have no idiots
practicing crimnal law in Florida)
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of the existing Iimted fundamental error doctrine.

Further, both a "never" and a "sonetinmes" approach may
i ncrease appellate courts' notion work. "If appell ate counsel
believes there is an issue of [in]effective assistance of counsel
in... thetrial court, that issue should i mediately be presented
to the appellate court ... so that it my be resolved in an
expeditious manner by remand to the trial court and avoid

unnecessary and duplicitous proceedings.” Conbs v. State, 403 So.

2d 418, 422 (Fla. 1981). Since the trial court has no jurisdiction
to hear a rule 3.850 notion while an appeal is pending, State v.
Meneses, 392 So. 2d 905 (Fla. 1981), this neans appell ate counsel
must file a motion to relinquish jurisdiction in the appellate
court. If appellate courts require that notions to relinquish
jurisdiction nust establish something like "a prinme facie show ng
of entitlenment torelief” before they will grant such notions, then

appellate courts wll, in effect, already be addressing the

sufficiency issue inthe notionto relinquish. Appellate courts may
avoi d this problemby adopting a bl anket policy of either granting
or denying notions to relinquish. But a blanket denial policy wll
mean that appellate courts may have to address other (perhaps
conpl ex) issues in appeals that could be easily disposed of on a
sufficiency basis, if the sufficiency issue has nmerit. A bl anket
policy of granting such notions transfers the problemto the trial
courts. If jurisdiction is relinquished, new counsel wll be
needed; ori gi nal trial counsel cannot ar gue hi s own

i neffectiveness. However, defendants are not entitled to appointed

11



counsel for such purposes. G ahamyv. State, 372 So. 2d 1363 (Fl a.

1979) .8

Thi s nmeans a defendant’'s options include: proceeding with his
appeal (with the sufficiency issue going unaddressed); dism ssing
his appeal and filing a rule 3.850 notion (thus surrendering his
appellate rights on any other possibly meritorious issues and
staki ng everything on the sufficiency issue); or filing a notionto
relinquish which may require the defendant to prepare a pro se
3.850 notion while the appeal is stayed. This is hardly a fair or
efficient way to handle the problem particularly since
postconviction relief should be automatic if the sufficiency issue

has nerit.?®

8 Gahamdealt with the issue of appointing counsel after an
evidentiary hearing was set on a rule 3.850 notion (and held that
appoi ntment of counsel was discretionary, not mandatory). G aham
di d not address the problem of appointing counsel to help the
def endant prepare a rule 3.850 notion. There are no cases
aut hori zing the appoi nt nent of counsel for such purposes.

°® There are two conponents to an ineffective assistance
claim "Deficient performance"” and "prejudice.” Strickland v.
Washi ngton, 466 U.S. 668, 687 (1984). Failure to raise a valid
sufficiency issue should be per se ineffectiveness. Deficient
performance is shown by the fact that counsel is supposed to know
t he applicabl e substantive and procedural rules, Wight v. State,
446 So. 2d 208, 209 (Fla. 3d DCA 1984); Chapnman v. State, 442 So.
2d 1024, 1026 (Fla. 5th DCA 1983), and no tactical reason could
justify the failure to raise a sufficiency issue. Counsel may
legitimately forego naking a notion during trial because he does
not wish to alert the state to (possibly curable) defects inits
evidence; but failing to nake a posttrial notion is wholly
unjustified. The showi ng of prejudice is equally clear: A proper
notion would have resulted in an acquittal. Conpare Crowe V.
Sowders, 864 F.2d 430, 434, (6th Cr. 1998)("we nust assune that
had Crowe's counsel [properly objected], the ... trial court
woul d have acted in accordance with the law ").

The few reported cases on point support the conclusion that
postconviction relief should be automatic. Lowran v. Moore, 744
So. 2d 1210, 1211 (Fla. 2d DCA 1999)(finding appell ate counsel

12



Finally, in the overwhelmng majority of Florida cases that
require a contenporaneous objection for sufficiency issues, the
appel l ate court goes on to address (and reject) the nerits. See,

e.g., Wods v. State, 733 So. 2d 980, 984-86 (Fla. 1999).

Thus, recogni zing unpreserved sufficiency issues as
fundamental error will not unduly burden the appellate courts,
particularly if they are going to address such issues anyway.
Addr essing such issues as fundanmental error is the nost efficient
way to handle the problem as it would elimnate the need for
post convi cti on proceedi ngs (which m ght not commence until after
t he defendant tried to convince the appellate court to address the
i ssue on direct appeal, or relinquish jurisdiction, or both).

Nor will the trial courts' workload increase if fundanenta

error is recognized in this context. Trial courts wll have

ineffective for failing to argue a valid sufficiency issue as
fundanmental error); Sapio v. State, 643 So. 2d 68, 69 (Fla. 5th
DCA 1994) (remanding for evidentiary hearing on a 3.850 notion
because "had the [sufficiency] argunment been presented, a
different result would have occurred."); Holsclaw v. Smth, 822
F. 2d 1041, 1047 (11th G r. 1987)(granting habeas corpus relief
because counsel's failure to raise a valid sufficiency issue
"coul d not conceivably have been a strategic decision."); State
v. Fennell, 578 A 2d 329, 333 (N H 1990)(finding counsel
ineffective for failing to preserve a valid sufficiency issue).

The |l ack of reported decisions on this issue illustrates two
points: 1) The problem of valid unpreserved sufficiency issues
rarely arises; and 2) when such issues do arise, their resolution
is so obvious that appellate opinions are unnecessary.

But, if postconviction relief should be automatic, then "the
i neffectiveness is apparent on the face of the record and it
woul d be a waste of judicial resources to require the trial court
to address the issue [in a postconviction proceeding]." Blanco v.
Wai nw i ght, 507 So. 2d 1377, 1384 (Fla. 1987); State v. Ashl ey,
889 P.2d 723, 729 (ldaho App. 1994); State v. Lyles, 517 A 2d
761, 768-69 (M. 1986) (El dridge, J., concurring); State v.
McAdans, 594 A 2d 1273, 1278-79 (N H 1991) (Batchel der, J.
concurring specially).
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additional work only in those rare cases where the i ssue succeeds,
and the renedy in those cases -- remand for entry of a judgnent of
acqui ttal -- is a smll bur den. Conversel vy, requiring
cont enpor aneous objections for sufficiency issues increases the
courts' workload with respect to post-conviction notions.

In sum requiring contenporaneous objections for evidence
sufficiency issues would not significantly advance the goal of
judicial econony, and may in fact hinder it.

Nor woul d recogni zi ng fundanental error put trial judges in
t he position of being advocates with respect to sufficiency issues.
As discussed in the next section, rule 3.380(a) authorizes trial
j udges to consider such issues on their own. Further, trial judges
are not nerely blind arbiters of a clash between the parties; they
have sonme responsibility to see that justice is done. There is a
di stinction between: 1) trial judges assum ng the advocate's role
in mtters of trial tactics by raising issues such as inproper
cross-exam nation or argunent (the concern that notivates this
policy consideration of the contenporaneous objection rule); and 2)
trial judges making rulings, in the interests of justice, on such
fundanment al questions as evi dence sufficiency.

Finally, recognizing fundanmental error wll not encourage
"ganesmanshi p,"” as long as rule 3.380(c) allows posttrial acquittal
notions. There is no reason for failing to nake a posttrial notion;
and, since the defendant is the one who suffers fromthe delay if
the issue is not raised in the trial court, there is no advantage

to be gained fromdeliberately failing to raise the i ssue posttri al
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and then trying to get appellate relief as fundanental error. See

Collier v. State, 999 S.W 779, 788, 790 (Tex. Cr. App. 1999)(en

banc) (Keller, J., dissenting)("[L]egal sufficiency clains are not
subj ect to ganesmanship. Alegal sufficiency reviewis a final, due
process safeguard ensuring only the rationality of the factfinder

Appel l ate requirenents for |egal sufficiency are independent
of the parties' strategies .... The legal sufficiency reviewis a

saf eguard desi gned to prevent unjust convictions.").

Thus, the policy objectives of the contenporaneous objection
rule will not be offended if evidence sufficiency issues are
recogni zed as fundanental error.

Further support for this conclusion is found i n Maddox, which
addr essed t he question of fundanental error in sentencing. Although
"anticipat[ing] that [new] rule 3.800(b) ... should elimnate the
probl emof unpreserved sentencing errors,” the Court reaffirmed the
recogni tion of fundanental sentencing error for those defendants in
t he pre-3.800(b) "wi ndow period." 760 So. 2d at 94. The Court sai d:

[Rligid adherence to the cont enporaneous
objection rule [does not] always serve the
goal of judicial economny...

... Athough it is preferable for the
trial courts to correct their own sentencing
errors, little is gained if the appellate
courts require prisoners to file, and tria
courts to process, nore postconviction notions
to correct errors that can be safely
identified on direct appeal.

Even assuning ‘the avai lability of
postconviction relief ..., if the goal ... is
efficiency, ... shiftingto ... postconviction
noti ons [does not] advance[] th[at] goal ....

Anot her potential problem[is] defendants
... Wll not necessarily be afforded counse
during coll ateral proceedings...
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... [T]he interests of justice will not
be advanced if appellate courts decline to
correct certain categories of sentencing
errors ... during the w ndow period ....

Id. at 98 (citations omtted).?

As Maddox nakes clear, Florida has not rejected the notion of
fundanment al sentencing error, but rather has created an alternative
met hod for raising such issues. The Florida public policy on this
issue is that unpreserved sentencing errors nust be corrected
qui ckly and easily. This in turn requires a procedure in which the
defendant is represented by counsel.

Applying these policy considerations to sufficiency errors
conpel s an obvious answer: Such errors should also be corrected
quickly and easily. The policy considerations are even nore
conpelling in this context; with sufficiency issues, a defendant
stands convi cted even though the state failed to prove his guilt.

Further support for this conclusion is found in this Court's
recent Murphy deci sion, which addressed t he questi on of fundanent al
error in closing argunents in civil cases. Mirphy recognized an
exception to the cont enporaneous objection rule for cases where t he
cl osing argunent was inproper, harnful, incurable, and "seriously

affect[ed] the basic fairness, integrity, or public reputation of

the judicial process, thereby challenging the legitimcy of the

10 Maddox said a sentencing issue is fundanental error if it
is "patent and serious.” Id. at 99. An error is "patent” if it is
"apparent fromthe record” and "serious" if it "affects the ..
| ength of the sentence such that the interests of justice wll
not be served if the error remains uncorrected.” Id. Cearly, a
conviction on insufficient evidence is also a patent and serious
error.

16



underlying judicial process ...." 25 Fla. Law Wekly at S617.

| f unpreserved closing argunent issues in civil cases may be
fundamental error (albeit if only rarely), then unpreserved
evidence sufficiency issues in crimnal cases nust also be
fundamental error (at least in sone circunstances). |f inproper
remarks in closing argunments in civil cases nmay underm ne public
confidence in the system convictions on insufficient evidence nust
do the sanme. If consideration of public trust and confidence nmay
outwei gh the policy objectives of the contenporaneous objection
rule with respect to closing argunments in civil cases (cases in
which | iberty is not at stake, and which will result inretrials if
fundanmental error is recognized), that sanme consideration mnust
carry extra weight with respect to sufficiency issues in crimnal
cases (where liberty is very much at stake and recognition of
fundamental error will result in a sinple remand for a judgnent of
acquittal).!

It is true that Murphy requires that closing argunment issues
must first be presented to the trial court in a notion for new
trial. |Id. at S616. But this is because "the trial judge ... is in
the best position to determ ne the propriety and potential inpact
of allegedly inproper closing argunment ...." 1d. This in turn

depends on such factual matters as the tone and volune of the

11 Murphy noted that "[this] decision does not affect the
law in crimnal cases regarding inproper, but unobjected-to,
closing argunent."” Id. at S619, n.2. Although this remark was not
anplified, it obviously neans that courts nmust be nore diligent
in this context in crimnal cases because of the nore onerous
consequences to the losing party.
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advocate's voice; the perceived visual inmpact on the jurors; and
the relative strengths of the parties' evidence (which in turn
requi res assessnment of w tness deneanor, the "flow' of the trial,
and the like). Al of these considerations are for the trial court
because they cannot be assessed froma cold record. In contrast,
appel l ate courts can address evi dence sufficiency i ssues as easily
as trial courts. Indeed, there is no doubt that such matters are
proper for appellate courts if preserved; the | ack of preservation
may provide policy reasons for not addressing such i ssues, but that
does not underm ne the conpetence of appellate courts to address
t hem 3

It is also true that Murphy recognized only a limted
fundanmental error doctrine. But this is no reason to do |ikew se
wi th evidence sufficiency issues in crimnal cases. The error is
nor e egregious in the sufficiency context; an i nnocent person being
convicted is nmore shocking than the possibility that a civil

litigant did not get afair trial. There nay be legitimte tacti cal

12 Murphy's requirenment of first presenting the closing
argunment issue to the trial court is not a true contenporaneous
obj ection requirenment. Presenting the argunent for the first tine
inanotion for newtrial is not a "contenporaneous” objection;
it istoo late to cure the error at that point, at least in the
sense usually neant in this context. The "cure" under Miurphy is a
new trial; the contenporaneous objection rule is supposed to
prevent the need for a newtrial. Mirphy's "preservation”
requirenent is really designed to create a record regarding the
effect the error had on the fairness of the trial.

13 The judicial standard of review is the sane regardl ess of
whet her the issue is addressed at the trial or appellate |evel,
and regardl ess of whether the appellate court is review ng the
trial court's denial of an acquittal notion or considering the
issue for the first tinme. State v. Wllianms, 742 So. 2d 509, 511
(Fla. 1st DCA 1999)(collecting cases).
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reasons for not objecting to closing argunents; there is no reason
for failing to make an acquittal notion (at |east posttrial)
Furt her, conpet ent counsel for crim nal def endant s is
constitutionally required; civil litigants are the nercy of the
| egal marketplace. Finally, again, the remedy in sufficiency cases
is significantly less disruptive to the judicial system

Thus, there is no policy reason for requiring contenporaneous
objections in this context, and strong reasons for not requiring
them However, as discussed in section IV below, Florida cases do
not adopt this view (although it is not clear why not). Before
addressing the cases, the applicable procedural rules wll be
not ed.

III. RULES 3.380, 3.600(a) (2), and 9.140(h)

Rul e 3.380, which governs acquittal notions, provides:

(a) Timing. If, at the close of evidence
for the state or at the close of all the

evidence ..., the court is of the opinion that
the evidence is insufficient ..., it my, and
on the motion of ... the defendant shall,

enter a judgnent of acquittal.

(b) Waiver. A notion for judgnment of
acqui ttal is not waived by subsequent
introduction of evidence on behalf of the
def endant, but after introduction of evidence
by the defendant, the notion for judgnment of
acquittal nust be renewed at the close of al
t he evidence. The notion must fully set forth
the grounds on which it is based.

(c) Renewal. [T] he defendant’'s notion may
be made or renewed within 10 days after the
reception of a verdict

Subsection (a) gives the trial court discretion to grant an
acquittal onits own notion. This elimnates any argunent that the

cont enpor aneous objection rule is needed to keep trial judges from
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assumng the role of advocate in this context. This al so indicates
that unpreserved sufficiency issues could be raised on direct
appeal w thout resort to fundanental error; the issue could be
phrased as "the trial court abused its discretion by failing to
grant an acquittal on its own notion. "

Subsecti on (c) under m nes any ar gument t hat t he
cont enpor aneous objection rule serves any "cure the evidentiary
defect"” purpose in this context. Under this subsection, "[a] ground
for judgnent of acquittal may be raised for the first tinme in a

post-trial notion...." State v. Stevens, 694 So. 2d 731, 732 (Fl a.

1997). In Stevens, the defendant was convicted of auto theft for
failing to conply with the terns of a long-termauto |ease. In a
posttrial notion, he argued for the first tinme that the evidence
"failed to prove that the creditor has conplied with the
requi renents of section 812.014(3), wunder which there is no
violation of the theft statute when there is a | ease for one year
or longer unless a witten demand for the property is nade."” |Id. at
731. Concluding that subsection (c) authorized the posttrial
rai sing of such an issue for the first tinme, the Court asserted:
[Qur conclusion will further the interests

of justice .... Qur interpretation of the rule

provi des a procedural mechani smthrough which

a substantive error can be corrected

Enpowering a trial court with the ability to
enter a [posttrial] judgnment of acquittal

4 There are no Florida cases addressing the validity of
this argunent. One federal court accepted this argunment under the
federal procedural rules. United States v. Meadows, 91 F.3d 851,
854 (7th Cir. 1996). However, the federal rule says trial judges
shall enter acquittals on their owm notion if they feel the
evidence is insufficient. Fed. R Cim P. 29(a).
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wi |l thus pronote judicial econony.
Id. at 733 (footnote omtted).

The state could not reopen its case to prove the m ssing
el enent in Stevens. The i ssue that succeeded in Stevens is the type
of defect the state nay have been able to cure. Yet the Court
seened unconcerned by this, which indicates the Court did not feel
acquittal notions should serve any "cure the defect" purpose.?®

St evens said all owi ng posttrial acquittal notions "further|[s]
the interest of justice [and] pronote[s] judicial econony"; as
not ed above, the contenporaneous objection rule serves simlar

interests. It may appear that Stevens inplicitly endorses the

15 Although it may generally be said that the
cont enpor aneous objection rule has a "cure the defect" purpose,
this usually refers to the trial court's being able to cure
procedural defects (e.qg., evidentiary and jury instruction
I ssues) during the trial. "Cure the defect” does not general
mean "give a party a chance to cure substantive defects in it
case."

It could be said that society has an interest in seeing that
trials (particularly crimnal trials) are decided on their
merits, rather than on sone negligence of counsel (such as
failing to present avail able evidence to prove an el enent of the
charged crinme). Thus, "curing the substantive defect" may be a
valid policy reason for requiring contenporaneous objections for
sufficiency issues. However, this argunent |loses all force if
sufficiency issues can be initially raised posttrial, as rule
3.380(c) all ows.

Further, if "curing the substantive defect” is the purpose
bei ng served here, then appellate courts, when faced with a valid
unpreserved sufficiency issue, should remand for a determ nation
of whether the deficiency could have been cured, rather than
refuse to address the issue because it is unpreserved.

But this procedure will raise another thorny problem How
will the court know whether the jury would have accepted the
unpresented evi dence as being sufficient to prove the m ssing
elenment? It is one thing for a court to read the evidence
presented in a light nost favorable to the state; it is quite
anot her for a court to presune that the jury would have believed
unpresent ed evi dence.

y
S
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cont enporaneous objection rule in this context. But, if the
interests of justice and judicial econony are furthered by all ow ng
trial courts to initially consider sufficiency issues posttrial,
those sanme interests would be equally served by recogni zi ng such
i ssues as fundanmental error. Presumably, when Stevens refers to
"pronot[ing] judicial econony,” it neans that the trial court's
granting of a posttrial acquittal notion would elimnate the need
for an appeal. But it would only elimnate the need for a defense
appeal . The state can (and, probably quite often, does) appeal the
granting of such notions. See sec. 924.07(1)(j), Fla. Stat. (1999).
| f Stevens means that justice and judicial economnmy are best served
by considering sufficiency issues as soon as possible, then such
i ssues shoul d be recogni zed as fundanental error.

It is true that rule 3.380(b) requires that "[acquittal]
nmotion[s] rmust fully set forth the grounds on which [they are]
based. " But this subsection does not expressly state that the i ssue

is waived if grounds are not "fully set forth."” As discussed in the
next section, Florida courts have | ong recogni zed fundanental error
in at |east sone circunstances, even though rule 3.380(b) inposes
a bl anket requirenent. Further, as noted above, a contenporaneous
objection rule serves no purpose in this context.

In sum rule 3.380 provides no basis for requiring
cont enpor aneous obj ections for evidence sufficiency issues.

The second crimnal procedure rule to note here is rule

3.600(a)(2), which allows trial courts to grant a newtrial if "the

verdict is contrary to ... the weight of the evidence."
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Rul es 3. 380 and 3.600(a)(2) enbody a distinction that has | ong
been recognized: "evidentiary sufficiency" versus "evidentiary

wei ght. " See Tibbs v. State, 397 So. 2d 1120, 1123 (Fla. 1981)

("Tibbs 11"). Rule 3.600(a)(2) has no direct bearing on the issue
here. There is no question that issues of evidentiary weight are
not fundanmental error; rule 3.600(a)(2)'s inportance here is
primarily historical, as discussed in the next section.

The final procedural rule to note here is rule 9.140(h), which
is also historically significant;' its current relevance to the
i ssue under discussionis unclear. Rule 9.140(h) outlines the scope
of appellate review in crimnal cases:

The court shall review all rulings and
orders appearing in the record necessary to
pass upon the grounds of an appeal. In the
interest of justice, the court may grant any
relief to which any party is entitled. 1In
death penalty cases, the court shall review
the evidence to determne if the interest of
justice requires a new trial, whether or not
insufficiency of the evidence is an issue
presented for review.

Rul e 9. 140(h) could be read as pointing in both directions on
this i ssue. The second sentence seens to recogni ze the doctrine of

fundamental error; but is the defendant "entitled"” to an acquittal

6 Both rul es have long existed -- separate and distinct --
in Florida, either as rules or statutes. See Ch. 19554, secs.
213, 241 Laws of Florida (1939) and the Commttee Notes to both
rul es.

7 Rul e 9.140(h) has also been in effect, in various forns,
for many years. See Ch. 19554, sec. 308, Laws of Florida (1939).
Rul e 9.140(h) took effect on March 1, 1978, along with the rest
of the current appellate rules. Fla. R App. Proc. 9.010. Before
that date, the anal ogous rule was forner appellate rule 6. 16,
whi ch was substantively identical to rule 9.140(h).
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“in the interest of justice" if the issue was not preserved?
Further, can clainms of ineffective assistance of counsel be raised
on direct appeal "in the interest of justice"?

The third sentence i s al so anbi guous. Does it nean unpreserved
sufficiency issues can be raised only in death penalty cases? O
does it sinply direct the appellate court to consider sufficiency
i ssues in such cases even if such issues are not raised on appeal
and thus does not address the issue of fundanmental error in non-
capital cases?

As discussed in the next section, the answer to these
guestions is unclear. Tibbs Il and other cases from the 1970's
i ndicate neither unpreserved sufficiency clainms (in non-capita
cases) nor ineffectiveness clains can be addressed on direct appeal
“in the interest of justice." However, the foundations of these
cases have been eroded by nore recent cases.

IV. THE FLORIDA CASES

A. Florida Supreme Court Cases

The cases fromthis Court establish a general rule requiring
cont enpor aneous objections for sufficiency issues, with alimted
fundamental error exception. The logic of the cases is unclear.

For many years, the Court held that sufficiency issues cannot
be considered on appeal unless first raised in a notion for new

trial. See Glbert v. State, 4 So. 2d 330 (Fla. 1941).1% A second

8 "The reason for this rule is that the appellate court
sits in review of the rulings of the trial judge, and not
directly upon the findings of the jury." Johnson v. State, 43 So.
430, 430 (Fla. 1907).

These cases never drew the sufficiency/weight distinction.
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I ine of cases sonetines appeared to grant relief fromthis rule.
Al though it has long been recognized that appellate courts

cannot overturn jury verdicts "upon the ground of the insufficiency

of the evidence, ... [e]xceptions to this rule [were] recognized
where the verdict was not in accord with the mani fest justice

of the case.” Fuller v. State, 110 So. 528, 528 (Fla. 1926). There

are many older cases from this Court reversing convictions on
"interest of justice" grounds.® It is not clear whether the Court

was reversing in any of these cases even though the issue was

Technically, a notion for newtrial only raised a weight issue.
Acquittal notions raised the sufficiency issue; but, as discussed
below, it was not until 1973 that acquittal nptions were
considered sufficient to preserve that issue. Mancini v. State,
273 So. 2d 371 (Fla. 1973). The ol der cases inplicitly accepted
that a proper notion for new trial preserved both weight and
sufficiency issues. Since the renedy was a new trial either way,
the ol der cases did not need to distinguish betwen weight and
sufficiency. The distinction did not becone significant until
1978, when it was established that double jeopardy principles
barred a retrial if the court reversed on sufficiency grounds
(al though not if the reversal was on wei ght grounds). See Tibbs
Il, 397 So. 2d at 1121.

19 See, e.qg., Cordell v. State, 25 So. 2d 885, 887 (Fla.
1946) (col l ecting cases). Although Fuller referred to "the
insufficiency of the evidence,"” 110 So. at 528, in several of
t hese cases the Court reversed convictions even though the
evi dence was technically sufficient. See, e.q., Padgett v. State,
170 So. 175 (Fla. 1936); MNeil v. State, 139 So. 791 (Fla.
1932); dark v. State, 124 So. 446 (Fla. 1929). In nost of the
cases, it is unclear whether the reversal was on sufficiency
grounds or wei ght grounds; as noted earlier, the distinction was
irrelevant at the tine.

This line of cases seens to predate the enactnment of a
specific rule or statute that authorized appellate relief "in the
interest of justice" (e.q., current rule 9.140(h)). As noted in
footnote 17 above, it appears this provision of law first
appeared in a statute in 1939. The first Florida appellate case
granting a new trial on sufficiency/weight grounds appears to be
Geen v. State, 17 Fla. 669 (1880). Geen relied on common | aw
authorities fromother jurisdictions as precedent.
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unpreserved; nost cases do not nention the preservation issue. In
at least one case it appears the issue was unpreserved, although
that conclusion nust be based on the dissenting opinion; the

majority opinion is silent on the point. See Little v. State, 21

So. 2d 902 (Fla. 1945).2

Florida district courts began to question this strict
preservation rule in the md-1960's. Two courts held sufficiency
i ssues coul d be preserved by a notion for judgnent of acquittal, as

well as a notion for new trial. Omens v. State, 227 So. 2d 241

(Fla. 4th DCA 1969), quashed, State v. Omens, 233 So. 2d 389 (Fla.

1970); Hogwood v. State, 175 So. 2d 817 (Fla. 3d DCA 1965).

Interpreting rule 6.16, one court held unpreserved sufficiency
issues can be raised on appeal if they are "included in the

assignnents of error.”™ Wight v. State, 216 So. 2d 229, 232 (Fl a.

2d DCA 1968), guashed, State v. Wight, 224 So. 2d 300 (Fla. 1969).

This Court initially rejected these approaches.? However, in
Manci ni, the Court agreed that notions for judgment of acquittal
coul d preserve sufficiency issues. 273 So. 2d at 372.

Agai nst this backdrop, one Barber chal |l enged his grand | arceny

conviction on the ground that the state failed the prove the val ue

2little was not a death penalty case, so it cannot be
expl ai ned as being a case under the specific exception to the
cont enpor aneous objection rule applicable to such cases.

2l In Wight, the Court reaffirned the requirenent of a
notion for newtrial, asserting the district court's
interpretation of rule 6.16 conflicted with the cases inposing
that requirenent. 224 So. 2d at 301. Omens reaffirnmed Wight. 233
So. 2d at 390. O her than citing precedent, neither case gave
reasons for its concl usions.
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of the stolen property. Trial counsel made no notions for acquittal
or newtrial. In the district court, the issue was phrased as an
ineffective assistance claim that court granted a new trial.

Barber v. State, 286 So. 2d 23 (Fla. 1st DCA 1973), guashed, State

v. Barber, 301 So. 2d 7 (Fla. 1974).

In its opinion, the district court first noted Chester V.

State, 276 So. 2d 76 (Fla. 2d DCA 1973), which held that
i neffectiveness clains cannot be raised on direct appeal because
they "ha[ve] not previously been ruled on by the trial Court." 286
So. 2d at 25 (quoting Chester).? The court then noted a federal
habeas corpus case that held that counsel "had no authority
deliberately to forego [the client's] right to nove for a newtri al
or to appeal. Wen he did so, counsel proved hinself ineffective
." 1d. (citation omtted).? Noting this Court had interpreted
old rule 6.16 as reaffirmng the contenporaneous objection
requi renent, the district court said Barber was | ost "in a maze of
Rul es of Procedure” and concluded the court nmust grant a new tri al
on grounds of ineffective assistance. Relying on the "interest of
justice" language in rule 6.16, the court said "sooner or |ater,
whet her under [federal habeas corpus] or another state court

proceeding, the relief sought ... wll be granted [and] the

22 The ineffectiveness issue in Chester was the failure to
conply with procedural requirenents for claimng an ali bi
defense, which resulted in the alibi w tness being unable to
testify.

2 The case cited here was Wainwight v. Sinpson, 360 F.2d
307 (5th Cr. 1966). In the case, defense counsel did not nove
for a judgnent of acquittal or file a notice of appeal. The
federal court granted a bel ated appeal .
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commonsense approach to ... this case is for us to [do] as
justice dictates.” 1d. at 27.
This Court took jurisdiction in Barber to resolve a conflict

with Mancini, Owens, Wight, and Chester. Quashing the decision

the Court said the district court's interpretation of rule 6.16 was

erroneous. The Court first noted that Mancini, et al., established
that "unless the issue of [evidence] sufficiency ... is first
presented to the trial court ..., the issue is not reviewable on
direct appeal ...." 301 So. 2d at 9. The Court then said the issue

could not be addressed as an ineffective assistance clai m because
appel l ate courts cannot address issues not ruled upon by trial
courts; "[rule] 3.850 provides a nmeans by which this issue may
properly be resolved.” Id. The Court also said the issue was not
one of fundamental error: "To accept this contention would be to

di sregard entirely the holdings in Mncini[, et al.] .... The

i ssues here can be reviewed [under rule] 3.850." Id. at 10.

Fi ve nonths after Barber, in Negron v. State, 306 So. 2d 104

(Fla. 1974), overruled in part on other grounds, Butterworth v.

Fluellen, 389 So. 2d 968 (Fla. 1980), the Court took jurisdiction
to resolve a conflict in the district courts on a speedy tria
i ssue. After resolving that conflict, the Court went on to hold

"there was fundanental error commtted [because] the state's

evidence did not support a conviction of grand |arceny” because
there was "no sufficient evidence of the [stolen] itens' market
value ...." 306 So. 2d at 107-08 (enphasis added). Negron's

conviction was reduced to one for petit theft.
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Negron did not cite Barber. The cases appear to conflict.?

This apparent conflict |eads to the next point: The precise
"hol ding" in Barber may be debated. The actual issue presented
there -- the only issue the district court ruled on -- was whet her
an ineffective assistance claim could be considered on direct
appeal "in the interests of justice."” Thus, Negron and Barber nmay
not conflict. Yet Barber seens to flatly reject the notion that
unpreserved sufficiency i ssues can be consi dered on direct appeal,
regardl ess of how they are phrased.

Barber did not discuss why a contenporaneous objection is
required in this context. However, as noted above, for nmany years
in Florida a successful appellate argunent on evi dence sufficiency
resulted in a newtrial; it was only |later established that double

jeopardy principles barred a retrial. See Tibbs Il, 397 So. 2d at

1121. Thus, when Barber was deci ded, the cont enporaneous objection

rule may have been justified by its "judicial econony" purpose.?®

24 There is no indication in Negron that the state raised
the issue of |ack of preservation. Thus, the Court may have
considered it waived (although it did not state as nuch). It is
al so possible that Negron may be using the phrase "fundanental
error” to include sonmething nore than "unpreserved error."
Nonet hel ess, if we assune "fundanmental error” neans "unpreserved
error,"” Barber and Negron are difficult to reconcile; the
substantive sufficiency issue in both cases was identical.

% The undersi gned cannot pinpoint the exact nonent when
Fl ori da appel |l ate courts began to reverse convictions and remand
for entries of judgnents of acquittal (rather than a new trial);
presunmably, that began in the m d-1960's, when the district
courts began recogni zing that acquittal notions were sufficient
to preserve sufficiency issues. Wien the basis for appellate
review was the denial of a notion for newtrial, the appellate
relief was, obviously, a newtrial. The undersigned is not aware
of any pre-1960's cases that remanded for entry of a judgnment of
acquittal .
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Further, it had not yet been determned (in Stevens, decided in
1997) that evidence sufficiency issues may be initially raised
posttrial. Thus, Barber nmay also have relied on the "cure the
defect” purpose of the contenporaneous objection rule.

Bar ber's concl usion that sufficiency issues cannot be raised
on direct appeal as ineffectiveness clains also nerits further
cooment. As a general natter, Barber is correct. Such clains
usually involve questions of fact that are unresolved in the
appel l ate record (particularly questions of whether there was any
reasonable trial strategy that nay explain the all eged deficiency
of counsel). However, as noted above, thereis no legitinate reason
for failing to make a posttrial acquittal notion; counsel's failure
to do so in cases where the evidence is insufficient amounts to
"ineffectiveness ... apparent on the face of the record and it
woul d be a waste of judicial resources to require the trial court
to address the issue.” Blanco, 507 So. 2d at 1384. See di scussion
in footnote 9, above.

Cases li ke Blanco also cane out after Barber.? Thus, to the

However, in Negron, the Court reduced the conviction to one
for petit theft, rather than remand for a new trial.

26 This Court first addressed an ineffectiveness claimon
direct appeal in Foster v. State, 387 So. 2d 344 (Fla. 1980), a
death penalty case in which the Court granted a new trial based
on counsel's conflict of interest in representing both the
def endant and a co-defendant who entered a plea and testified for
the state. Cases |i ke Blanco continue to recognize that
i neffectiveness clains may be raised on direct appeal if
"apparent on the face of the record”; however, no such clains
have been successful in this Court. The district courts have
granted relief for such clainms in a variety of circunstances,
albeit rarely. See Eure v. State, 25 Fla. Law Wekly D1739 (Fl a.
2d DCA July 21, 2000); Rodriguez v. State, 25 Fla. Law Wekly
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extent that Barber seens to adopt a blanket rule that
i neffectiveness clainms cannot be considered on direct appeal
(whet her as fundamental error or "in the interest of justice"),
Bar ber has been undernmi ned by nore recent cases.?’

During this tinme, this Court addressed the "interest of

D1041 (Fla. 2d DCA April 28, 2000); State v. Bodden, 756 So. 2d
1111 (Fla. 3d DCA 2000); Rios v. State, 730 So. 2d 831 (Fla. 3d
DCA 1999); Ross v. State, 726 So. 2d 317 (Fla. 2d DCA 1998);
Mzell v. State, 716 So. 2d 829 (Fla. 3d DCA 1998); Gordon V.
State, 469 So. 2d 795 (Fla. 4th DCA 1985).

27 Worth noting here are State v. Bodden, 756 So. 2d 1111
(Fla. 3d DCA 2000) and Robinson v. State, 462 So. 2d 471 (Fl a.
1st DCA 1985), which illustrate the rel ationship anong
fundanmental error, ineffectiveness clains, and "the interest of
justice.” In both cases, trial counsel filed an untinely notion
for newtrial that raised an evidentiary weight issue. Both trial
courts granted the notion, but the appellate courts held the
notions were untinmely (which deprived the trial courts of
jurisdiction). In Bodden -- the state's direct appeal fromthe
granting of the untinmely notion --, the appellate court went on
to grant a new trial based on counsel's ineffectiveness for
filing an untinmely notion; the required prejudice was established
by the fact that the trial court had granted the notion. In
Robi nson -- the defendant's direct appeal after the appellate
court upheld the state's appeal on the untineliness ground --,
the court also granted a newtrial. Although it felt counsel's
untimely filing of the newtrial notion constituted
i neffectiveness, the court held "the interest of justice"
required a newtrial. 462 So. 2d at 477.

As these cases show, there is some overlap in these three
concepts. Inherent in any finding of fundanmental error is a
finding that there was no legitinate tactical reason for failing
to raise the issue. This does not necessarily nmean counsel was
deficient; deficient performance also requires a showing that a
reasonably conpetent |awer would not have overl ooked the issue.
But, in nost cases, the overlooking of an issue that amounts to
fundamental error should be deficient performance. Further,

Fl orida recogni zes that fundanmental errors may be harm ess. State
v. Cark, 614 So. 2d 453 (Fla. 1992). This neans that there mnust
be a showi ng of prejudice in both ineffectiveness clainms and
fundamental error clains. Thus, the issues in both contexts are
quite simlar; whether phrased as ineffectiveness or fundanental
error, "the interest of justice" require the granting of
appellate relief if there was no legitimte excuse for failing to
rai se the issue and t he defendant was prejudiced by the error.
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justice" language in current rule 9.140(h) in other cases; the
Court eventually rejected the notion that appellate courts could
grant relief on evidentiary weight grounds "in the interest of

justice." State v. Smth, 249 So. 2d 16 (Fla. 1971); Tibbs II1.% In

reaching this conclusion, Tibbs Il seened to reject the argunent
that unpreserved sufficiency issues may be considered in non-
capital appeals "in the interest of justice":

“[1]n the interest of justice" ... has
| ong been ... a viable and i ndependent ground
for appellate reversal.... This rule ... has
often been used ... to correct fundanenta
i njustices, unr el at ed to evidentiary
shortcomi ngs ....

Wth respect to the special nention of
capital cases in the second sentence |[of
current rule 9.140(h)], we take that sentence
to nean no nore than that an additional review
requi renent in inposed when insufficiency of
the evidence is not specifically raised on
appeal -- nanely, that the reviewing court
shall consider sufficiency anyhow and, if
warrant ed, reverse the conviction.

Id. at 1126 (second enphasi s added).

2 |n Smth, this Court quashed a district court decision
that reversed a conviction on weight grounds. The district court
said "[j]udges have historically granted new trials in the
interests of justice where the [evidence], though technically
sufficient, raises so nuch doubt that cannot in conscience be
upheld.” Smith v. State, 239 So. 284 (Fla. 2d DCA 1970), guashed,
State v. Smith. This Court called the district court's approach
"novel " and asserted "[once] the District Court determ ned that
t he evi dence supported the conviction and the trial was free from
error[, its] duty ... was to affirm...." 249 So. 2d at 17-18.

Tibbs Il was the continuation of Tibbs v. State, 337 So. 2d
788 (Fla. 1976) (Tibbs 1), a death penalty case in which this
Court reversed for a newtrial "in the interest of justice."
Shortly after Tibbs I, the United States Suprene Court ruled
t hat, under doubl e jeopardy principles, appellate reversals on
sufficiency grounds (but not on weight grounds) barred a second

trial. See Tibbs I1, 397 So. 2d at 1121. The issue in Tibbs |
was whether Tibbs | barred a retrial; concluding Tibbs I was
deci ded on wei ght grounds, Tibbs Il held retrial was all owed.
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Tibbs 1l (and Smith) seem to be rewiting Florida |ega
hi story; as noted above, Florida courts have | ong granted appel | ate
relief "in the interest of justice" on both weight and sufficiency
i ssues. Nonet hel ess, taken together, Tibbs Il and Barber seemto
forecl ose any argunent that unpreserved sufficiency issues (in non-
capital cases) can be considered on direct appeal, either as
fundanmental error or as ineffectiveness clains.

This Court recognized an exception to the contenporaneous

obj ection requirenment for sufficiency issues in Troedel v. State,

462 So. 2d 392 (Fla. 1984). Based on a single entry into a
resi dence, Troedel was convicted of two counts of burglary: one
count of arned burglary and one count of burglary with assault.
Troedel did not challenge the dual convictions, either at trial or
on appeal . Nonetheless, this Court held that, since the two forns
of burglary were both enhancenents of the sanme of fense, and there
was "no evidence of nore than one ... unlawful entry,” the two
counts should be nmerged into a single conviction. The Court said it
could reach the issue even though it was not raised because "a

conviction inposed upon a crine totally unsupported by evidence

constitutes fundanmental error." [d. (enphasis added).

Troedel was followed in Vance v. State, 472 So. 2d 734 (Fl a.

1985), which held it was fundanental error to convict Vance of two
counts of inproper exhibition of a firearm because the statute
out | awed exhi bitions "in the presence of one or nore persons." Sec.
790. 10, Fla. Stat. (1981). The Court said "[Vance' s] exhibition of

the firearmin the presence of two persons ... violated the statute
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only one time. A second convictionis therefore totally unsupported

by evidence." Id. at 735 (enphasis added). ?°

Nei t her Troedel nor Vance cited Barber. It is not clear if the
cases are consistent. Ganted, there are factual distinctions in
t hese cases. Yet Troedel and Vance flatly say it is fundanenta
error to be convicted of a crine "totally unsupported by evi dence, "
while Barber just as flatly says "unless the sufficiency of the
evidence ... is first presented to the trial court ..., the issue
is [waived]." 301 So. 2d at 9.

These cases cannot be reconcil ed by asserting the | anguage in

Troedel - Vance is overbroad and those cases create only a narrow

exception to Barber. Two problens arise here: How do we rephrase

Tr oedel - Vance to reach their "true" meani ng and, assum ng we can do

that, why do we only allow this narrow exception?

W can try to rephrase Troedel-Vance along the follow ng

lines: It is fundanental error to convict a defendant of two
vi ol ations of the sanme statute when the evidence establishes only

one violation.® The first problemwth this rephrasing is that it

2 The defendant in Vance was charged with two counts of
aggravat ed assault and convicted of the two counts of inproper
exhibition as | esser included offenses. On direct appeal, the
district court held he waived the sufficiency argunment by
requesting jury instructions on the inproper exhibition | esser
of fense on both aggravated assault counts; that court held this
was "invited error” and affirmed the dual convictions. Vance v.
State, 452 So. 2d 994 (Fla. 3d DCA 1984). obviously, this Court
inplicitly rejected this argunent.

I f waiver is not found in these circunstances, why should it
be found in a straightforward sufficiency issue?

30 1t could be argued that Troedel -Vance are really decided
on doubl e jeopardy principles, particularly that branch of double
j eopardy known as "the unit of prosecution.” See, e.qg., Sanabria
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is a far cry from what Troedel -Vance actually said and, if the

Court meant these cases to be so narrow, why didn't it say so?
Beyond that lies the question of why we would allow only this

narrow excepti on to t he cont enpor aneous obj ecti on requi renent: What

is the principle that requires Iimting fundanental error here?

The limting principle stated in Troedel-Vance is "a crine

total |y unsupported by evidence." Since these cases did not purport

to overrule the prior cases, it would appear Troedel - Vance believe

that not all evidence sufficiency issues concern "a crinme totally
unsupported by evidence"; rather, there is at |east one other
category of evidence insufficiency issue.

It is not clear what that other category m ght include; "the
evidence was insufficient but the conviction was not ‘“totally

unsupported by evidence' ?"3 "The conviction was supported by sone

v. United States, 437 U S. 66, 69-70 (1978). Thus, Troedel-Vance
may be based on the prem se that double jeopardy issues are
fundamental error but "nere" evidence sufficiency issues are not.

But, aside fromthe obvious problemthat neither Troedel nor
Vance were expressly decided on this ground, we would still have
to consider why fundanental error is recognized in one context
but not the other. Since due process forbids convictions unless
all elements of the offense are established beyond a reasonabl e
doubt, evidence sufficiency issues are grounded in constitutional
principles just as nmuch as doubl e jeopardy issues. Wiy is being
convicted of two offenses when the evidence proves only one nore
fundamental |y erroneous, or nore constitutionally egregious, than
bei ng convicted of one offense when the evidence proved none? In
ei ther event, the defendant is being convicted of one nore
of fense than the constitution all ows.

Troedel was a death penalty case, and thus nay be expl ai ned
as being within the exception for such cases specifically
recogni zed by rule 9.140(h). But Vance was not a death penalty
case.

31 Does "totally unsupported” nean there is no evidence to
establish any of the elenents of the crime of conviction? No
evi dence to establish one of the el enents, although the other
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evi dence, just not enough to elimnate all reasonabl e doubt ?"
Assuming this is the distinction Troedel and Vance are
drawi ng, and assuni ng we can determ ne when a convictionis totally
unsupported by evidence, the question remains: Wy recognize
fundamental error in one case but not the other? Wiy is conviction
of a crine totally unsupported by evidence so different from

conviction of a crime that is only insufficiently supported by

evi dence?

More recent cases from this Court do not address these
guestions.® W wll return to these questions after a discussion
of the district court cases. In every district, there are cases
goi ng both ways on this issue; those cases also fail to answer the

guestions just raised.

el enents were established? No evidence to prove the defendant
commtted the crinme, although it is clear that soneone did?

32 1n Archer v. State, 613 So. 2d 446 (Fla. 1993), the Court
hel d that the issue of whether charged nmurder was an "independent
act"” of the acconplice-killer (for which the non-killer defendant
coul d not be held responsible) requires a contenporaneous
objection. In Wods v. State, 733 So. 2d 980 (Fla. 1999), the
Court held that the issue of whether the evidence proved
prenedi tation required a contenporaneous objection. Neither case
di scussed the purpose served by the contenporaneous objection
requirenent. Nor is it clear why the Court required an objection
in Archer and Wods; both were death penalty cases and woul d seem
to be within rule 9.140(h)'s exception for such cases. Further,
in both cases, the Court went on to consider (and reject) the
sufficiency issues. 733 So. 2d at 986; 613 So. 2d at 448.

A case worth noting briefly here is J.B. v. State, 705 So.
2d 1376 (Fla. 1998), which held it was not fundanmental error to
all ow a confession into evidence in the absence of independent
evi dence of the corpus delicti. The Court anal yzed the question
as one of evidence adm ssibility, not one of evidence
sufficiency. Clearly, with a confession the state has produced
prima facie evidence of guilt; thus, J.B. sheds no |ight on the
I ssue here.
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B. First District Cases

Sonme First District cases require contenporaneous objections
for sufficiency issues, with no discussion as to why. See, e.q.

Clark v. State, 635 So. 2d 68 (Fla. 1st DCA 1994). Four cases

recogni ze fundanmental error.

In KA N v. State, 582 So. 2d 57 (Fla. 1st DCA 1991), the

court reversed a juvenile escape conviction because the evidence
failed to prove that "the residential programthat [the defendant]
left fell within restrictiveness |level VI or higher as required by

the statute .... Id. at 58. The court said "a conviction in the

absence of a prima facie showing of the crine charged is

fundamental error ...." 1d. at 59 (enphasis added).

In Harris v. State, 647 So. 2d 206 (Fla. 1st DCA 1994), the

court reversed a conviction for obstructing an officer wthout
vi ol ence (based on the defendant's flight fromthe officer) because
t he evidence did not prove the officer had a founded suspicion to

stop him The court said "[being] convict[ed] of a crine which did

not [occur]" is fundanental error. 1d. at 208 (enphasis added).

In Burke v. State, 672 So. 2d 829 (Fla. 1st DCA 1995), the

court reversed a conviction for possession of burglary tools
because the evidence failed to prove the defendant intended to use

the suspect tools in a burglary. The court said "the failure to

prove each elenent of the crine charged constitutes fundanenta

error ...." |d. at 831 (enphasis added).
In Johnson v. State, 737 So. 2d 555 (Fla. 1st DCA 1999), the

court considered (and rejected) the defendant's unpreserved
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argunent "that his conviction for causing bodily injury during the
comm ssion of a felony cannot stand because the state did not
establish an essential el enent of the offense, i.e., the comm ssion
of the felony of burglary as charged."” 1d. at 556. The court said

a conviction is fundanentally erroneous when the facts

affirmatively proven by the state do not constitute the charqged

offense as a matter of law " 1d. (enphasis added).

However, in Janes v. State, 745 So. 2d 1141 (Fla. 1st DCA

1999), the court refused to consider whether the evidence was
sufficient to prove the intent elenent of carjacking. The court
rejected a fundanental error argunent based on K.A. N. and Johnson
because "K.A.N. ... conflicts with ... Barber ... and ... Wods,"
and Johnson "did not involve the issue of the state's failure to
prove the elements of an offense ...." 1d. at 1143.

Finally, in the present case, the court refused to consider
the issue of whether the evidence proved preneditati on because

Janes had established that "the state's failure to prove all

elenents of a charged offense does not constitute 'fundanental

error.'" Sanders, 25 Fla. Law Wekly at D1660 (enphasis added).

C. Second District Cases

The Second District cases also go both ways on this issue.
Fundanmental error is recognized in six cases.

In Dydek v. State, 400 So. 2d 1255 (Fla. 2d DCA 1981), the

court held it was error to accept a no contest to possession of
drug paraphernalia because the factual basis was insufficient to

prove that charge. The court said it was fundanmental error "[tO]
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convict[] in the absence of a prima facie showi ng of the essenti al

elements of the crine charged. 1d. (enphasis added). 33

In Nelson v. State, 543 So. 2d 1308 (Fla. 2d DCA 1989), the

court reversed a conviction for obstructing an officer wthout
vi ol ence (based on the defendant's flight fromthe police) because
t he police had no founded suspicion to detain him The court said:

Generally, a defendant nust [preserve an

evi dence sufficiency] issue.... This case,
however, is not the usual failure of proof
case.... Nelson's conduct did not constitute

the crime of resisting an officer. [This is]
fundamental error [because] Nelson stands
convicted of a crine that never occurred.

Id. at 1309 (enphasis added).
In Burrell v. State, 601 So. 2d 628 (Fla. 2d DCA 1992), the

def endant was convi cted under section 812.019(2), Florida Statutes
(1989), which outlaws "initiat[ing, etc.] the theft of property and
traffick[ing] in such stolen property.” Since that statute applied
only to sonmeone who "has no direct contact with the [stolen]
property,” and the evidence "proved direct contact wth the
property,” the court reduced the conviction to one for a basic
dealing in stolen property offense even though the issue was
unpreserved. 1d. at 629. The court said:
This is not a case in which the state's
failure to prove the offense involves a
technical matter that coul d have been resol ved
if the issue had been raised .... It is clear

that the state could not have proven an
essential elenent for a violation of section

3% Dydek apparently overl ooked Robinson v. State, 373 So. 2d
898 (Fla. 1979), under which this type of unpreserved issue
cannot be raised on appeal. O course, the present case does not
i nvol ve plea cases; the issue here addresses trial cases.
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812. -
019(2)

Id. at 629 (enphasis added).
In Garcia v. State, 614 So. 2d 568 (Fla. 2d DCA 1993), the

court reduced a robbery conviction to one for theft because the use
of force was "[un]connect[ed] with the taking of property.” 1d. at

569. The court said "convict[ing] a defendant of a crine that never

occurred" is fundanental error. Id. at n.1 (enphasis added).

In Lowran v. Moore, 744 So. 2d 1210 (Fla. 2d DCA 1999), the

court held appellate counsel was ineffective for failing to raise
t he unpreserved i ssue of the victim s being overage in a conviction
for lewd activity with a mnor. The court said "[c]onvicting a

def endant of a crinme when an essential elenent of the crine has not

been proven and could not have been proven is fundamental error."”

ld. at 1211 (enphasis added).
Finally, in T.E.J. v. State, 749 So. 2d 557 (Fla. 2d DCA

2000), the court reduced a grand theft conviction to petit theft
because the state did not prove the value of the stolen itens. The

court said "this failure of proof on the essential el enent of val ue

was fundanmental error." 1d. (enphasis added).

In contrast to these cases are Stanley v. State, 626 So. 2d

1004 (Fla. 2d DCA 1993) and Hornsby v. State, 680 So. 2d 598 (Fla.

2d DCA 1996), both of which required contenporaneous objections.

In Stanley, the defendant argued his conviction for felony

3 O her Second District cases require a contenporaneous
obj ection w thout explaining why or noting the contrary cases.
See, e.q., E.J.K v. State, 508 So. 2d 422 (Fla. 2d DCA 1987).
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crimnal mschief was fundanental error because the state did not
prove the requisite amount of damage. Affirm ng, the court said:

The state nerely failed to prove the anount
of danmage but did prove that damage occurred
to the building. Thus, Stanley does not stand
convicted of a crine that never occurred.

626 So. 2d at 1005 (enphasis added).

I n Hornsby, the court affirmed a conviction for battery on a
| aw enforcenent officer and held that no sufficiency issues were
preserved. The opinion did not indicate what facts were proved, or

what grounds the defendant argued on appeal. The court asserted:

In a typical failure of proof case, ... the
def endant nmust [ preserve a sufficiency
issue].... [T]his is not a situation where the

def endant's conduct clearly did not constitute
the crine for which he was convicted. If it
were, it would be fundamental error.

680 So. 2d at 598-99 (enphasis added).

D. Third District Cases

Sonme Third District cases require contenporaneous objections

wi t hout expl aining why. See, e.q., Pierre v. State, 597 So. 2d 853

(Fla. 3d DCA 1992). Two cases recogni ze fundanmental error.

In Valdes v. State, 621 So. 2d 585 (Fla. 3d DCA 1993), the

court reversed convictions for "violating Marine Fisheries Rules

relating to crustaceans of the species Panulirus Argus" because

the evidence did not prove "that the crustaceans were of [that]

species.” 1d. at 586. The court said "conviction in the absence of

a prima facie showing of the crine charged is fundanental error."”

| d. (enphasis added).
In Stanton v. State, 746 So. 2d 1229 (Fla. 3d DCA 1229), the
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court reversed a cocai ne possessi on convi ction. Stanton encountered
a drug dealer who, after being told by Stanton that he "was not

| ooki ng for any drugs,"” gave Stanton a cocai ne rock "on the house."
Id. at 1230. Stanton i medi ately took the rock to a police officer
and offered to help find the deal er; uninpressed by this burst of
good citizenship, the officer arrested Stanton. Noting "no crineis
commtted where a person takes tenporary control of contraband in

order to ... giv[e] it to police," the court held "a conviction

i nposed upon a crine totally unsupported by evidence constitutes

fundamental error."” 1d. (enphasis added).
Two Third District cases noted a specific reason for requiring
a contenporaneous objection in this context; both relied on the

"cure the defect” logic. In Johnson v. State, 478 So. 2d 885 (Fl a.

3d DCA 1985), the court required a contenporaneous objection for
the issue of the victimis age in a capital sexual battery case
because "[h]ad counsel conplied with the rule ... the error

m ght have been cured by allowing the state to re-open its case and

supply the m ssing, technical el enent of age.” Id. at 886 (enphasis

added). In Pinder v. State, 396 So. 2d 272 (Fla. 3d DCA 1981), an

aggravat ed assault prosecution, the defendant argued on appeal that
t he evidence did not establish that he used a real firearm"rather
than a toy pistol."” Id. at 272. The court held the cont enporaneous

obj ection rule applied "because of the real possibility that if the

claimhad [raised], it mght well have been obviated ... additional
testimony ...." 1d. The court said:
W will not reverse on the basis of an

initial appellate assertion of alleged error
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whi ch may have been cured if advanced at
trial.... [Flundanmental error may exist only
when ... it clearly and affirnatively appears
that the result could not have been affected
by the failure to object.

Id. at 273 and n.3 (enphasis partially added)(citations omtted).

E. Fourth District Cases

The Fourth District has also required a contenporaneous
objection in sonme cases, again with no explanation as to why. See,

e.g., Gbbs v. State, 693 So. 2d. 65 (Fla. 4th DCA 1997). Two cases

recogni ze fundanmental error.

In .MM v. State, 560 So. 2d 805 (Fla. 4th DCA 1990), the

court reversed a conviction for obstructing a police officer
wi t hout vi ol ence (based on the defendant's flight fromthe officer)
because the evidence failed to prove the officer had a founded

suspicion to stop him The court said "being convicted of a crine

t hat never occurred is [fundanmental] error ... and nust be reversed

in the interests of justice." Id. at 807 (enphasis added).

In Giffinv. State, 705 So. 2d 572 (Fla. 4th DCA 1998), the

court reversed a kidnappi ng conviction because the confinenent of
the victimwas incidental to an arned robbery (and thus did not
constitute a separate offense). The court said this was fundanent al

error because the defendant was "convict[ed of] a crine that did

not take place": "A conviction is fundanental |y erroneous when the
facts affirmatively proven ... do not constitute the charged
offense as a matter of law " 1d. at 574 (enphasis added).

F. Fifth District Cases

The Fifth District also requires a contenporaneous objection
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in some cases, see, e.d., Hardwick v. State, 630 So. 2d 1212 (Fl a.

5th DCA 1994), but not others.

court

In Wllians v. State, 516 So. 2d 975 (Fla. 5th DCA 1987),

t he

reduced a robbery conviction to one for theft because the

evi dence did not prove that force was used in taking the property:

"The facts are totally insufficient to support [the] conviction ...

because wi t hout questi on,

no robbery occurred.” 1d. at 977. The court

t hat

relief should be sought under rule 3.850:

The defendant in this case is entitled to
imrediate relief from a wongful conviction
whi ch should not be made to depend on his
ability to prove that his trial counsel was

ineffective.... If a defendant hinself
cannot by express agreenent confer authority
on atrial court to inpose an illegal sentence
that cannot be corrected on appeal ..., why

shoul d a def ense counsel be able to confer, by
oversi ght, ignorance, neglect, or insufficient
argunent, authority on atrial court to inpose
an illegal conviction that cannot be corrected
on appeal ?

... Elenentary justice in crimnal cases is
for a defendant to be found guilty of crines
he commtted and not guilty of crinmes he did
not conmt. Regardless of the procedural
technicalities that the «crimnal justice
system i nposes upon itself, that system has
but one product -- justice -- and it is unjust
for a defendant to be in prison for a crine
t hat never occurred.

[Bl]eing convicted of a crine that never
occurred is error of such fundanental nature
as 1is correctable on appeal wthout an
objection below ..., and nust be reversed "in
the interest of justice." ... Alternatively,
if necessary to do justice, we would treat
this appeal as a petition for certiorari and
guash the conviction (1) because it departs

fromthe essential requirenents of law ... or
(2) because the error here is so serious as to
result in a mscarriage of justice ..., or we

woul d treat the instant appeal as a petition
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for wit of habeas corpus and grant relief....
Id. at 978 (enphasis added)(citations omtted).
In O Connor v. State, 590 So. 2d 1018 (Fla. 5th DCA 1991) the

court reversed a narcotics conspiracy conviction because there was
no evidence that the defendant agreed to commt any crinme wth
anyone who was not a police agent. The court said "there was a

conplete failure of proof on the conspiracy charge [and] the | ack

of any proof to support the charge constitutes fundanental error."

Id. at 1019 (enphasis added).

In Brown v. State, 652 So. 2d 877 (Fla. 5th DCA 1995), a
racket eering conviction was reversed because the evidence did not
prove the required elenents of "enterprise'" and "pattern of
racketeering activity." The court said this was fundanental error

because "the State failed to nmke a prima facie case and

fundanental fairness ... require[s] this court to address the

[issue]." Id. at 881 (enphasis added).

G. Summary and Analysis of the Cases

There are several problenms with the distinctions these cases
are trying to draw. First, what exactly is the perceived
distinction? It may be helpful at this point to divide evidence
sufficiency issues into two categories: positive el enment
i nsufficiency and negative el enment insufficiency.

"Positive el enment insufficiency" refers to situations in which
t he evidence affirmatively proves that the defendant did not commt
the crine of conviction (although he may have comnmtted a different

crine). "Negative el enment insufficiency” means there i s no evidence
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in the record to establish an elenent of the crinme, but the
evi dence does not affirmatively disprove that el enent.®
Statenents in some district court cases | ean toward a positive
el enent insufficiency exception to the contenporaneous objection
rul e: Fundanental error will be found if the state's evidence
affirmatively shows that the crine of conviction "never occurred”

(e.qg., Nelson) because the state, not only did not, but "could not

have proven an essential element” (e.qg., Burrell). OQher cases seem

to enbrace negative elenent insufficiency as well: It 1is
fundamental error if there is "[no] prima facie showing of the

crime charged" (e.g., Valdes).?3

The first problemw th this positivel/negative distinction is

that it is difficult to apply in many cases.

3% There is a third category here: "identity insufficiency,"”
whi ch means there is no doubt that sonmeone conmtted the crime
and the only question is whether it was the defendant. Al of the
cases just discussed addressed issues of elenment insufficiency.
Two cases have addressed identity insufficiency issues. Both
requi red cont enporaneous objections; neither discussed why. Dal ey
v. State, 374 So. 2d 59 (Fla. 3d DCA 1979); Brunbley v. State,
350 So. 2d 827 (Fla. 1st DCA 1977).

3 Stanley seens to adopt sone type of "included of fense"
| ogic: "Stanl ey does not stand convicted of a crine that never
occurred,” 626 So. 2d at 1005, because the state proved him
guilty of m sdenmeanor crimnal mschief, even though it did not
prove a felony anount of danage. Yet, if the danage anobunt is an
el enent of the offense of felony crimnal mschief, Meenaghan v.
State, 601 So.2d 307 (Fla. 4th DCA 1992); conpare Negron, 306 So.
2d at 108 (holding "[p]roof of the elenent of value is essential
to a conviction for grand |l arceny."), why does Stanley not "stand
convicted of a crinme that never occurred,” even though he did
conmit a | esser included offense of that crinme? O her cases
(including Negron) inplicitly reject Stanley's logic, in that
they reverse with instructions to enter judgnent for the | esser
of fense that was proven. See Garcia; Burrell; T.E. J.; WIIlians.
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Consider Harris, Nelson, and T.MM, the three cases that

reversed convictions for obstructing a police officer wthout
vi ol ence because the evidence failed to prove the officer had a
founded suspicion to stop the defendant. 1Is this positive
i nsufficiency or negative insufficiency? If the evidence fails to
prove the founded suspicion, does this nean the evidence
affirmatively proves the defendant commtted no crinme? How do we
know whether the state would have been able to establish the
founded suspicion if the issue had been rai sed? Perhaps the state
sinply forgot to ask the officer a crucial question. Perhaps the
of ficer knew the defendant had a warrant out for his arrest for an
unrel ated offense, but the state agreed with the defense (in an
off-the-record pretrial conversation) not to introduce that
evi dence because both thought (erroneously) that the evidence
presented did establish founded suspicion.

Consider WIlliams and Garcia, both of which held that the
evi dence failed to prove robbery because the force was not used in
conjunction with the taking of the property. Is this positive or
negati ve insufficiency? How do we know that the state did not have
avai |l abl e another wi tness who would testify force was used at an
earlier tinme, but the state decided not to call that w tness for
sone tactical reason because it thought it did not have to?

Consider Burrell, which seens to be a prine exanple of
positive el enent insufficiency; is it possible the state had ot her
wi tnesses who would have testified (in contradiction of the

wi tnesses who did testify) that Burrell had no direct contact with
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the stolen property?

It would be an unusual case in which the record is clear
enough to concl ude that the state coul d not have proven t he m ssing
el enent, particularly since (by definition) the issue was not
raised at trial. The distinction between positive and negative
insufficiency requires appellate courts to speculate on what the
state "m ght have proven"” if the issue had been rai sed.

More inmportantly, the positive/negative distinction is based
on the "cure the defect" logic for requiring a contenporaneous
obj ection. But, as discussed earlier, this logic will not wash, as
long as rule 3.380(c) allows posttrial acquittal notions.

It is not clear whether the distinction the district courts
are trying to drawis the sane one this Court was trying to drawin
Troedel and Vance. "A crine totally unsupported by the evidence"
can be read as including both positive and negative elenent
i nsufficiency. Troedel and Vance are no nore successful than the
district court cases in answering the questions just raised.

In sum all Florida courts agree that sufficiency issues
shoul d be consi dered fundanental error in sone circunstances. No
court has developed a coherent test for determning when
fundanmental error will be found. The tests in the cases are
anbi guous; and, regardless of what test is used, no court has
expl ai ned why fundanmental error is not recognized in all cases.

V. CASES FROM OTHER JURISDICTIONS

O her jurisdictions overwhelmngly adopt the position that

unpreserved evi dence sufficiency issues are fundanental error.

48



The federal cases say that unpreserved sufficiency issues
cannot be addressed on direct appeal unless they anobunt to plain

error or "a manifest mscarriage of justice." See, e.qg., United

States v. Meadows, 91 F.3d 851, 854 (7th Cir. 1996). However, a

conviction on insufficient evidence is a m scarriage of justice and

plain error. See, e.qg., United States v. Spinner, 152 F.3d 950, 956

(D.C. Gr. 1998)("It would be a mani fest m scarriage of justice to

let a conviction stand if the governnent failed to present any

evi dence on an essential elenent of the crinme."); United States v.
Brown, 151 F.3d 476, 487 (6th GCr. 1998)("If the evidence is
insufficient ..., [upholding the conviction], particularly on the
procedural ground of forfeiture, would result in a manifest

m scarriage of justice."); United States v. Atcheson, 94 F. 3d 1237,

1241 (9th Gr. 1996) ("Because the Governnent bears the burden of
provi ng each el enent of the crine, [defendants] were not required
to chall enge the sufficiency of the Governnent's evidence [in] the
trial court."); Meadows, 91 F. 3d at 855 (sane as

Spi nner)(col lecting cases); United States v. Mlntyre, 467 F.2d

274, 276, n.1 (8th Gr. 1972)(rejecting waiver argunent and noti ng
that, although "[t]his court has given |ip service to this waiver
doctrine in previous cases[,] the waiver doctrine [is] one of
judicial convenience rather than one of legal logic [and it] has
recei ved considerable criticism... Mreover, unless trial strategy
may be involved, waiver of a basic constitutional right, as the
right to be convicted only by evidence which proves guilt beyond a

reasonabl e doubt, would seemto require a defendant's consent to
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his attorney's abandonnent of the right.").3 Thus, the federal
courts essentially recognize a bl anket fundamental error rule for
sufficiency issues.

Wth respect to the state courts, "[o]f the thirty-nine
jurisdictions specifically asked whether a court may address a
sufficiency ... claimfor the first tinme on appeal, twenty-five
have answered in the affirmative.... Twenty of these twenty-five
jurisdictions apply a plain error standard or its equivalent.”

State v. MAdanms, 594 A 2d 1273, 1276-77 (N H 1991)(Batchel der,

J., concurring specially)(citations omtted).

CONCLUSI ON

In light of rule 3.380(c), there is no reason for requiring a
cont enpor aneous obj ection for evidence sufficiency issues. Case | aw
to the contrary is not well-reasoned and has been underm ned by
nore recent cases. Florida courts should consider all evidence

sufficiency issues to be fundanental error.

3 McIntyre was referring to the "waiver" that sone believe
occurs when the defendant makes an acquittal notion at the close
of the state's case but fails to renewit at the close of all the
evi dence. However, the court's comments apply equally to a "full™
wai ver that results fromfailing to make any acquittal notion.
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