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STATEMENT OF THE CASE

On February 25, 1997, the Charlotte County Grand Jury i ndicted the
appel l ant, Daniel O. Conahan, Jr., for four offenses allegedly
comr tted upon Ri chard Mont gonery on April 16, 1997: Count I, first-
degree preneditated murder; Count |1, first-degree fel ony nmurder during
t he comm ssion of or attenpt to commt ki dnappi ng; Count |11, ki dnap-
pingwithintent tocommt or facilitate the comm ssion of sexual
battery; and Count |V, sexual battery. [V1 1-2]1

On August 9, 1999, Conahan wai ved hisright toajurytrial for
t he determi nation of his guilt, and the case proceededtotrial before
Twentieth Crcuit Judge WIliamL. Bl ackwel | . [V12 2249-50; V25 647-
65] At the close of the state's case, the court granted defense
counsel 's notion for judgnent of acquittal on Count IV, sexual battery.
The court deni ed def ense counsel ' s notion for judgnment of acquittal on
t he ot her three counts. [V34 1849-74] Follow ng cl osi ng argunents,
t he court found Conahan guilty of Count I, first-degree preneditated
mur der, and Count II11, kidnapping. [V35 2016]

The court grant ed def ense counsel ' s noti on for change of venue to

Col l'i er County for the penalty phasejury trial, which was conduct ed on

! References totherecord on appeal are desi gnated by Vand the
vol ume nunmber, foll owed by t he page nunber(s). References to the
appendix to this brief are designated by A and the page nunber.
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November 1-3, 1999. [V13 2518-21; V15 2817; V37 2166] The jury
recommended a deat h sent ence by a unani nous vote. [V17 3235; V39 2646]

The court conduct ed a Spencer? heari ng on Novenber 5, 1999. [V39
2652] When def ense counsel expl ai ned that t here were several factual
i naccuraci es inthe Presentence | nvestigation Report, the court saidit
had revi ewed t he PSI, but woul d not consider anythinginthereport in
i nposi ng sentence. [V17 3231; V39 2654-58] Montgonery's brother and
not her read victiminpact statenents to the court. [V39 2659-68]
Conahan tol d the court that he di d not knowor kill Mntgonery, all eged
m sconduct by the police and prosecutor, and cl ai ned an alibi for the
col | ateral offenseinvolving Burden. [V39 2669-81] Counsel for both
parties provided the court with sentenci ng nenoranda. [V17 3250-69;
V39 2682-83]

On Decenber 10, 1999, the court sentenced Conahan to death for
Count |, first-degree preneditated nurder, andtofifteenyearsin
prison for Count |11, kidnapping. [V18 3282-91, 3297-3303; V39 2685-
97; A1-5] The State nol prossed Count 11, first-degree fel ony nurder.
[ V18 3283] The sent enci ng gui del i nes provi ded a sent enci ng range of 48
t o 80 nont hs for ki dnappi ng, but the court gave nowitten reason for
a departure sentence. [V18 3293-96]

| n support of the death sentence, the court found t hree aggravat -

ing circunstances: (1) the nmurder was conm tted during the comm ssion

2 Spencer v. State, 615 So. 2d 688, 690-91 (Fla. 1993).
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of a ki dnappi ng; (2) the nurder was col d, cal cul ated, and prenedit at ed
(CCP); and (3) the nurder was hei nous, atrocious, or cruel (HAC). [V18
3287-89; V39 2688-92; A 1-3] The court rejected the statutory
mtigating circunstance that the victimwas a participant in the
def endant' s conduct or consentedto the act.® [V18 3289; V39 2692-93;
A 3] The court found four nonstatutory4mtigatingcircunstances by
conbi ni ng ci rcunmst ances proposed by t he def ense: (1) Conahan was a
| ovi ng son who di spl ayed | oyal ty, affection, and serviceto his parents
(sonme weight); (2) he worked to i nmprove hinself by enrollingin nursing
school (sone weight); (3) he had good, hel pful rel ati onships with his
aunt Betty W1 son and t he nenbers of the Linde fam |y (sone wei ght);
(4) heis hardworking (little weight). [V18 3289-90; V39 2693-95; A
3-4] The court rejected the nonstatutory mtigating circunstance that
Conahan had an open, unselfish, polite personality onthe ground that
he used these traits to his own purposes andto |l ure Montgonery to hi s
fate. [V18 3290; V39 2695; A 4]

On Decenber 17, 1999, the court granted def ense counsel's noti on
to correct sentence and reduced t he ki dnappi ng sent ence t o 80 nont hs.

[ V17 3276-81; V18 3307] On January 7, 2000, defense counsel fil ed

3 Section 921.141(6)(c), Fla. Stat. (1995).

4 These "nonstatutory"” mtigatingcircunstances were consi dered
pursuant to section 921.141(6)(h), Fla. Stat. (1995), so they are
actually statutory circunstances.
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Conahan' s notice of appeal. [V18 3333] This Court has jurisdiction

pursuant to article V, section 3(b)(1), Florida Constitution.



STATEMENT OF THE FACTS

THE GUI LT PHASE TRI AL

The State's Case

On April 17, 1996, two Charl otte County engi neers di scovered a
human skul |, later identified as Kenneth Smth, in arenote wooded area
used as a dunpi ng ground. They notifiedtwo sheriff's deputies. [V26
750-77, 794-97, 802, 832-33; V30 1358] O ficers who responded to the
scene searched t he area and di scovered t he body of R chard Mont gonery
covered with a pi ece of di scarded carpet paddi ng. [V26 787-92, 797-99,
803- 04, 808-09, 847-53]

A police dogtrainedto detect human scents alerted to a 10 f oot
sabl e pal mtree whi ch appeared to be fl attened on one side. [V26 817-
22] Investigators collected Smth's torso and body parts, w appi ng
t hemin sheets, fromwhichfibers werelater collected. [V26 834-46;
V27 874-75; V30 1356-57, 1361, 1367, 1370; V31 1384, 1390-91, 1394,
1397-1400] They col | ected a pi ece of rope | yi ng on top of sone car pet
pad inatrash pile, [V26 853-860, 901; V31 1389, 1410] t he car pet pad
fromMont gonery' s body, [V27 872, 901; V31 1388, 1394] t he sheet used
to transport Montgonery's body to t he norgue, [ V27 872-73; V31 1389,
1395-96] conbi ngs fromMontgonery's arnms, hands, armpits, chest,
abdonen, pubic area, thighs, and | egs, [V27 875-76, 899-900; V31 1391-
92, 1404-05] fi bers found on Mont gonery' s head, [ V27, 876, 895] fibers
found on Montgonery' s ri ght hand, [ V27 898] known pubi ¢ and head hairs
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fromMont gonery, [V27 899] fibers found on Smth's skull, [V27 877; V31
1391-92, 1402-04] known hairs fromSmth's skul |, [ V27 899-900, 903- 04;
V31 1391-92, 1405] fi ber fromlunbar spine, hair sanple fromSnith's
body, [V27 900] and a gray coat foundinthe water at the scene. [V27
880-81, 890; V30 1347-53; V31 1391, 1400-01]

Dr. R H Imam, the District 22 Medi cal Exam ner, exam ned
Mont gonery' s body at t he scene and perforned t he aut opsy. [V27 907-15]
The body was a nude white mal e, about 21 years old, 5feet 10 i nches
tall, weighing 138 pounds, with slightly |ong brown hair, bl ue eyes,
normal body hair, no facial hair, aflat abdonen, and aver age body f at.
[ V27 914-18] There were two |igature marks on the neck, 1/4 inch
grooves i nthe skin caused by rope. [V 921-24, 939] Henorrhage within
t he underlying ti ssue showed t hat t hese neck i njuries occurred before
death. Internal exam nation of the | ungs reveal ed addi ti onal evi dence
of deat h by asphyxiation. [V27 937] Dr. Imam concl uded t hat the
cause of death was asphyxi ati on secondary to strangul ati on. [V27 939]

Addi tional injuriesincluded asnall scrape ontheleft side of
the face. [V27 919] There were two 1/4 inch grooves on the | ower
chest and si des, but not on t he back, whi ch coul d be consistent with
beingtiedto atree or post. [V27 923-25] These were antenortem
(before death) injuries. [V27 938-39] There were two grooves on the
abdomen. [V27 925] There were crisscrossed skin abrasions onthe

| ower back, which Dr. I mam believed to be postnmortem(after death)



injuries, but they coul d have been made at the ti me of death. [V27
926-27] These scrapes coul d have been caused by the body noving
agai nst atree or post. [V27 928] There were three scratches onthe
| omwer chest. [V27 928-29] There were crisscross scratches on the
upper back and the |l eft buttock. [V27 929-31] There were abrasi ons on
t he right hand, and | i gature marks on the wists and | ower | egs. [V27
933-34] The external genitalia had been cut off with a sharp knife
after death. [V27 934-36, 938] The anus was dilated one inch nore
t han normal , whi ch was consi stent with a sexual assault. [V27 936]
However, Dr. Imam did not think there had been recent anal inter-
course. [V27 946-47] There was no recent physical traunato the rectal
openi ng. [V27 944-45, 947] No spermwere foundintherectal area,
nor inthe mouth. [V27 945] There is sone dil ation of the sphincter
i n any postnortemcase, and dil ati on coul d al so be caused by consti pa-
tion or the frequent insertion of objects. [V27 943-45] WMatthews had
a slightly el evated bl ood al cohol |evel of .06 at the tine of the
aut opsy. [V27 942] O ficers collected awhite towel that had been
pl aced over Mont gonery's face when t he body was transported, the sheets
used to wrap the body, [V30 1368-39; V31 1392, 1409] and two vi al s of
Mont gonery's bl ood. [V31 1413]

Mary West was a nurse and Ri chard Mont gonmery' s not her. Mont gonery
lived with his sister Carla and her husband Jeff in April, 1996.

Before that, he had | i ved with West, her father, and her ot her son



Danny; he alsolivedin his own apartnent or trailer for awhil e, and
with M. Waittaker. [V28 1097, 1103-05] Montgonery was 21 years ol d;
he was born on March 6, 1975, in Wl lard Chio. [V28 1098, 1102] He
was al nost six feet tall and wei ghed bet ween 150 and 160 pounds; he was
muscul ar, wiry, andthin. [V28 1098] Montgonmery had a fair conpl ex-
ion, asuntan, andlittle body hair; hewas tryingto growa nustache.
He had a probl embei ng enpl oyed and had quit a job with a roofi ng
conpany. [V28 1099] He was fired fromother jobs for partying and
m ssing work. He was arrested as a juvenile. [V28 1101] He had
struggled with school work. [V28 1099-1100] He was enotionally
handi capped and had been i n and out of t herapy. He was often truant
fromschool and quit when he was 18 wi t hout recei ving a hi gh school
di pl oma. [V28 1100] He had troubl e with al cohol and snoked mari j uana.
[ V28 1100-01] Montgonery told West on January 6, 1993, that he had
been sexual | y abused. At other tinmes hedeniedit. [V28 1101] Hi s
only substanti al possessions were a gol d neckl ace and a stereo. He had
a happy-go-1lucky attitude. West bought hi ma truck, but she took it
away because he had nuner ous speedi ng tickets. [V28 1102] Montgonery
got around by riding his bicycle or by gettingrideswithfriends. He
was a trusting person after drinking al cohol. [V28 1103] Whittaker
cane to Montgonmery' s funeral and appeared to be enotional ly upset.
[ V28 1107-09] Montgonmery had told West he did not |ike the way

VWi ttaker stared at him he felt unconfortable. [V28 1109]



West never net Conahan. [V28 1105] The |ast tine West saw
Mont gonery, on March 23, he tol d her he had a newfriend nanmed Conahan,
who lived in Punta Gorda | sl es, had beeninthe Navy, was a nurse at a
medi cal center where West had wor ked, and was nuch ol der t han Mont gom
ery. [V28 1106, 1109-10] Inthe same conversation, Montgonery said
someone had of fered hi m$200. 00 to pose for nude pictures, but he
refused totell her who. She told hi mthat a person with a psycho-
pat hi c personal ity woul d | ure out soneone li ke him whois trusting and
nai ve, and sexual | y abuse and kill him Conahaninterrupted West"'s
testi nony and accused her of beingaliar. [V28 1110] West said her
son di d not believe her; he said no one wouldkill him he would kil
themfirst. [V28 1111] West t hought she tol d the police about the
conver sati on about Conahan in her statenment on April 18, 1996, but a
transcript i ndicated that part of her statenent was i naudi bl e. [V28
1106-07, 1112-17]

Jeff Whi senant had been married to Ri chard Montgonery's sister
Carla. Montgonery livedwiththeminatrailer park on Royal Road for
four to six nonths in 1995 and 1996. [V27 950-53, 956] Montgonery
likedtoparty -- todrink beer and have a good ti ne wi th hi s buddi es.
He used al cohol regularly. [V27 952] He al so used drugs. Wi senant
hel ped Mont gonery get a coupl e of jobs, but he had difficulty hol di ng
a steady job. He did not have a car, so he either wal ked or got rides

fromWhi senant or Carla. Somnetines Montgonery stayed with his not her.



[ V27 953] He stayed with a friend, Bobby Whittaker, for about two
weeks. [V27 953, 957] Montgonmery conpl ai ned t hat Whi ttaker wat ched
hi mi n t he shower and asked hi mto have oral sex, so Wi senant told him
to cone home. [V27 958, 961] Around 4:30 p.m or | ater on Tuesday,
April 16, 1996, Wi senant was returni ng horme fromwork wi t h Ray when he
saw Mont gonmer y wal ki ng t owar ds Cox Lunber at the corner of Royal Road
and Tayl or Road. Ray honked t he horn. Montgonery wai ved hi s hand and
kept wal ki ng. [V27 954-55, 967-68]

Gary Mast on net Ri chard Mont gonery at Bobby Whittaker's trailer
about two weeks before he was killed. [V27 969-71] On Tuesday, Apri l
16, 1996, Maston saw Mont gonery at Whittaker' s trail er bet ween one and
four inthe afternoon. Mntgonery sai d he was goi ng out t o make sone
nmoney and woul d return i n about hal f an hour. Whittaker askedif it
was | egal . Montgonery responded that if it wasn't | egal he would tell
him thensmled. [V27 971-75, 977-78, 980] Montgonery m ght have
been under the influence of alcohol, but he wal ked fine. [V27 979]

Robert Wi ttaker met Ri chard Mont gonery about si x nont hs before
he was killed. Mntgonmery |lived wi th himfor about a nonth and a hal f.
I n April, 1996, Montgonery was livingw th his sister at the front of
thetrailer park. [V27 981-83] Montgonery was out goi ng and cari ng,
but nmentally sl ow. He coul d not keep ajob for very | ong. Montgomnery
drank on a daily basis if he coul d get al cohol fromsoneone. He did

not own a car. [V27 983-85] Whittaker nmet Dani el Conahan t hrough a
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friend naned Jef f Di ngman about two years bef ore he net Mont gomery.
Conahan cane to Wiittaker's trail er to see D ngnman about three tines.
Conahan cane tothe trail er to see Montgonery one ti ne whil e Mont gomnery
was |ivingw th Wittaker, about two and a half to three nont hs before
he was kil |l ed. Conahan said Carlatoldhimhe was there. [V27 985-88,
991-93] Wi ttaker sawMntgonery at his trailer while Maston was there
around 7:00to0 8:00 p.m on April 16, 1996. Montgonery sai d he was
goi ng t o go make sonme noney, about $200, and he woul d be back i n two
hours. Whittaker askedif it was | egal. Montgonery sm | ed and sai d he
woul d be safe. He never returned. [V27 988-90] In astatenent tothe
police on April 18, 1996, Whittaker said Montgonery | eft at 6:30 p. m
on April 16. [V27 1007]

Busi ness records fromthe WAl - Mart store on U.S. H ghway 41 in
Punt a Gorda showed a purchase at 6:07 p.m on April 16, 1996, of a
package of clothesline, Polaroidfilm pliers, andautility knife for
atotal of $31.08 using credit card nunmber 4428- 1350- 1436-8591. [V28
1017-25] City Bank Choice Visarecords showed t hat thi s purchase was
made on Dani el O Conahan's account. [V28 1040-44] Lawenforcenent
of fi cers used t he UPC codes fromt he recei pt to purchase sanpl es of the
sane ner chandi se. [V28 1025-27] Another recei pt showed that Dani el O
Conahan nade a $10. 56 credit card purchase at the same store at 3:41

p. m on August 15, 1994. [V28 1027-32]
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Nat i ons Bank records showed a $40. 00 ATMcash wi t hdrawal from
Dani el O Conahan's account on April 16, 1996, at t he bank | ocat ed at
100 Madri d Boul evard, Punta Gorda. [V28 1046-50] The bank was on t he
corner of Madrid and 41 by Jui cy Lucy and a Mobi |l station. The Wl -
Mart st ore was nearby, just north of the bank. [V28 1057-58] Still
phot ogr aphs t aken fromt he ATMvi deo surveill ance fil mshowed Conahan
maki ng t he wi t hdrawal at 6:12 p.m on April 16, 1996. [V28 1058- 66,
1069, 1082-83]

Bank records al so showed a May 6, 1996, paynent of $105.00to
Conahan's City Bank Choi ce Vi sa account by a check drawn on Conahan' s
Nat i ons Bank checki ng account. [V28 1043, 1051-52] Nations Bank
records al so showed a check for $20. 00 pai d t o Bank One Vi sa account
nunber 4332-1691-4012- 6966 fromConahan' s account in 1994, and a check
for $30.00 to the sane Bank One Vi sa account between 8/22/94 and
9/ 23/ 94. [V28 1053-55] Bank One Vi sarecords for Dani el Conahan's
account, whi ch had t he sanme nunber, showed a $10. 56 purchase at Wl -
Mart on August 15, 1994, and a paynent on t he account on Sept enmber 8,
1994. [V29 1235-39]

Fl orida State Prison i nmat e John Newran, who was servi ng sent ences
for mansl aughter and narijuana at the tinme of trial, net Dani el Conahan
whil e sharingacell inthe Lee County Jail for seven or ei ght nont hs.
[ V28 1072- 73] Conahan was bei ng hel d on ki dnappi ng and sexual battery

charges froma Fort Myers case. He kept nost of his di scovery and
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ot her papers concerning his caseinthecell. [V28 1076-77] Newran
had been indicted for first-degree nurder. [V28 1077] He negoti ated
a deal for a 12 year sentence to run concurrently with a previously
i nposed 10 year sentence i n exchange for his testinony agai nst Conahan.
[ V28 1074-75, 1077-79] Newran testified that Conahan originally said
he di d not know Ri chard Montgonery. Later, Conahan sai d he di d know
Mont gonery, that they went on a fewbeer runs. [V28 1073] He sai d he
had been to Montgonery's house on several occasi ons and knew hi s
sister. He said he and Montgonery went to the bank. He said,
"Mont gomery was a m stake." [V28 1074]

Har ol d Li nde net Conahan in a bar in Chicago. They had a gay
relationship and|ived together in Chicago from21988 t hrough 1992.
[ V28 1084-86] Conahan tol d Li nde about a sexual fantasy -- that he
woul d "li ke to pick up a boy hitchhiking, gointhe wods, tiehimto
atreeand fuck him" [V28 1086-87] Linde accused the prosecution of
maki ng a bi g thing out of nothing; he did not believe Conahan was
guilty. [V28 1088] Conahan never asked Linde to go out i nthe woods
totie himup and have sex, and never tol d hi mhe had done this with
soneone el se. [V28 1089-90] Conahan nenti oned the fantasy only one
time. [V28 1090-91] Their rel ationship didnot involve any type of
bondage. Each of themwent their separate ways and dat ed ot her peopl e.

[ V28 1090] Conahan di d not di scuss any ot her sexual fantasies. [V28
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1091] Lindewas still inlovew th Conahan at thetinme of trial. [V28
1092]

On t he eveni ng of August 15, 1994, Suzanne Hartw g, an ener gency
departnent technician at Lee Menori al Hospital, exam ned and treat ed
St anl ey Burden. Burden had two abrasi ons around t he neck, scrapes on
hi s back and chest, and abrasi ons around his wists and ankles. [V29
1133-37] Burden sai d he was assaul t ed by a man nanmed Dan, whotried to
kill and rape him [V29 1141] Fort Myers Police Detective Pedro Soto
nmet with Burden at the hospital that evening. Burden had a raw, bl oody
ligature mark on his neck. Burden gave Soto a small pair of red-
handl ed pliers. Sotofelt that Burden did not tell hi mthe whol e story
of what had happened. They attenpted to find the place where it
happened, but they were unable to find it in the dark. [V28 1119-28]

At thetinmeof trial, Stanl ey Burden was servi ng pri son sentences
for two felony convictionsinChio. Hewas bornon March 18, 1970, was
five feet teninchestall, weighed around 140 t o 145 pounds, had bl ond
hai r and bl ue eyes, not nmuch body hair, a light nmustache, a fl at
abdonen, and a tan conpl exion. In 1994, he was an unenpl oyed hi gh
school drop-out who had di fficulty keepi ng a steady j ob. He occasi on-
ally used al cohol. As ajuvenile he had been arrested for riding a
noped wi thout alicense. He was rai sed by his grandnother i n Chio. He

was bi sexual . 1n 1994, he broke a bone in his foot while working, had
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t o wear an ort hopedi ¢ shoe, and was unabl e t o work except for a "sit-
down type job." [V29 1145-54]

On August 15, 1994, Burden net Dani el Conahan whil e | eavi ng a
restroomat Lions Park in Fort Myers. Later, Burden wal ked to a street
corner by a hanburger restaurant and encount ered Conahaninalight-
col ored Pl ynout h or Dodge stati on wagon wth ared and green interior
and dark-tinted wi ndows. [V29 1154-55, 1189-96] Burden accepted
Conahan's invitationtoget inthe car. Burden al so accept ed Conahan's
of fer to pay hi m$100. 00 t o $150. 00 t o pose for nude phot ographs. [V29
1155-57, 1195-96] Conahan drove past a trucki ng conpany to a rocky
dirt road at the end of Edi son Street. He stopped and of fered to pay
$20. 00 for all owing hi mto performoral sex on Burden. When Burden
agreed, Conahan parked by a pile of rubbish. They got out in a
secl uded grassy areawi th nel al eucatrees. [V29 1157-59, 1195, 1198-
99] Conahan t ook out a duffl e bag containing atarp and canmera. They
went 15 to 30 feet into the woods. Conahan spread the tarp on the
ground and tol d Burden to renove his shirt and "showa little bit of
hi p. " Conahan t ook Pol aroi d phot os whil e di recti ng Burden t o pose.
Burden took his pants down to his knees. [V29 1160-61, 1199]

Conahan t ook out sone new cl ot hesl i ne-type rope, said he want ed
t o t ake sonme bondage photos, and directed Burdento stand by atree.
He used red-handled wire cutters to cut the rope. He draped pi eces of

rope around Burden. Conahan went behi nd Burden and "snapped” t he rope,
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causingit totighten around Burden sothat hewas tiedtothe tree.
[ V29 1162- 64, 1181, 1213] Conahan perfornmed oral sex on Burden and
attempt ed anal penetration. Burden resisted by shifting his body
agai nst the tree. [V29 1164-66] Conahan then put his foot agai nst the
back of the tree and snapped t he rope around Burden's neck. Conahan
hit the back of Burden's head, aski ng hi mwhy he woul dn't die. [V29
1166-67, 1181, 1214-15] Conahan tugged at t he ropes for a hal f hour,
t hen gave up. He gat hered up everythi ng except thew re cutters, which
Bur den pi cked up and used to cut hinself | oose. Conahan asked if
Burden still wanted the $100. 00, thenleft. [V29 1168-69, 1213-16]
Burden went to the trucking company. An old man drove himto the
hospital in a truck. The police canme to the hospital. They were
unabl e to |l ocate the scene that night, but they found it the next day.
[ V29 1170-71] Burdenliedtothe police andtoldthemConahan t ook him
out tothe woods to cl ear out nel al eucatrees, then hit himinthe face
and tied himtoatree. [V29 1200-01] Burden alsotoldthe police he
was an habitual |iar and believed he coul d pass a pol ygraph. [V29
1218-19]

Fort Myers Police Detective Ti nothy Gershner net with Burden at
8:30 a.m on August 16, 1994. Burden |l ed Gershner to a stand of
nel al euca trees i n a wooded area of f of Rockvill e Road. They found

sonme rope and bark at the base of a nelaleuca tree with |igature
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indentions in the tree. [V29 1222-27] Gershner was unable to
determ ne who comm tted the offense. [V29 1227-28]

On the afternoon of May 17, 1996, Charlotte County Sheriff's
Deputy Raynond W er posed as a honel ess vagrant hol ding a si gn that
sai d "di sabl ed vet" on the corner of Kings H ghway and U. S. 41 in Port
Charl otte as part of the police surveillance of Dani el Conahan. [V30
1302- 05, 1330-34] Conahan drove up in agray station wagon wi th dark
tinted wi ndows, shown in state's exhibit 64. Conahan handed Wer a
dol l ar bill and asked if hewas interestedinwork. Wer repliedthat
he had a bad back, but he woul d be interestedif it was not too hard.
Conahan sai d he m ght see hi mt onorrow and drove away. [V30 1305-07,
1335] The next afternoon, May 18, Wer was at the sane | ocation
wearing atransmtter. Conahan drove upinthe sane car and gave W er
a dollar inchange. He askedif Wer didany nodeling and saidit paid
$150. 00. The | i ght changed, and Conahan drove around t he bl ock. He
saidit was "kinky" nude nodel ing with a progressi ve bondage scene.
Conahan noti ced a police car and arranged t o neet Wer around 3: 00 p. m
the next day. [V30 1307-09, 1325-27, 1329, 1335-40]

Around 3:30 p.m on May 23, 1996, Charlotte County Sheriff's
Deputy Scott Clenmens went to Kiwanis Park to attenpt to contact
Conahan. He was dressed in shorts, atank top, and boots. He had an
undercover transmtter. [V29 1260-62; V30 1284-88] C enens wal ked

down atrail and becane i nvol ved i n a conversation wi th a man naned
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Ri ck. Conahan wal ked up, began tal king to Ri ck, then wal ked away on
thetrail. [V29 1262-63; V30 1288-90] Five m nutes |ater, Cl enens
wal ked t o t he bat hroomat t he center of the park. As Cenens | eft the
bat hroom Conahan approached hi mand began a conversati on. Conahan
of fered C emens $7. 00 t o showhi mhi s penis, thenofferedtogoto an
ATM to get $20.00 if Clemens would allow himto suck his penis.
Cl emens acted rel uct ant and sai d he want ed t he noney up front. [V29
1263-64; V30 1291-96] They wal ked t o Conahan' s vehi cl e. Conahan gave
Cl emens hi s phone nunmber and asked hi mto call. [V29 1265; V30 1296]
Atape recordi ng of the conversation, state exhibit 65, was adm tted
i nt o evidence, but was not played. [V29 1265-68] Cl enens identified
a photo of Conahan's vehicle, state exhibit 102. [V29 1268]

At 2:00 p.m on Friday May 24, 1996, C enens returned to Ki wani s
Par k. He sawan unknown white mal e wal k out of atrail w th Conahan
behind him The man stornmed i nto the bat hroom struck sonet hi ng,
yel | ed an obscene word, then went to his vehicle. Conahan wal ked up
and sat beside Clenmens. [V29 1269-70; V30 1296-98] Conahan asked
Cl emens to nodel for sone nude photos at a beach or i n a hotel roomfor
$150. 00. He woul d use a Pol aroi d canmera. [V29 1270; V30 1299- 1300]
Conahan al so of fered Cl emens $5. 00 to show hi mhi s penis. Clenens
refused. They wal ked t o hi s vehi cl e, and Conahan repeat ed t he $5. 00

of fer. [V29 1271-72] Ataperecordingof this conversation, state

18



exhi bit 66, was adm tted i n evi dence but was not pl ayed. The court
listened to the recordings at home. [V29 1272-74; V30 1280]

FDLE anal yst Karen Cooper hel ped t o search Conahan' s resi dence,
a condom ni umhe shared with hi s parents, pursuant to a warrant on May
31, 1996. [V31 1417-19, 1437-38, 1454] Photos taken during the search
showed Conahan' s bedroom [V31 1418-19] a bl ack backpack, [V31 1420] an
open cl oset, [V31l 1421] a silver Plynmouth station wagon (state's
exhi bit 102), [V31 1422, 1430] and a bl ue Mercury Capri autonobile
(state's exhibit 106). [V31 1422, 1431] Cooper collected vacuum
sweepi ngs fromt he fl oor of the bedroomand t he bedroomfurniture, [V3l
1423- 25, 1469] t he backpack, [V31 1425, 1449] vacuumsweepi ngs fromt he
Pl ynmout h stati on wagon, [V31 1426-29, 1469] carpet and uphol stery
sanpl es fromt he Pl ynout h stati on wagon, [ V31 1429-31, 1470] vacuum
sweepi ngs fromt he Mercury Capri, [V31 1431-32] and pai nt sanpl es from
the Mercury Capri. [V31 1433-34, 1469-70] Photos of the Mercury Capri
showed t hat the pai nt was peeling off. [V31 1434-35] Hair, bl ood, and
sal i va sanpl es wer e t aken fromConahan and sent to t he FDLE | abor at ory
on July 16, 1996. [V31 1472-74]

Al so on May 31, 1996, Lt. M chael Gandy of the Charl otte County
Sheriff's Departnent intervi ewed Dani el Conahan.® Conahan i ndi cat ed
t hat he had access to the bl ue Mercury Capri and had | ast drivenit

about a nonth or a nonth and a half before theinterview [V32 1567-

5 Conahan was not in custody at the tine. [V32 1568]
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70] The Capri was regi stered to Conahan's father, and t he Pl ynout h was
regi stered to Conahan. [V31 1453; V32 1570-71]

FDLE Agent Janes Myers searched the cars agai n after they were
i npounded. He col |l ected a bl ue and yel | ow beach towel, a green t ool
box, and sonme rope fromthe Pl ynout h stati on wagon. He collected a
bl ue tarp and a bl ue basebal | cap fromthe Mercury Capri. [V31 1441-
48, 1456-60, 1477-79] Duringthe course of theinvestigation Mers had
observed Conahan driving the Plynmouth station wagon. [V31 1453]

FDLE anal yst Chri st opher Hendry recovered trace evi dence fromt he
car pet pad, [V31l 1482-87; V32 1508] the white towel used to cover
Mont gonery's face, [ V32 1500- 03, 1508-09] t he sheet used to transport
Mont gonery' s body, [V32 1503-04, 1509, 1513] and t he sheets and pl astic
bags used to transport Smth's di smenbered body parts. [V32 1504-07,
1509-10]

FDLE anal yst Chri stine Ni coson recovered trace evi dence fromthe
coat found at t he scene, [V32 1518-23, 1543-45] the bl ue ball cap, [V32
1523- 25, 1552-53] t he backpack, [V32 1525-26, 1553-54] t he yel | owand
bl ue beach towel, [V32 1528-29, 1554] and the blue tarp. [V32 1529,
1554-55] She coll ected fiber sanpl es fromt he backpack [ V32 1526- 27,
1550] and the blue tarp. [V32 1529, 1555] She collected a hair sanple
fromSmth's di smenbered body. [V32 1556]

Charl otte County Sheriff's Detective Robert Row transported

Kenneth Smth's body parts fromthe Charl otte County Medi cal Exam ner's
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Oficetothe Sarasota Medi cal Examiner's O fice. [V32 1600-03] FDLE
Agent M chael Rafferty went to the Sarasota Medi cal Examner's O fice
wher e Associ at e Medi cal Exam ner Janmes W I son col | ect ed known hai r and
bone sanples fromSmth's body parts. Rafferty then transportedthe
sanples to the Fort Myers crinme | ab. He turned themover to Agent
Shar on Feol a who turned t hemover to Detective Lehrman for transport to
the Tanpa crinme lab. [V32 1603-18]

FDLE anal yst Paul a Sauer exam ned t he hair and fi ber evi dence
collectedinthis case. [V32 1621-77; V33 1683-1704] Wil e exam ni ng
t he conbi ngs fromMont gonery' s pubi ¢ and t hi gh area, she di scovered a
pai nt chi p which she sent tothe Orl ando | ab for further anal ysis.
[ V32 1653-55] Sauer found 16 different types of fibers:

(1) pink propyl ene --
43 fromcar pet pad covering Montgonery's

body, the possible source;
3 fromtowel used to cover Montgonery's

face;

9 from sheet used to transport Montgom
ery's body;

3 fromsheets used to transport Smith's
body parts;

3 fromdebris found on trash pile;

2 from Montgonery's body;

2 from debris;
(2) purpl e/ brown acetate --

1 fromcarpet pad covering Montgonery's

body;

396 from coat found at the scene;

6 from vacuum ng of the Mercury;

11 from vacuum ng of Conahan's bedroom
(3) gold and bl ack acrylic --

1 fromcarpet pad covering Montgonery's

body;

31 from vacuum ng of the Mercury;
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1 fromdebris fromthe Mercury;
3 from vacuum ng of Conahan's bedroom
(4) red nylon carpet --
1 fromtowel used to cover Montgonery's
face;
2 fromvacuum ng of the Mercury;
-- these three fibers had identical
characteristics but were slightly differ
ent from the carpet in the Plynouth,
whi ch could not be ruled out as the
possi bl e source;
(5) blue split film polyethylene --
1 fromtowel used to cover Montgonery's
face;
1 from vacuum ng of Pl ynout h;
(6) yellow rayon --
2 in fiber pill found in sheet used to
transport Smth's pelvis;
2 found in backpack
7 from vacuum ng of Plynouth;
7 from vacuum ng of Mercury;
1 fromcap found in Mercury,;
393 from vacuum ng of Conahan's bedroom
(7) green acrylic --
18 in fiber pill from sheet used to
transport Smth's pelvis;
1 in debris fromcoat found at scene;
10 from vacuum ng of Pl ynout h;
4 in debris fromtowel found in Plynouth;
17 from vacuum ng of Mercury;
102 from vacuum ng of Conahan's bedroom
(8) red and bl ack cotton --
1infiber pill fromsheet used to trans
port Smth's pelvis;
7 fromcoat found at scene;
65 from vacuum ng of Mercury;
1 fromcap found in Mercury;
100 from vacuum ng of Conahan's bedroom
(9) blue polyester --
1 from coat found at scene consi stent
with fabric of backpack
(10) blue nylon --
1 from coat found at scene consi stent
with fabric of blue tarp;
(11) red nylon --
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1 from hair sanple from Snmth's skull
consistent with upholstery fabric of
Pl ynmout h;
(12) green wool --
4 in debris fromrope found at scene of
Burden assaul t;
1 fromvacuum ng of Mercury;
(13) black cotton --
1 from vacuum ng of Mercury consi stent
with fabric of coat found at scene;
(14) tan acrylic --
1 fromcap found in Mercury;
1 fromvacuum ng of Conahan's bedroom
(15) black acrylic --
1 from vacuum ng of Conahan's bedroom
consistent with fabric of coat;
(16) bl ack polyester --
2 from vacuum ng of Conahan's bedroom
consistent with fabric of coat.

[ V33 1683-1704]

FDLE anal yst Jani ce Tayl or determ ned t hat t he paint chip found
i nthe combi ngs fromMont gonery' s pubi c and t hi gh area consi st ed of
four | ayers. The outernost | ayer was a weat hered, dul |, cracked, dark
blue netallic finishcoat. The second | ayer was nedi umgr een/ gray
primer. The third | ayer was a clear, colorless finish coat. The
fourth layer was a dark blue netallic finishcoat. The paint chip was
i ndi stingui shabl e froma sanpl e of paint fromthe Mercury Capri. [V33
1761- 85]

At the conclusion of the state's evidence, the court heard
argument fromcounsel for both parties concerningtherel evancy and
adm ssibility of the evidence concerni ng Stanl ey Burden, Deputy Wer,

Deputy d enens, and Kenneth Smth. [V34 1807-41] The court rul ed that
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t he evi dence concer ni ng Bur den was adm ssi bl e because it was suffi -
ciently simlar tothe evidence concerni ng Montgonery to establish an
unusual nodus operandi whi ch tends to establish Conahan's identity as
t he perpetrator. [V34 1842-44] The court rul ed that the evidence
concerni ng Deputi es Wer and Cl enens was rel evant and adni ssibleto
prove notive and identity. [V34 1845-46] However, the court rul ed
t hat t he evi dence concerni ng Kenneth Smth, includingfibers found on
hi s body parts, was inadm ssible and woul d not be considered in
det erm ni ng Conahan's innocence or guilt. [V34 1846-48]

Def ense Evi dence

Carl a Mont gonery, R chard Montgonery' s sister, testifiedthat she
and her forner husband Jeff novedintothe trail er park on Royal Road
inearly 1996. [V32 1572] Her brother was living with them Her
not her made arrangenents for Richard to have his owntrailer for a
nmont h or | ess. Richard then noved in wi th Bobby Whittaker. He felt
unconfortabl e wi th Wi ttaker and noved back inwi th Carla and Jeff, but
he continued to hang out with Whittaker. [ V32 1573, 1576-77]
Ri chard' s ot her friends included J.J. Runner, John Jacoud, Jr. (aka
Slim, Alicia, and a large girl from New York who may have been
intimatewth R chard. [V32 1577-79] The police showed her phot os of
suspects, but she di d not recogni ze anyone. [V32 1574] She had never
seen Conahan before his picture was i nthe paper and on TV. [V32 1580-

81]
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FDLE DNA anal yst Robi n Ragsdal e conduct ed PCR anal ysi s on DNA from
a hair found on the sheet used to transport Montgonery's body. She
found a maj or conponent of the DNA whi ch was consi stent wi th Mont gonery
but coul d not have cone fromConahan. She al so found a m nor conponent
of t he DNA whi ch coul d not have cone fromeither Mont gonery or Conahan.
She coul d not determ ne the origin of the m nor conmponent. 1t could
have been senmen, sweat, spit, or skincells. It could have cone from
one out of every two caucasi ans, or one out of every el even Afri can-
Americans. |t was possiblethat it had been present for several days.
[ V34 1875- 94]

Dani el Conahan, Jr., testified that he noved to Florida in
January, 1993, and lived with his parents in Punta Gorda Isles.
Initially, he didnot have ajob. He didthe cooking and cl eani ng f or
his parents. In April, 1993, heenrolledinathreenonthcertified
nur si ng assi stant traini ng programat Charlotte Votech. InJuly, 1993,
he becanme enpl oyed as a nursing assistant for a quadriplegic. In
February, 1994, he enrolledinaten nmonth LPNcourse at Charlotte
Votech. [V35 1902-04]

Conahan had a sexual encounter with Stanl ey Burdenin Fort Myers
during the summer of 1994. He did not remenber the date of the
encounter. It was not August 15 because on t hat dat e Conahan was i n a
clinical class for the LPNprogramin Port Charlotte fromabout 5: 45

a.m until about 1:30 p.m [V35 1905-08, 1924-25] On the day of the
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encount er, Conahan arrivedin Fort Myers on H ghway 41 around 11: 00 to
11: 30 a. m and saw Bur den wal ki ng sout h, preparing to cross a street
t hat bordered Li ons Park. As Conahan drove by in his Plynmouth station
wagon, he tapped his car horn. Burden put his thunmb out and grabbed
hi s crotch. Conahan turned around and went back. Burden got intothe
car. Conahan offered him$20.00 for nutual oral sex, and Burden
accepted. He directed Conahanto a sem -wooded area about two m | es
away where t hey engaged i n nutual oral sex, and Conahan pai d hi mt he
$20. 00. Conahan conplied wi th Burden's request to take hi mback to
Li ons Par k so he coul d make sone nore noney. Conahan asked Burden i f
he woul d pose for nude bondage phot os. Burden did not want todoit,
but he sai d he had a fri end who woul d be i nterested. Conahan deni ed
tying Burdenup andtryingtokill him He did not see Burden agai n.
[ V35 1908-15, 1926-27]

Conahan agreed t hat he found Burden' s physi cal appearance sexual | y
attractive, but denied that Burden's personality and the fact that he
was hi tchhi king were part of the attraction. [V35 1928-29] Conahan
di d not renmenber telling Lindethat he had a fantasy of picking up a
hi t chhi ker, taking himout in the woods, tying himto a tree, and
havi ng sex with him [V35 1929] He adm tted that he had a fant asy
about bondage, tyi ng sonmeone up out inthe woods. [V35 1931] Conahan
had back spasnms and saw Dr. Casanova several tinmes, but he di d not

remenber the dates. [V35 1933-35]
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I n March or April, 1995, Conahan nmet Jeff Di ngman by pi cki ng hi m
up when he was hi t chhi ki ng on H ghway 41. Conahan drove D ngman to t he
pl ace where Di ngnan' s wi fe had | eft his personal bel ongi ngs. Conahan
gave Di ngman hi s phone nunber. Dingman called [ater that night.
Conahan pi cked hi mup and returned hone, where t hey drank beer and
wat ched TV. Di ngman spent the night. [V35 1915-19] Di ngman noved
i nto Robert Whittaker's trailer inApril, 1995. Conahan went thereto
see Dingmanten or fifteen ti nes between April and Decenber. Conahan
and Wi ttaker didnot |i ke each other. [V35 1919-21, 1936] The | ast
ti me Conahan went to the trailer was when Di ngman noved out in
Decenber, 1995. [V35 1943-44, 1946] |In a statenment to police on May
31, 1996, Conahan said he went to Wittaker's trailer two or three
ti mes, and t hat he had not been there for ayear, ayear and a hal f, or
two years. [V35 1939-41, 1944-45] Conahan said he did not tell the
of ficers the truth because he knew he was bei ng accused of nurder.
[ V35 1946-47] At sone tine, Conahan may have of f ered Di ngman noney to
pose for nude bondage phot os. [V35 1936] Conahan never nmet Ri chard
Mont gonery. [V35 1922, 1937]

In April, 1996, Conahan still lived with his parents in Punta
Gorda lsles, acoupleof mles fromH ghway 41. Wl - Mart was anot her
m | e south on 41. Nations Bank was half am | e further south on 41.

Cox Lumber was a couple of mles further south on 41. [V35 1922-23]
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On April 14, 1999, Charlotte County Deputy Jack Collins investi -
gat ed a burgl ary at the hone of an el derly couple, M. and Ms. Sheet z.
M s. Sheetz turned over Richard Montgonery's driver's |license, which
was found at the scene. [V35 1950-55]

The State's Rebuttal Evidence

Mont gonery' s not her, Mary West, testified that her sonlost his
driver's license several years ago when they | ived on Harvey Street in
Punt a Gorda. To her know edge, he never recovered thelicense. [V35
1955-57] On Cctober 22, 1994, Montgonery notified the policethat his
wal | et was stolen. [V35 1957] He found the wallet within a day or
two, but it was enpty; his driver's |icense, Social Security card, and
birth certificate were m ssing. [V35 1958]

Def ense Surrebuttal

Punt a Gorda Police Oficer Phillip Robinson nmet with Richard
Mont gonery at a house on Harvey Street on Cct ober 29, 1994. Mbont gonery
reported that his wallet was found next to the stairs of the apartnent
bui | di ng where he lived. He said his birthcertificate and Soci al
Security card were m ssing, nothing else. [V35 1962-65]

THE PENALTY PHASE

The State's Evidence

Def ense counsel filedanmtioninlimneto exclude evidence of
t he 1994 assault on Stanl ey Burden. [V14 2579-81] The court reserved

ruling onthe notion, "requiringthe State before it nakes an of fer or
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asks a questionthat wouldelicit WIlians Rul e testinony to approach
t he bench with defense counsel and | et us argue at that point the
adm ssibility on[sic] of the proffered WIlians Rul e evidence." [V36
2158-59]

| n his openi ng statenent, the prosecutor begantotell thejury
about t he Burden assault. Defense counsel objectedthat the adm ssi -
bility of the evidence concerni ng Burden was subj ect tothe court's
pendi ng deci sion on the defensenotioninlimnetoexcludeit. The
prosecut or argued t hat t he evi dence was rel evant to the col d, cal cu-
| at ed, and prenedi tated (CCP) aggravating circunstance. The court
overrul ed t he objection, whilereservingruling onthe adm ssibility of
t he evi dence. [V37 2304-06] The prosecutor proceededtotell thejury
t hat Conahan attenptedto kill Burdenin 1994 by tying himto atree
and strangling him [V37 2306-07]

At the state's request, the court took judicial notice of the
judgnents of guilt of first-degree nurder and ki dnappi ng fromthe guilt
phase of trial andinstructedthe jury that Conahan was guilty of those
of fenses. [V37 2328-32]

Li eut enant M chael Gandy of the Charlotte County Sheriff's
Departnent testifiedthat heintervi ewed Conahanin a notel roomin
Punt a Gorda on May 31, 1996. Conahan was not under arrest. [V37 2332-
34] When t he prosecut or asked whet her Gandy asked Conahan about any

fant asi es, def ense counsel objectedthat Conahan's fantasi es about
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bondage were irrel evant to any i ssue concerni ng the death penalty. The
prosecut or argued t hat the evi dence was rel evant to t he CCP aggravati ng
circunstance. The court overrul ed t he objection but noted that it was
still reservingrulingonthe adm ssibility of Burden's testi nony.
[ V37 2334-36] Defense counsel al so objected to Gandy sunmari zi ng
Conahan' s statenent i nstead of playi ng t he vi deot ape of t he statenent.
The prosecutor responded that the entire tape was three hours | ong and
cont ai ned di scussi on of many irrel evant and prejudicial matters. The
court overrul ed t he obj ection but tol d def ense counsel he was entitled
t 0 cross-exam nati on about anythi ng Gandy omtted or m scharacteri zed,
and that the tape nm ght beconme relevant. [V37 2336-38] Gandy
testified that Conahan said he had a fantasy of bondage, of tying
soneone up and havi ng sex with them [V37 2338-39, 2341-42] Conahan
did not say that the fantasy included killingor tryingto strangle the
person. [V37 2342]

When t he prosecut or asked perm ssion to publish a portion of
Conahan' s guilt phase testinony, defense counsel renewed hi s objection
tothis entire line of questioning on the ground that it was not
rel evant tothe CCP circunstance. The court overrul ed t he obj ecti on.
[ V37 2343-44] The prosecutor then read a portion of Conahan's pri or
testinmony tothe jury in which Conahan adm tted t hat he fant asi zed

about bondage, about tying peopl e upinthe woods. Conahan deni ed t hat
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pi cki ng up a hitchhi ker was hi s fantasy and sai d t hat bondage was not
his only fantasy. [V37 2345-46]

The state call ed Fort Myers Police Detective Pedro Sotototestify
about the injuries suffered by Burden. Defense counsel objectedthat
thi s testinmony was not rel evant to any aggravati ng circunstance. The
court sustainedthe objectiononthe groundthat the rel evance of the
evi dence was out wei ghed by its prejudicial effects. The state inquired
whet her this ruling would al so apply to testinony by t he nurse who
exam ned Burden and Conahan's trial testinony admtting a sexual
encounter with Burden. The court again ruled that the prejudice
out wei ghed the probative value. [V37 2347-51]

Robert Whittaker testified that Ri chard Montgonmery was his
roommate for two or three nonths and his friend. He described
Montgonmery as alittle slow, but aniceguy withadrinking problem
who di d not keep a steady j ob, di d not have any noney, and relied on
friends, a bi ke, or wal king for transportation. [V37 2352-53] On
April 16, 1996, Montgonery was livingwith his sister. Wen Wi ttaker
came honme fromwork t hat day, Montgomery cane over to his trailer.
Mont gonmery had been drinking. Beforeleavingthetrailer, Montgonery
sai d he was goi ng t o nake sone qui ck noney, around $200. 00, and it
woul d take about two hours. Vhittaker asked if it was |egal.
Mont gonery sm | ed and sai d he woul d be safe. He never returned. [V37

2353- 58]
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The court allowed the state to publish state's exhibit 38, the
Wal - Mart recei pt showi ng Conahan' s purchases, and exhi bit 44, show ng
Conahan' s paynment onthe bill. [V37 2361] Charlotte County Sheriff's
Det ecti ve Robert Brown used t he SKU nunbers fromthe Wal - Mart recei pt
t o purchase a package of Polaroid filmand a pair of pliers. [V37
2362-65] Detective Gary Ell sworth al so used the recei pt to purchase a
clotheslineandautility steak knife. [V38 2368-70, 2373-74] The
court overrul ed def ense counsel's rel evancy objectiontothe knife
after the prosecutor argued that it was rel evant to CCP. [V38 2370-72]

Def ense counsel objectedto therel evancy of crime scene phot os
whi ch showed Mont gonery' s body covered with flies and that his genital s
had been renoved. The prosecutor argued that thejury was entitledto
see the body at the scene and that the renoval of the genitals was
rel evant to CCP. The court overrul ed t he objectionand admttedthe
photos. [V38 2375-80] Lt. Gandy testifiedthat Montgonery's body was
found covered with carpet padding in awoded area. There were two
| i gature marks around hi s neck. The photos showed t he body as it was
found. The officers did not findany of his clothingor identifica-
tion. [V38 2381-86]

Dr. Jane Huser, the 21st District Medi cal Exam ner, reviewed Dr.
| mam ' s aut opsy fi ndi ngs, phot ographs, nedi cal exam ner's sunmary,
deat h certificate, body di agram toxicol ogy report, depositions, and

trial testinony. [V38 2388-95, 2420-21] She identifieda photo of
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Ri chard Mont gomery, state's exhibit 18. Montgonery was 5 feet 10
i nches tall and wei ghed 138 pounds. [V38 2395] State's exhibit 19 was
a photo which showed a very snmall abrasion on the left side of
Mont gonery's face. State's exhibits 20, 21, and 22 showed the | i gature
mar ks on Mont gonery' s neck. These mar ks were one quarter of aninch
w de. [V38 2396-2401] State's exhibit 23 showed one quarter inch
| i gature marks on Montgomery' s right side. [V38 2402-03] State's
exhi bits 24, 25, and 26 showed cri sscross scrapes on Mont gonery' s back,
whi ch were consi stent with sonmeonetiedtoatree and struggling. [V38
2401- 04, 2429] State's exhibit 27 showed the | eft si de of his upper
t hi gh and hi p. The court overrul ed def ense counsel's obj ectionthat 27
was i nf | ammat ory because it appeared t o depi ct the anputati on of the
genitals. Dr. Huser saidit showed sone scrapes and scrat ches onthe
| ateral buttocks and sone dried fluid. [V38 2404-06] State's exhibit
28 showed cri sscross scrapes on Montgonery' s buttocks. [V38 2404-07]
State's exhi bit 29 showed scrat ches and abrasi ons on t he ri ght hand.
State's exhibit 30 showed | i gature marks onthe left wist. Dr. Huser
found that there were ligature marks on both the wi sts and ankl es.
[ V38 2407-08] The court overrul ed def ense counsel ' s rel evancy and
i nflammatory objections to state's exhibits 32, which showed
Mont gonery' s anus and t hat the genital s had been cut of f, and 31 whi ch
showed t hat the genitals had been cut off with a sharp i nstrunent.

[ V38 2408- 12]
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I n Dr. Huser's opinion, theligature nmarks onthe neck were nmade
bef ore deat h and refl ect ed t he cause of death, |igature strangul ation.
The | i gature marks on the wists, ankl es, and abdonen wer e al so made
bef ore death. The anputati on of the genitals occurred after deat h.
[ V38 2412- 13, 2427-28, 2430-32, 2436] The crisscross scratches onthe
back coul d have been made before or after the ti ne of death. [V38
2427-28, 2432] Montgonery | ost consci ousness before he di ed. Loss of
consci ousness could occur inaslittle as ten seconds. Death would
occur inonetofive mnutes. Montgonery probably knewhe was bei ng
killed. [V38 2414-16, 2424-25] A certified copy of the death
certificate for Montgonmery was published for the jury. [V38 2416-27]
Mont gomery had a bl ood al cohol | evel of .06 percent. [V38 2439-40]
Aut oer ot i ¢ asphyxi ati on occurs when a person linits his breathing, by
pl aci ng a bag over his head or tying arope or towel around hi s neck,
t o enhance hi s sexual pl easure while nmasturbating. Two peopl e may
engage i n bondage play for the sane reason. [V38 2437-38] 1In Dr.
Huser's opi ni on, Montgonery's death was not caused by autoerotic
asphyxi ation. [V38 2441]

Def ense Evi dence

Conahan' s aunt, Betty Wl son, testifiedthat his nother, Alice
Conahan, died on January 24, 1997, while hewas injail. [V38 2443-44]
Hi s fat her, Dan Conahan, Sr., diedin May, 1997. [V38 2445] They had

livedinacondoinPunta Gordafor tenor fifteenyears. [V38 2446]
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Conahan noved fromChi cago and | i ved with his parents to hel p take care
of his not her, who was very ill, while shewas inthe hospital, then
whi | e she was i n a nursi ng home. [V38 2445, 2447-48, 2453] Conahan
went to school to beconme alicensed practical nurse. [V38 2447] In
1995 the fam |y had a reunion in St. Augustine, including WI son,
Conahan, his parents, his sister Sandy Ludke, and Ludke's husband,
daughter, father-in-law, and brother-in-law. Conahan interacted well
withthe famly, | aughing and joking. [V38 2449-51] W/ son descri bed
Conahan as friendly, jovial, and honest. [V38 2453, 2456] Since
Conahan had beeninjail, hecalled WIsontw ce anonthandwoteto
her twi ce a nonth. She wote to hi mevery week and pl anned t o conti nue
witingtohimafter he was sentenced. [V38 2454-55] W/l son admtted
t hat she di d not knowa great deal about Conahan. She had not known he
was honosexual , but it did not make any di fference. She knew he had
been inthe Navy for a short tine. [V38 2456-57, 2466-67] She had no
know edge of his |ife in Chicago. He was a good son with devoted
parent s and had never been abused. [V38 2463-64] Conahan told WI son
he did not commt the present crine after he was convi cted. [V38 2466]

Robert Linde, aretired hospital counsel or and col | ege prof essor,
had known Conahan for 12 to 15 years. [V38 2495-97] Conahan was a
very good friend of Linde's son Hal. [V38 2497] Lindeliked himvery
much. [V38 2498] He knew Conahan while he livedin Chicago for four

or fiveyears. [V38 2499] Hal is honpbsexual. Conahan and Hal were
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roommat es and | overs. Conahan hel ped Hal with hi s al cohol and drug
abuse problens. Hal rel apsed after they broke up. [V38 2504-07]
Conahan had been a waiter inarestaurant and a conput er operator for
a hospital in Chicago. [V38 2499-2500] Linde and his wi fe regarded
Conahan as a second son. [V38 2500-01, 2509] Conahan participatedin
fam |y holiday gatherings. [V38 2501-02, 2511-12] When Linde's
gr anddaught er was born, the Lindes i nvited Conahanto visit and paid
for hisairlineticket fromPunta Gorda to Chicago. [V38 2507-09]
Conahan di scussed his parents and his concern about his nother's
illnesswiththem [V38 2509-10] Linde and his wife stayedintouch
wi t h Conahan after he noved to Florida and while hewasinjail. [V38
2502- 04, 2512-13, 2515-16]

Nancy Thorson, Robert Li nde's daughter, had known Conahan for 13
or 14 years. [V38 2517-18, 2533] She saw Conahan wi t h her brother Hal
at fam |y di nners and hol i days. [V38 2519-20] Conahan | oved Hal and
had a very good inpact on his life, helping himto overconme his
al cohol i smand stay sober. [V38 2520-22] Conahan al so hel ped Thor son
t o overcone her own al cohol i smand stay sober. [V38 2522-25, 2534]
Conahan noved to Floridato hel ptake care of his parents. [V38 2531]
She and her parents paid for Conahantofly to Chicagotovisit after
her daughter was born. [V38 2527-29] She corresponded wi th Conahan on
a reqgul ar basis after his arrest and woul d conti nue to do so. [V38

2526- 27, 2535] She regarded Conahan as a brother. [V38 2527, 2533]
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Cl osi ng Ar gunent

During his cl osing argunent, the prosecut or made t he f ol | ow ng

remar ks:

[ V39 2580]

And remenber fromthe very begi nni ng, the
Statetoldyou, | toldyou, that it was not our
intention to produce all the evidence that we
have and, in fact, we are prohi bited by | aw at
this point in presenting all of the evidence
being [sic] onthe matter of guilt of the Defen-
dant .

Def ense counsel did not object. [V39 2580]

The prosecutor further argued:

[ V39 2580-

Thi s wei ghi ng process t hat we have at t hi s phase
of thetrial is weighingthe aggravating factors
agai nst mtigating circunstances, sol'mgoingto
first talk briefly about the mtigatingcircum
st ances.

The reason | ' mgoing to do that i s because
| " mgoing to encourage you to disregard t hose
right upfront. |'mgoingto ask youto disre-
gard the mtigation that you heard.

81] Defense counsel did not object. [V39 2581]

The prosecutor said:

[ V39 2581]

prosecutor to argue mtigating factors that have not been proven.

Clearly, early in his |ife, he [ Conahan] was
capabl e of and di d do sone good and conmendabl e
t hi ngs.

And yet, he makes this choice to do evil
later in his |ife so hard to understand. He
wasn't abused. He wasn't m streated. There was
no evi dence of nental difficulties or substance
abuse or drug abuse. No financial--

Def ense counsel objected that it was i nproper for the
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court overrul ed t he obj ectiononthe ground that the prosecutor "gets
to argue all the evidence." [V39 2582]
The prosecutor stated:

The | aws of the State of Florida provide that
when certain aggravating ci rcunst ances charac-
terize aparticul ar murder and peopl e are to be
fairly and justly held accountable to their
actions, only the highest formof puni shnent, the

death penalty, will truly produce a sense of
justice when t hese aggravati ng ci rcunst ances are
present.

[ V39 2585] Defense counsel did not object. [V39 2585]
The prosecutor commented:

Now, the Court told youright at the begin-
ni ng t hat t he Def endant had been, in fact, con-
vi cted of First-degree Murder and Ki dnappi ng.
But it may be difficult since you' re not permt-
tedto see all of the evidence and seetheentire
pi cture t o under st and howt he ki dnappi ng bears on
this particular murder.

[ V39 2586] Defense counsel did not object. [V39 2586]
The prosecutor further stated:

Mer cy for a Def endant neans nothingif we do not

al so honor justice for thevictim The statutory

scheme in Floridaattenpts to stri ke a bal ance

bet ween the equally inmportant values in our

soci ety of nmercy to a defendant and justiceto a

victim

It attenpts--

[ V39 2603] Defense counsel objectedthat "justicetoavictint is not
containedinthe statutes or jury instructions andthat it is inproper
to appeal tothe synpathies of thejurorsandto attenpt toinflanethe

jury. The court overrul ed the objectiononthe groundthat it was fair
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argument. The court deni ed def ense counsel's notion for mstrial and
request for acurative instruction. [V39 2604-05] The prosecutor
repeated the objected to remarks. [V39 2605]
The prosecutor concluded his argunent by stating:
The scal es of justiceinthis country are kept in
bal ance by t he wei ght of fairness. By the weight
of fairness. And fairness and justiceinthis
case requires the hi ghest penalty that the |l aw

woul d al | ow

[ V39 2606] Defense counsel did not object. [V39 2606]
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Jury lnstructions

The court overrul ed def ense counsel's objectiontoinstructingthe
jury on the CCP aggravating ci rcunstance on the ground that it was not
supported by t he evidence. [V38 2474-76; V39 2576] The court gave the
standard CCP jury instruction. [V39 2637-38] Defense counsel renewed
hi s obj ection at the concl usi on of the court's instructions. [V39

2644]
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SUMVARY OF THE ARGUNMENT

| SSUE | Due process of | awunder the United States and Fl ori da
Constitutions requires proof beyond a reasonabl e doubt of every fact
necessary to constitute the crime charged. Thetrial court violated
Conahan' s ri ght to due process by denying his notion for judgnent of
acquittal for Count |, preneditated first-degree nurder. The state's
proof of preneditationwas circunstantial, andit was consistent with
a reasonabl e hypot hesi s of i nnocence: Conahan fant asi zed about t aki ng
a young man intothe woods, tying hi mtoatree, and having sex with
him He carriedout this fantasy with Stanl ey Burden, |uring himinto
a renot e wooded area with the prom se of noney i n exchange f or posi ng
f or nude bondage photos, tying himto atree, having oral sex with him
and attenpting anal sex, choking himwi th arope tied around hi s neck,
then allowing Burdentoliveandto cut hinself free fromthe ropes.
Conahan attenpted to repeat t he sane behavi or wi th R chard Mont gonery,
but he i nadvertently choked Montgonery to death with the ropes tied
around hi s neck. The conviction and death sentence for preneditated
first-degree murder nust be reversed, and t he case nmust be renmanded f or
entry of a judgnment and sentence for second-degree nurder.

| SSUE Il Thetrial court al so violated Conahan's right to due
process by denying his noti on for judgnment of acquittal for ki dnappi ng.
The state's circunstanti al evidence di d not establishthe essenti al
el ement that Montgonmery was confined against his will beyond a
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reasonabl e doubt. The state's evidence was consistent with the
r easonabl e hypot hesi s t hat Conahan obt ai ned Mont gonery' s consent to go
to the renote wooded area and to betiedtoatree to pose for nude
bondage phot os. The convi ction and sentence for ki dnappi ng nust be
reversed, and Conahan nust be discharged for that offense.

| SSUE Il 1 Aggravating circunstances nust be proved beyond a
reasonabl e doubt. Because the state's evidenceinthe guilt phase of
trial was insufficient to prove either premeditation or ki dnappi ng, and
the state of fered no addi ti onal evi dence of premneditation or ki dnappi ng
inthe penalty phase, the court erred by i nstructing the jury upon and
finding the aggravating circunmstances of cold, calculated, and
premedi t at ed and nurder commi tted during t he course of a ki dnappi ng.
Si nce there was only one val i d aggravating ci rcunstance, hei nous,
atrocious, or cruel, and the court found four nonstatutory mtigating
ci rcumst ances, the court's error requires vacating the deat h sent ence
and remandi ng for a new penalty proceeding with a new jury.

| SSUE | V The prosecutor viol ated Conahan'sright toafair trial
by maeki ng i nproper comments i n bot h hi s openi ng statenent and cl osi ng
argument inthe penalty phase of trial. |n opening statenment, over
def ense counsel ' s obj ection, the prosecutor comrented on facts | ater
excl uded fromt he evi dence presentedtothejury, by tellingthejury
t hat Conahan tied Burden to atree and tried to strangle him In

cl osi ng argunent, the prosecutor m sledthe jury on both the |l awand
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the facts by twice comenting, without objection, that he was not
permttedto present all of the evidence of Conahan's guilt inthe
penal ty phase. The prosecutor further requestedthe jury to disregard
thelawrequiring the considerationof mtigatingcircunstances by
requesting thejury, without objection, todisregardthe mtigating
ci rcunst ances presented by the defense. Over defense counsel's
obj ection, the prosecutor was all owed to coment on t he absence of
mtigating circunstances whi ch were never suggest ed or proved by t he
def ense, inviolationof Conahan's right toindividualized sentencing.
The prosecutor m sstated the | aw, wi t hout obj ecti on, by argui ng t hat
certai n aggravating circumnstances require the i nposition of the death
penalty. Over defense counsel's objection, the prosecutor was al | oned
to argue that the | awbal ances nercy to t he def endant with justice for
the victim Wthout objection, the prosecutor concl uded hi s ar gunent
by asserting that justice and fai rness required the inposition of the
deat h penalty. These coments about justice for the victim and
justice and fairness requiring the death penalty m sstated the | aw.
Consi der ati on of both the remarks t o whi ch def ense counsel objected and
t he remarks t o whi ch def ense counsel failedto object, especially when
consideredwiththe court's errorsinadmttinginflammatory photos not
rel evant to any di sputed issue, as argued in |ssueV, establishes that

t he prosecutor's m sconduct was not harm ess. The deat h sent ence nust
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be vacat ed, and t he case nust be renanded f or a new penal ty proceedi ng
with a new jury.

| SSUEV The trial court violated Conahan's right toafair trial
by adm tting inflammatory phot os showi ng Mont gonery' s face covered with
flies at the crinme scene and showi ng t hat Mont gonery' s genitals had
been cut off after death. Neither the condition of the body at the
scene, nor the anmputation of the genital s was a di sputed fact in i ssue,
so t he phot os served no val i d purpose. This error, especially when
consi dered toget her with the prosecu-tor's i nproper remnarks i n openi ng
and cl osi ng argunent, as argued in IssuelV, was not harm ess. The
deat h sent ence nust be vacat ed, and t he case nust be remanded for a new

penalty proceeding with a new jury.
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ARGUMENT

| SSUE |
THE STATE' S EVI DENCE WAS LEGALLY
| NSUFFI CI ENT TO PROVE PREMEDI TATI ON.

The due process clauses of the United States and Florida
constitutions required the State to prove Dani el Conahan's guilt beyond
a reasonabl e doubt. See U.S. Const. anmends. Vand XIV; Art. I, §9,
Fl a. Const. "[T]he Due Process Cl ause protects the accused agai nst
convi ction except upon proof beyond a reasonabl e doubt of every fact
necessary to constitute thecrime with which heischarged.” Inre
W nship, 397 U. S. 358, 375 (1970). "The state bears the responsibility
of proving a defendant's guilt beyond and to the exclusion of a

reasonabl e doubt." Long v. State, 689 So. 2d 1055, 1057 (Fl a.

Inthis case, thetrial court erred by denyi ng def ense counsel 's
notion for judgment of acquittal on preneditated nmurder because t he
state's circunstantial evidence was | egal ly i nsufficient to establish
preneditation. [V34 1857-60, 1874] "Preneditationis the essenti al
el ement that distinguishes first-degree nurder fromsecond-degree

murder." Greenv. State, 715 So. 2d 940, 943 (Fl a. 1998); Cool en v.

1997) .

State, 696 So. 2d 738, 741 (Fla. 1997). Preneditation is defined as

nmore than a mereintent tokill; it isafully
f or med consci ous purposeto kill. This purpose
tokill may be forned a nonent before the act but

must exist for a sufficient length of tineto
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permt reflectionastothe nature of the act to
be coomtted and t he probabl e result of that act.

ld. (quoting Wlson v. State, 493 So. 2d 1019, 1021 (Fla. 1986));

accord Green, at 943-44; Norton v. State, 709 So. 2d 87, 92 (Fl a.

1997) .

Wi | e prenedi tati on may be proven by ci rcunst an-
tial evidence, the evidence relied upon by the
State nmust be inconsistent with every other
reasonabl e i nference. Hoefert v. State, 617 So.
2d 1046 (Fla. 1993). \here the

State's proof fails to exclude a reasonable
hypot hesi s t hat t he hom ci de occurred ot her than
by preneditated desi gn, averdict of first-degree
mur der cannot be sustained. Hall v. State, 403
So. 2d 1319 (Fla. 1981).

Cool en, at 741; accord G een, at 944; Norton, at 92; Kornondy v. St at e,

703 So. 2d 454, 459 (Fla. 1997); Kirkland v. State, 684 So. 2d 732, 734

(Fla. 1996).

Evi dence fromwhi ch prenedi tation nmay be i nferred
i ncl udes such matters as the nature of the weapon
used, the presence or absence of adequat e provo-
cation, previous difficulties between the par-
ties, the manner in which the hom ci de was com
m tted, and t he nature and manner of the wounds
inflicted.

Holton v. State, 573 So. 2d 284, 289 (Fla. 1990) (quotinglLarry v.

State, 104 So. 2d 352, 354 (Fla. 1958)); accord Green, at 944; Norton,
at 92; Kornondy, at 459.

I nthis case, the state's evidence establishedthat Harol d Li nde
nmet Conahan in a bar in Chicago. They had a gay rel ati onship and |ived

t oget her in Chicago from1988 t hrough 1992. [V28 1084-86] Conahan
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tol d Li nde about a sexual fantasy -- that he would "li ke to pick up a
boy hitchhi king, gointhe woods, tie himto a tree and fuck him"
[ V28 1086- 87]

On August 15, 1994, Stanl ey Burden net Dani el Conahan whil e
| eaving arestroomat Lions Park in Fort Myers. Later, Burden wal ked
to a street corner by a hanburger restaurant and encount er ed Conahan in
alight-col ored Pl ynout h or Dodge stati on wagon. [V29 1154-55, 1189-
96] Burden accepted Conahan's invitationtoget inthe car. Burden
al so accept ed Conahan' s of fer to pay hi m$100. 00 t o $150. 00 t o pose for
nude phot ographs. [V29 1155-57, 1195-96] Conahan drove past a
trucki ng conpany to arocky dirt road at the end of Edi son Street. He
st opped and of fered to pay $20. 00 for all owi ng hi mto performoral sex
on Burden. When Burden agreed, Conahan parked by a pil e of rubbi sh.
They got out in a secluded grassy area with nel al euca trees. [V29
1157-59, 1195, 1198-99] Conahan took out a duffl e bag contai ning a
tarp and canera. They went 15 to 30 feet into the woods. Conahan
spread the tarp on the ground and tol d Burden to renove his shirt and
"show a little bit of hip." Conahan took Pol aroi d photos while
directing Burden to pose. Burden took his pants down to his knees.
[V29 1160-61, 1199]

Conahan t ook out sone new cl ot hesl i ne-type rope, sai d he want ed
to t ake sone bondage photos, and directed Burdento stand by atree.

He used red-handled wire cutters to cut the rope. He draped pi eces of

47



rope around Burden. Conahan went behi nd Burden and "snapped” t he r ope,
causing it totighten around Burden sothat hewas tiedtothe tree.
[ V29 1162-64, 1181, 1213] Conahan perfornmed oral sex on Burden and
attenpted anal penetration. Burden resisted by shifting his body
agai nst the tree. [V29 1164-66] Conahan then put his foot agai nst the
back of the tree and snapped t he rope around Burden's neck. Conahan
hit the back of Burden's head, aski ng hi mwhy he woul dn't die. [V29
1166-67, 1181, 1214-15] Conahan tugged at the ropes for a half hour,
t hen gave up. He gat hered up everythi ng except thewi re cutters, which
Bur den pi cked up and used to cut hinmself | oose. Conahan asked if
Burden still wanted the $100. 00, thenleft. [V29 1168-69, 1213-16]
I n 1996, whil e R chard Montgonery was |iving wi th Robert Wi ttaker
about two and a half to three nont hs before his death, Dani el Conahan
came to Whittaker's trailer to see Montgonery, but he was not there.
[ V27 987-88, 992-93] On March 23, 1996, Mont gonmery tol d hi s not her
t hat he had a newfri end naned Conahan and t hat someone had of f er ed
Mont gonery $200.00 to pose for nude photographs. [V28 1106, 1109-10]
On Tuesday, April 16, 1996, Gary Maston saw Montgonery at
VWi ttaker's trailer between 1: 00 and 4: 00 p. m Mont gonery sai d he was
goi ng out to make sonme noney and woul d return i n about hal f an hour.
VWi ttaker asked if it was | egal. Montgonery responded that if it
wasn't | egal he would tell him thensmled. [V27 971-75, 977-78, 980]

Whi ttaker testifiedthat this incident occurred around 7:00to 8:00
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p. m Montgonery sai d he was goi nhg t o go nake sone noney, about $200,
and he woul d be back i n two hours. Whittaker askedif it was | egal .
Mont gonery sm | ed and sai d he woul d be safe. He never returned. [V27
988-90] Inastatenent tothe policeon April 18, 1996, Wi ttaker said
Mont gonmery |l eft at 6:30 p.m on April 16. [V27 1007] Around 4:30 p. m
or | ater on Tuesday, April 16, 1996, Jeff Wi senant was r et urni ng hone
fromwor k wi t h Ray when he saw Mont gonery wal ki ng t owar ds Cox Lunber at
the corner of Royal Road and Tayl or Road. Ray honked the horn.
Mont gonery wai ved his hand and kept wal king. [V27 954-55, 967-68]

At 6:07 p.m on April 16, 1996, Conahan purchased a package of
clothesline, Polaroidfilm apair of pliers, andautility knife at
the Wl - Mart store on U. S. H ghway 41. [V28 1017-25, 1040-44] At 6:12
p. m that eveni ng, Conahan wit hdrew $40. 00 fromt he ATMmachi ne at t he
Nati ons Bank on H ghway 41 near Wal - Mart. [V28 1046-50, 1057-66, 1069,
1082- 83]

On April 17, 1996, two Charl otte County engi neers di scovered a
human skul |, later identified as Kenneth Smth, in arenote woded area
used as a dunpi ng ground. They notifiedtwo sheriff's deputies. [V26
750-77, 794-97, 802, 832-33; V30 1358] O ficers who responded tothe
scene searched t he area and di scovered t he body of Ri chard Mont gonery
covered wi th a pi ece of di scarded carpet paddi ng. [V26 787-92, 797-99,
803- 04, 808-09, 847-53] Apolicedogtrainedto detect human scents

alertedto a 10 foot sabl e pal mtree whi ch appeared to be fl attened on
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one side. [V26 817-22] Dr. R H Imam, the District 22
Medi cal Exam ner, exam ned Mont gonery's body at t he scene and perf orned
t he autopsy. [V27 907-15] The body was nude. [V27 914] There were
two | igature marks on the neck, 1/4 inch grooves inthe skin caused by
rope. [V 921-24, 939] Henorrhage withinthe underlyingtissue showed
t hat these neck i njuries occurred before death. |nternal exam nation
of the lungs reveal ed addi ti onal evi dence of deat h by asphyxi ati on.
[ V27 937] Dr. Imam concluded t hat the cause of deat h was asphyxi ati on
secondary to strangul ation. [V27 939]

Addi tional injuriesincluded asmall scrapeontheleft side of
the face. [V27 919] There were two 1/4 inch grooves on the | ower
chest and si des, but not on t he back, whi ch coul d be consistent with
beingtiedto atree or post. [V27 923-25] These were antenortem
(before death) injuries. [V27 938-39] There were two grooves onthe
abdomen. [V27 925] There were crisscrossed skin abrasions onthe
| ower back, which Dr. I mam believedto be postnortem(after death)
injuries, but they coul d have been made at the ti me of death. [V27
926-27] These scrapes coul d have been caused by the body noving
agai nst atree or post. [V27 928] There were three scratches onthe
| ower chest. [V27 928-29] There were crisscross scratches on the
upper back and the | eft buttock. [V27 929-31] There were abrasi ons on
t he ri ght hand, and | i gature marks onthe wists and | ower | egs. [V27

933-34] The external genitalia had been cut off with a sharp knife
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after death. [V27 934-36, 938] The anus was dilated one inch nore
t han normal , whi ch was consi stent with a sexual assault. [V27 936]
However, Dr. Imam did not think there had been recent anal inter-
course. [V27 946-47] There was no recent physical traunmato the rectal
openi ng. [V27 944-45, 947] No spermwere foundintherectal area,
nor inthe nouth. [V27 945] Thereis sone dilation of the sphincter

i n any postnortemcase, and dil ati on coul d al so be caused by consti pa-
tion or the frequent insertion of objects. [V27 943-45]

On the afternoon of May 17, 1996, Charlotte County Sheriff's
Deputy Raynond W er posed as a honel ess vagrant hol ding a si gn that
sai d "di sabl ed vet" on the corner of Kings H ghway and U. S. 41 in Port
Charlotte. [V30 1302-05, 1330-34] Conahan drove upin agray station
wagon. Conahan handed Wer a dollar bill and asked if he was i nter-
estedinwrk. Wer repliedthat he had a bad back, but he woul d be
interested if it was not too hard. Conahan said he m ght see him
t onorrow and drove away. [V30 1305-07, 1335] The next afternoon, May
18, Wer was at the sane | ocationwaring atransmtter. Conahan drove
up i nthe same car and gave Wer adollar inchange. He askedif Wer
di d any nodeling and said it paid $150.00. The |ight changed, and
Conahan drove around t he bl ock. He saidit was "kinky" nude nodel i ng
wi th a progressi ve bondage scene. Conahan noticed a police car and
arranged to neet Wer around 3: 00 p. m the next day. [V30 1307-09,

1325-27, 1329, 1335-40]
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Around 3:30 p.m on May 23, 1996, Charlotte County Sheriff's
Deputy Scott Clenens went to Kiwanis Park to attenpt to contact
Conahan. He had an undercover transmtter. [V29 1260-62; V30 1284- 88]
As Cl enens | eft a bathroomin the park, Conahan approached hi mand
of fered C emens $7. 00 t o showhi mhi s penis, thenofferedtogoto an
ATM to get $20.00 if Clemens would allow himto suck his penis.
Cl emens acted rel uct ant and sai d he want ed t he noney up front. [V29
1263-64; V30 1291-96] They wal ked t o Conahan' s vehi cl e. Conahan gave
Cl emens hi s phone nunmber and asked hi mto call. [V29 1265; V30 1296]
At 2:00 p.m on May 24, 1996, Clenens returned to Kiwani s Park. [V29
1269- 70] Conahan asked Cl enens t o nodel for some nude photos at a
beach or in a hotel roomfor $150. 00. He woul d use a Pol aroi d caner a.
[ V29 1270; V30 1299-1300] Conahan al so of fered C enens $5. 00 t o show
hi mhis penis. Clenmens refused. They wal ked to his vehicle, and
Conahan repeated the $5.00 offer. [V29 1271-72]

Fl orida State Prison i nmat e John Newran, who was servi ng sent ences
f or mansl aughter and marijuana at thetine of trial, nmet Dani el Conahan
whil e sharingacell inthe Lee County Jail for seven or ei ght nont hs.
[ V28 1072-73] Newnman testifiedthat Conahan originally said he didnot
know Ri chard Mont gonery. Later, Conahan sai d he di d know Mont gonery,
t hat t hey went on a fewbeer runs. [V28 1073] He sai d he had beento

Mont gonmery' s house on several occasi ons and knewhi s sister. He said
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he and Montgonery went to the bank. He said, "Montgonmery was a
m st ake." [V28 1074]

Counsel for appell ant concedes that the state's evi dence was
consistent with a reasonabl e hypot hesi s of preneditated nurder
Conahan had tried but failedtokill Burdenin 1994, and he fol | owed
t he sane pattern of behavior i nsuccessfully killing Montgomery in
1996.

However, the evidence is also consistent with a reasonable
hypot hesis that the killing of Montgonmery was not preneditated:
Conahan' s fantasy i ncl uded bondage and sex, but not nurder. Conahan
was acting out his fantasy wi th Burden by | uri ng hi mto a renot e wooded
area with the prom se of noney for posing for nude bondage phot os,
tying himtoatree, having oral sex with him and attenpti ng anal sex.
Al t hough he pul | ed on t he ropes t o choke Burden for hal f an hour, hit
hi min the head, and asked hi mwhy he didn't die, Conahan was not
actually tryingto kill Burden. This behavior was sinply part of his
bondage and sex fantasy. U tinmately, Conahan al |l owed Burdento live
and to cut hinself free fromthe ropes; he even of fered to pay Burden
t he noney he had prom sed. Wen Conahan attenpted to act out the sane
fantasy in the sane way with Montgonery, Conahan inadvertently
strangl ed Montgonmery to death, then cut off his genitals as an
afterthought. Conahan later told Newman that "Montgonery was a

nm stake." The m stake was that Montgonery di ed.
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This caseis simlar toHoefert v. State, 617 So. 2d 1046 (Fl a.

1993). InHoefert, the state proved that Hunt acconpani ed Hoefert to
hi s apart nent and was found dead i n t he apart nent several days | ater.
Asphyxi ati on was t he cause of her death. Hoefert had strangl ed several
ot her wonen whi |l e ei ther rapi ng or assaulting them this testinmony
establ i shed that Hoefert's notive in Hunt's asphyxi ation was to obtain
sexual gratification by engagi ngin sex while choking her. Hoefert
attenpted to conceal hiscrine by failingtoreport Hunt's deathtothe
aut horities, digging aholeinhis yard where he planned to bury Hunt,
and fleeing to Texas. This Court concl uded that the circunstanti al
evi dence was consistent with an unlawful killing, but it was not
sufficient toprove preneditation. 1d., at 1049. This Court reversed
the conviction for first-degree nurder, vacated t he deat h sent ence,
found t he evi dence sufficient for second-degree nurder, and r enanded
for thetrial court toenter ajudgnment and sentence for second-degree
murder. 1d., at 1049-50.

Conahan's caseis alsosimlar toRandall v. State, 760 So. 2d 892

(Fla. 2000). Randall was convicted and sentenced to death for the
first-degree nmurders of Wendy Evans and Cynt hi a Pugh. Bot h Evans and
Pugh were prostitutes who were kil l ed by manual strangul ati on. At the
times of their deaths, Randall livedw th Terry Jo Howard, but Howard
was out of town visiting her nother. Both Howard and Randal | 's ex-wi fe

testifiedthat Randall derived sexual stimnulationfromchokingthem
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duri ng sexual activity and t hat Randal | had i njured t hemduringthe
choking. 1d., at 894-96. On appeal, Randal | argued that the state's
ci rcunstantial evi dence was consi stent with t he reasonabl e hypot hesi s
t hat Randal | began choki ng t he murder victins duri ng consensual sex, he
became enraged when t hey struggl ed nore than his ex-wife or girlfriend,
and he conti nued choki ng them Because t he ot her wonen he choked di d
not die, it was reasonable to infer that Randall intended for his
choki ng behavior to lead only to sexual gratification, not tothe
deat hs of hi s sexual partners. This Court agreed that the circunstan-
tial evidence did not support preneditated nurder to the exclusion of
a reasonabl e doubt. This Court reversed the first-degree nurder
convi ctions, vacated t he deat h sentences, and renanded for the entry of
second- degree nurder convictions and sentences. 1d., at 902.

As inHoefert and Randall, the state's circunstanti al evi dence
fail ed to exclude a reasonabl e hypot hesi s t hat t he strangul ati on deat h
of Ri chard Montgonery was not preneditated. The simlar fact evi dence
concer ni ng Conahan' s strangul ati on of Stanl ey Burden wi t hout killing
hi mreasonably denonstrates that Conahan's intent intying up his
sexual partners was to obtain sexual gratification by actingout his
bondage and sex fantasy, not to kill them Thus, Conahan's conviction
for prenmeditated nurder nust be reversed.

Althoughthetrial court, as finder of fact during the guilt phase

trial, alsofound Conahan gui |ty of ki dnappi ng, his first-degree rmurder
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convi ction and deat h sent ence cannot be sustai ned on a f el ony nur der
t heory under the unusual circunstances of this case. First, the
state's evidence was | egal ly i nsufficient to support the ki dnappi ng
conviction. See Issue ll, infra. Second, the grand jury indicted
Conahan for four distinct offenses: Count I, first-degree preneditated
murder; Count Il, first-degree fel ony nurder during the conm ssi on of
or attenpt to conmt ki dnapping; Count 111, kidnappingwithintent to
commt or facilitate the conm ssion of sexual battery; and Count IV,
sexual battery. [V1 1-2] The trial court granted a notion for
j udgment of acquittal as to Count 1V, sexual battery. [V34 1873-74]

The court found Conahan guilty of Count I, first-degree preneditated

mur der, and Count 111, ki dnappi ng, but the court made no fi ndi ng of
guilt or innocence on Count I, first-degree felony murder. [V35 2016]
The State nol prossed Count |1, first-degree felony nurder. [V18 3283]

Because first-degree fel ony nurder was charged i n a separ at e count of
the i ndi ctnent, the court nmade no finding of guilt or i nnocence on that
count, and the state chose to nol pros the first-degree fel ony nmurder
charge, that chargeis nolonger avail able as an alternativetofirst-
degree preneditated nurder.

Because t he evi dence was | egal l y i nsufficient for preneditation,
t he evidence was | egal | y i nsufficient for kidnappi ng, and t he char ge of
first-degree felony nurder was elim nated by the acti ons of the court

and state, this Court nust reverse Conahan's conviction for first-
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degree prenedi t at ed nurder under Count | of the indictment and remand
for entry of ajudgnment and sentence for second-degree nurder, as in

Hoef ert and Randall .

57



| SSUE ||
THE STATE' S EVI DENCE WAS LEGALLY
| NSUFFI Cl ENT TO PROVE KI DNAPPI NG BE-
CAUSE IT DID NOT PROVE THAT THE
CONFI NEMENT WAS AGAI NST MONTGOMVERY" S
W LL.
Due process of | awunder the United States and Fl ori da Constitu-

tions requires proof beyond a reasonabl e doubt of every fact necessary

toconstitutethecrinme charged. Seelnre Wnship, 397 U. S. 358, 375

(1970); Long v. State, 689 So. 2d 1055, 1057 (Fla. 1997); U.S. Const.

amends. V and XIV;, Art. I, 8 9, Fla. Const.
Count Il of the indictment charged Conahan with ki dnappi ng
Ri chard Montgonmery withintent tocommt or facilitate the conm ssion
of sexual battery. [V1 1-2] Section 787.01(1)(a), Florida Statutes
(1995), defines kidnapping:
The term "kidnappi ng" nmeans forcibly,
secretly, or by threat confining, abducting, or
i npri soni ng anot her person agai nst hisw !l and

wi t hout |awful authority, with intent to:
* * *

2. Commit or facilitate conm ssion of any
felony....

Inthis case, the state's evi dence of the ki dnappi ng of Mont gonery
was entirely circunstantial. Aspecial standard of reviewappliesto
det er mi ne whet her circunstanti al evidenceis sufficient to support a
conviction. "Were the only proof of guilt is circunstantial, no
matter howstrongly the evi dence may suggest guilt, a conviction cannot
be sust ai ned unl ess the evi dence i s i nconsi stent with any reasonabl e
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hypot hesi s of i nnocence." State v. Law, 559 So. 2d 187, 188 (Fl a.

1989); Jaramllo v. State, 417 So. 2d 257 (Fla. 1982).

The question of whether the evidence is inconsistent with a
reasonabl e hypot hesi s of i nnocenceis for thejury todetermne. Long,
at 1058; Law, at 188. However, that does not neanthat thetrial and
appel l ate courts have noroleindetermningthelegal sufficiency of
the circunstanti al evidence. "Anotion for judgnent of acquittal
shoul d be granted inacircunstanti al evidence caseif thestatefails
t o present evidence fromwhi ch the jury can excl ude every reasonabl e
hypot hesi s except that of guilt." Law, at 188. Thus, thetrial court
must "reviewthe evidence to detern ne the presence or absence of
conpetent evidence fromwhich the jury could infer guilt to the
excl usion of all other inferences.” Law, at 189. On appeal, the
jury's verdict nust bereversedif it is not supported by conpetent,
substanti al evidence. Long, at 1058.

I n Conahan' s case, the circunstanti al evi dence was sufficient to
prove t hat Mont gormery was confined, but it was not sufficient to prove
t hat t he confi nenment was agai nst Montgonmery's will. This Court has
rul ed that "the act of tying someone up constitutes 'confinenment’

wi t hi n t he meani ng of section 787.01." Berry v. State, 668 So. 2d 967,

969 (Fla. 1996). The testinmony of Dr. I manmi, the Medi cal Exani ner,
est abl i shed t hat Mont gonery had been ti ed up agai nst a tree or post

bef ore he died. There were two | i gature marks on t he neck, 1/ 4 inch
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grooves i nthe skin caused by rope. [V 921-24, 939] Henorrhage within
t he underlying ti ssue showed t hat t hese neck i njuries occurred before
death. [V27 937] There were two 1/4 i nch grooves on the | ower chest
and si des, but not on t he back, whi ch coul d be consi stent with being
tiedtoatree or post. [V27 923-25] These were antenortem(before
death) injuries. [V27 938-39] There were two grooves on t he abdonen.
[ V27 925] There were cri sscrossed skin abrasi ons onthe | ower back,
which Dr. I mam believed to be postnortem(after death) i njuries, but
t hey coul d have been nade at the ti ne of death. [V27 926-27] These
scrapes coul d have been caused by t he body novi ng agai nst atree or
post. [V27 928] There were three scratches onthe | ower chest. [V27
928-29] There were crisscross scratches on the upper back and the | eft
buttock. [V27 929-31] There were abrasions onthe right hand, and
ligature marks on the wists and | ower |egs. [V27 933-34]

The state's circunstantial evidence was consistent with a
reasonabl e hypot hesi s that Montgonery consented to being tied up
agai nst atree. Mntgonery's statenents to his not her and Robert
Whi tt aker i ndi cated that Montgonmery wi |l lingly acconpani ed Conahanto
pose for photos. On March 23, 1996, Montgonery tol d his nother, Mary
West, that he had a newfriend nanmed Conahan, who |i ved i n Punt a Gor da
| sl es, had been inthe Navy, was a nurse at a nedi cal center where Wst
had wor ked, and was much ol der t han Mont gonery. [V28 1106, 1109-10]

I n the sane conversati on, Montgonery sai d soneone had of fered him
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$200. 00 t o pose for nude pictures, but herefusedtotell her who. She
tol d hi mthat a person with a psychopat hi c personal ity woul d | ure out
soneone | i ke him whois trusting and nai ve, and sexual | y abuse and
kill him [V28 1110] West sai d her son did not believe her; he said
no one would kill him he would kill themfirst. [V28 1111]

On April 16, 1996, the day Mont gonery di sappeared after | eavi ng
Robert Whittaker's trailer, Montgonery told Wittaker he was goingto
go make sonme noney, about $200, and he woul d be back i n two hours.
VWi ttaker askedif it was | egal. Montgonery snil ed and sai d he woul d
be safe. [V27 988-90] According to Gary Maston, who was present
during this conversation, Montgonery tol d Wittaker he was goi ng out to
make some nmoney and woul d return i n about half an hour. Whittaker
askedif it was | egal. Montgomery responded that if it wasn't | egal he
would tell him then smled. [V27 971-75, 977-78, 980]

Mor eover, the state's evidence of theincident with Stanl ey Burden
showed t hat Burden wi | | i ngl y acconpani ed Conahan, al |l owed Conahanto
tiehimtoatree, and did not resist until Conahan attenpted anal
penetration. On August 15, 1994, Burden nmet Dani el Conahan whil e
| eaving arestroomat Lions Park in Fort Myers. Later, Burden wal ked
to a street corner and encount ered Conahan i n a stati on wagon. [V29
1154-55, 1189-96] Burden accepted Conahan's invitationto get inthe
car. Burden al so accepted Conahan's offer to pay him$100. 00 to

$150. 00 t o pose for nude phot ographs. [V29 1155-57, 1195-96] Conahan
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drove passed a trucking conpany to a rocky dirt road at the end of
Edi son Street. He stopped and offered to pay $20. 00 for all owi ng him
to performoral sex on Burden. When Burden agreed, Conahan par ked by
a pile of rubbish. They got out in a secluded grassy area with
nel al euca trees. [V29 1157-59, 1195, 1198-99] Conahan took out a
duffl e bag containing atarp and canera. They went 15to0 30 feet into
t he woods. Conahan spread the tarp on the ground and tol d Burdento
renove his shirt and "showalittle bit of hip." Conahan took Pol aroid
phot os whi |l e directing Burden to pose. Burden took his pants downto
hi s knees. [V29 1160-61, 1199] Conahan t ook out sone new cl ot hesl i ne-
type rope, said he wanted to t ake sone bondage phot os, and directed
Burden to stand by atree. He usedred-handled wre cutters to cut the
rope. He draped pi eces of rope around Burden. Conahan went behi nd
Bur den and "snapped” the rope, causingit totighten around Burden so
that he was tied to the tree. [V29 1162-64, 1181, 1213] Conahan
perfornmed oral sex on Burden and attenpt ed anal penetration. Burden
then resisted by shifting his body against the tree. [V29 1164-66]
Furthernore, the state proved t hat Conahan sought t he consent of
t wo under cover of ficers to pose for nude photos. Onthe afternoon of
May 17, 1996, Charlotte County Sheriff's Deputy Raynond W er posed as
a honel ess vagrant on t he corner of Kings H ghway and U. S. 41 in Port
Charlotte. [V30 1302-05, 1330-34] Conahan drove upin agray station

wagon. Conahan handed Wer a dollar bill and asked if he was i nter-
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estedinwrk. Wer repliedthat he had a bad back, but he woul d be
interested if it was not too hard. Conahan said he m ght see him
t onorrow and drove away. [V30 1305-07, 1335] The next afternoon, May
18, Wer was at the sane | ocation wearing atransmtter. Conahan drove
up inthe same car and gave Wer a dollar inchange. He askedif Wer
di d any nodel i ng and said it paid $150.00. The |light changed, and
Conahan drove around the bl ock. He saidit was "kinky" nude nodel i ng
wi th a progressive bondage scene. [V30 1307-09, 1325-27, 1329, 1335-
40]

Around 3:30 p.m on May 23, 1996, Charlotte County Sheriff's
Deputy Scott Clenens went to Kiwanis Park to attenpt to contact
Conahan. [V29 1260-62; V30 1284-88] As Clenens left the park
bat hroom Conahan approached hi mand began a conversati on. Conahan
of fered Cl emens $7. 00 t o show hi mhi s penis, then offeredto goto an
ATM to get $20.00 if Clenmens would allow himto suck his penis.
Cl enens acted rel uctant and sai d he wanted t he noney up front. [V29
1263-64; V30 1291-96] They wal ked t o Conahan' s vehi cl e. Conahan gave
Cl enens hi s phone nunber and asked hi mto call. [V29 1265; V30 1296]
At 2: 00 p.m on May 24, Clenens returned to Ki wani s Park. Conahan
wal ked up and sat besi de A enens. [V29 1269-70] Conahan asked d enens
to nodel for some nude photos at a beach or in a hotel roomfor
$150. 00. He woul d use a Pol aroi d canera. [V29 1270; V30 1299- 1300]

Conahan al so of fered Cl enmens $5. 00 to show hi mhi s penis. Cl enmens

63



refused. They wal ked to his vehicle, and Conahan repeat ed t he $5. 00
offer. [V29 1271-72]

Thus, the state's circunstanti al evidence showed t hat Conahan
engaged i n a pattern of approachi ng nen and attenptingto obtaintheir
consent to pose for nude bondage photos. Assum ng Conahan fol | owed
that pattern with Montgonery, it is very likely that Montgonery
consented to being tied to a tree for nude bondage photos.

Al t hough Burden testified that he began resisting Conahan's
attenpts at anal penetration by shifting his body agai nst thetree,
thereis nodirect evidence that Montgonmery nmade sim lar effortsto
resist. Dr. Imam found crisscross abrasi ons on Mont gonery' s back
whi ch coul d have been nmade at the ti me of death, but Dr. I mam believed
t hat theseinjuries occurred after death. [V27 926-31] Moreover, Dr.
| mam di d not thinkthere had been recent anal intercourse. [V27 946-
47] There was no recent physical traumato the rectal opening. [V27
944-45, 947] No spermwere found intherectal area, nor in the nouth.
[ V27 945] Thus, the circunstanti al evidence is consistent withthe
absence of any sexual battery or any effort to resist.

Because t he evi dence i s consi stent with a reasonabl e hypot hesi s
t hat Mont gonmery consented t o being confined by beingtiedtoatree, it
islegallyinsufficient toestablishthe "confining... against his
will" el ement of the ki dnappi ng charge. 1In his notionfor judgnent of

acqui ttal on the ki dnappi ng charge, def ense counsel argued, in part,
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that there was no evidence that Montgonery left the trailer park
"unconsensual |l y," an "unconsensual " sexual encounter had not been
est abl i shed, and Conahan never denonstrated the type of force and
vi ol ence necessary to ki dnapping in his encounters with the undercover
detectives. [V34 1851-53] The court deni ed the notion. [V34 1873-74]

If this Court were to find that defense counsel's notion for
j udgnent of acquittal was i nsufficient to preserve the issue of failure
to prove the confining against his will el ement of the ki dnappi ng
charge, this Court should find fundamental error occurred. This Court
has hel d that "a conviction inposed upon acrimnmetotally unsupported by

evi dence constitutes fundanental error." Troedel v. State, 462 So. 2d

392, 399 (Fla. 1984); Vance v. State, 472 So. 2d 734, 735 (Fl a. 1985);

accord Stantonv. State, 746 So. 2d 1229, 1230 (Fla. 3d DCA 1999); see

O Connor v. State, 590 So. 2d 1018, 1019 (Fl a. 5th DCA 1991) ("[T] he

| ack of any proof to support the charge constitutes fundanental
error."). "The courts of this state have consistently held that a
convictioninthe absence of a prinma faci e showi ng of the crime charged

i s fundanmental error that nmay be addressed by t he appel | ate court even

t hough not urged below.”" K AN v. State, 582 So. 2d 57, 59 (Fl a. 1st
DCA 1991). "[I]t is fundamental error to convict a defendant of a
cri me whose essential el enents are not prina faci e established by the

evi dence."” Johnsonv. State, 569 So. 2d 872, 874 (Fl a. 2d DCA 1990).

InGiffinv. State, 705 So. 2d 572, 574-75 (Fl a. 4th DCA 1998), the
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di strict court reversed the defendant's conviction for ki dnappi ng a
child by confining her in an unl ocked cl oset and an unl ocked room
during the course of a robbery, hol ding:

We find that appellant's conviction for
ki dnapping VictoriaLinnis fundanental | y errone-
ous because it is aconvictionfor acrinmethat
di d not take place. Aconvictionis fundanmen-
tally erroneous when the facts affirmatively
proven by the State sinply do not constitutethe
charged offense as a matter of |aw

Conahanis entitledtoraise fundanental error for thefirst tine
on appeal. See 8 924.051(3), Fla. Stat. (1997). This Court has
defi ned fundanental error as

"error which goes tothe foundati on of the case
or goes tothe nerits of the cause of action.”
Sanford v. Rubin, 237 So. 2d 134, 137 (Fla.
1970).... "[FJor anerror to be so fundanent al
that it can be raised for the first tinme on
appeal , the error nust be basic to the judicial
deci si on under revi ewand equi val ent to a deni al
of due process.” State v. Johnson, 616 So. 2d 1,
3 (Fla. 1993).

Hopkins v. State, 632 So. 2d 1372, 1374 (Fla. 1994). Failureto prove

an essential el ement of a charged of fense is certainly error which goes
to the foundati on of the case and the nerits of the cause of acti on.
Convi cting the accused i nthe absence of proof beyond a reasonabl e
doubt of every fact necessary to constitute the crime chargedis a

viol ation of hisright to due process of law. Seelnre Wnship, 397

U S. 358, 375 (1970). Therefore, failureto prove an essenti al el enent

of the of fense beyond a reasonabl e doubt nust be fundanmental error.
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O her than t he execution of aninnocent man, it is hard to concei ve of
an error nore fundanmental |y unjust than to convict and sentence t he
accused for an unproven crine.

Because the state's evidence i n Conahan's case failed to prove
beyond a r easonabl e doubt an essenti al el ement of ki dnappi ng, that the
confi nenment was agai nst Montgonery'swill, it was a viol ati on of due
process of I awunder the United States and Fl ori da Constitutions for
the trial judge to find himguilty of the kidnapping, and this
vi ol ati on of Conahan's essential constitutional rights was fundament al
error. The conviction and sentence for ki dnappi ng nust be vacat ed, and

Conahan must be discharged for that offense.
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| SSUE |11
THE TRI AL COURT ERRED BY | NSTRUCTI NG
THE JURY ON AND FI NDI NG AGGRAVATI NG
Cl RCUMSTANCES WHI CH WERE NOT PROVED
BEYOND A REASONABLE DOUBT.

The St at e has t he burden of provi ng aggravati ng ci rcunst ances

beyond a reasonabl e doubt. Robertsonv. State, 611 So. 2d 1228, 1232

(Fla. 1993). VWhen the State relies on circunstantial evidence to
support an aggravating factor, "the circunstanti al evi dence nust be

i nconsi stent wi th any reasonabl e hypot hesi s whi ch m ght negate t he

aggravating factor." Geralds v. State, 601 So. 2d 1157, 1163 (Fl a.

1992); accord Wods v. State, 733 So. 2d 980, 991 (Fla. 1999).

"Moreover, eventhetrial court may not draw' | ogical inferencesto
support a finding of aparticul ar aggravati ng circunstance when t he
State has not net its burden.” Robertson, at 1232. As a matter of
statelaw, it is error toinstruct the jury on aggravating factors

whi ch are not supported by the evidence. Padillav. State, 618 So. 2d

165, 170 (Fla. 1993); Witev. State, 616 So. 2d 21, 25 (Fla. 1993);

Archer v. State, 613 So. 2d 446, 448 (Fla. 1993).

I nthis case, the court overrul ed def ense counsel's objectionto
instructingthejury onthe cold, cal cul ated, and preneditated (CCP)
aggravati ng ci rcunst ance® on t he ground that it was not supported by t he

evi dence. [V38 2474-76; V39 2576] The court gave t he st andard CCP

6 § 921.141(5)(i), Fla. Stat. (1995).
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juryinstruction. [V39 2637-38] Defense counsel renewed hi s objection
at the conclusion of the court's instructions. [V39 2644] Defense
counsel did not object toinstructing the jury on the aggravating
ci rcunstance t hat t he nmurder was conm tted during the comm ssion of a
ki dnappi ng (felony murder).’

| n support of the death sentence, the court found t hree aggravat -
i ng circunstances: (1) the nurder was comm tted during the comm ssion
of a ki dnappi ng; (2) the nurder was col d, cal cul ated, and prenedit at ed;
and (3) the murder was hei nous, atrocious, or cruel (HAC).® [V18 3287-
89; V39 2688-92; A 1-3]

I n Jackson v. State, 648 So. 2d 85, 89 (Fla. 1994), this Court

rul ed,

inorder tofindthe CCP aggravati ng factor under
our case law, the jury nust determ ne that the

killing was the product of cool and cal mreflec-
ti on and not an act pronpted by enoti onal frenzy,
panic, or afit of rage (cold) ...; andthat the

def endant had a careful plan or prearranged
designtocommt nmurder before the fatal incident
(cal cul ated) ...; and that the def endant exhi b-
i ted hei ghtened preneditation (preneditated) ...;
and t hat t he def endant had no pretense of noral
or legal justification. [Citations omtted.]

Accord Whods, at 991.

As argued in Issue |, supra, the state's circunstanti al evi dence

intheguilt phase of trial was legally insufficient toestablishthat

7§ 921.141(5)(d), Fla. Stat. (1995).
8 § 921.141(5)(h), Fla. Stat. (1995).
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the killing of Montgomery was preneditated. The state offered no
addi ti onal evidence of preneditationinthe penalty phase of trial. In
t he absence of | egal |y sufficient evidence of preneditation, there can
be no hei ght ened preneditati on as required to support a finding of the
CCP aggravating factor. Therefore, the court erredininstructingthe
jury upon and finding the CCP aggravating factor.

Mor eover, although defense counsel failed to object to the
instruction on felony nurder, the state's evidenceinthe guilt phase
of trial was alsolegally insufficient tofindthat Conahan comm tted
a ki dnappi ng, as argued inlssuell, supra. Again, the state offered
no addi ti onal evi dence of ki dnappinginthe penalty phase of trial.
Thus, it was al so error for the court toinstruct the jury upon and
find the felony nmurder aggravating circunmstance. Wile the error
concerning the giving of the felony nurder jury instruction was not
properly preserved for appeal, this error shoul d be considered in
conjunctionw th the preserved error of instructingthejury onthe
unproven CCP aggravator and the court's errors in findingboththe
unproven CCP aggr avat or and t he unproven f el ony nmurder aggravator.?®
This Court has ruled that "it is appropriate to consi der both the

preserved and unpreserved errors i n determ ni ng whet her the preserved

9 Counsel for appellant i s unaware of any precedent of this Court
requiring preservation of the court's error in finding unproven
aggravating circunstances in the court's sentencing order.
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error was harm ess beyond a reasonabl e doubt."” Martinez v. State, 761
So. 2d 1074, 1082-83 (Fla. 2000).

Because two out of three of the aggravating circunstances
i nstruct ed upon and found by the court were not proved by t he state,
the court's errors cannot be deened harmess. InPadilla, at 170, upon
finding that thetrial court erred by instructingthe jury upon and
fi ndi ng the CCP aggravator, reduci ng t he nunber of valid aggravati ng
factors to two, with one mtigating factor, this court found it
necessary to remand t he case for a newsent enci ng proceedi ng before a
newjury. Simlarly, inArcher, at 448, this Court found that the
trial court erred by instructing the jury upon and finding the HAC
aggravat or, vacated the death sentence, and directedthetrial court to

enpanel a jury and conduct a new sent enci ng proceeding. InBonifay v.

State, 626 So. 2d 1310, 1313 (Fla. 1993), this Court found that there
was i nsuf ficient evidence of one out of four aggravators, HAC, vacated
t he deat h sentence, and remanded for a newsent enci ng proceedingw th
a newjury. In Conahan's case, the court instructed upon and found two
unproven aggravators, | eaving HACas the only val i d aggravator, the
prosecut or argued t he unproven aggravators tothe jury, [ V39 2584- 89,
2591-2603] and the trial court found four nonstatutory mtigating

factors,°[ V18 3289-90; V39 2693-95; A 3-4] so the deat h sent ence nust

10 (1) Conahan was a | ovi ng son who di spl ayed | oyalty, affection,
and serviceto his parents (sonme wei ght); (2) he worked to i nprove
hi nsel f by enrol lingin nursing school (sonme weight); (3) he had good,
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be vacat ed, and t hi s case nust be remanded f or a new penal ty proceedi ng

with a new jury.

hel pful rel ationships with his aunt Betty WI son and t he nenbers of the
Linde fam ly (some weight); (4) heis hardworking (little weight).
[ V18 3289-90; V39 2693-95; A 3-4]
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| SSUE |V

THE PROSECUTOR S | MPROPER REMARKS
DURI NG OPENI NG AND CLGOSI NG ARGUMENT
VI OLATED APPELLANT" S DUE PROCESS Rl GHT
TO A FAIR TRI AL.

In Stewart v. State, 51 So. 2d 494 (Fla. 1951), this Court

expl ai ned the special duty owed by a prosecutor in a crimnal trial:

Under our systemof jurisprudence, prosecuting
of ficers are clothed with quasi judicial powers
and it is consonant with the oath they take to
conduct afair andinpartial trial. Thetrial of
one charged with crinme is the last place to
par ade prej udi ci al enotions or exhibit punitive
or vindictive exhibitions of tenperanent.

ld., at 495; accord Gore v. State, 719 So. 2d 1197, 1202 (Fla. 1998).

In Bertolotti v. State, 476 So. 2d 130, 133 (Fla. 1985), this

Court condemed i nproper argunents by prosecutors, stating, "It ill
becones t hose who represent the state inthe application of its | awf ul

penalties tothensel ves i gnore the precepts of their professionand

their office.” InRuizv. State, 743 So. 2d 1, 4 (Fla. 1999), this

Court expl ai ned,

Acrimnal trial is aneutral arena wherein both
si des pl ace evidence for the jury's consi der -
ation; therol e of counsel inclosingargunent is
to assist thejuryinanalyzingthat evidence,
not to obscure the jury's view w th personal
opi nion, enotion, and nonrecord evi dence.

Further, in Gore v. State, 719 So. 2d at 1202, this Court

decl ar ed:
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V\hi | e prosecut ors shoul d be encouraged t o prose-
cute cases with earnestness and vigor, they
shoul d not be at Iiberty to strike "foul blows."
See Berger v. United States, 295 U. S. 78, 88, 55
S. . 629, 79 L. Ed. 1314 (1935). As the United
St at es Suprenme Court observed over sixty years
ago, "It is as much [the prosecutor’'s] duty to
refrain frominproper nethods calculated to
produce a wongful conviction as it is to use
every legitimte nmeans to bring about a just
one." |d.

I n the present case, the prosecutor nmade a nunber of i nproper
coments in both his opening statenment and his cl osi ng argunent.
Def ense counsel objectedto sone of the conments, but failedto object
to others. This Court has determned that "it is appropriate to
consi der both the preserved and unpreserved errors in determn ning
whet her t he preserved error was harmnm ess beyond a reasonabl e doubt . "

Martinez v. State, 761 So. 2d 1074, 1082-83 (Fla. 2000); see al so

Brooks v. State, 762 So. 2d 879, 899 (Fla. 2000); Ruiz, at 7; Core, at
1202.

Def ense counsel filedanotioninlimneto exclude evidence of
t he 1994 assault on Stanl ey Burden fromt he penal ty phase proceedi ng.
[ V14 2579-81] The court reserved ruling onthe notion, "requiringthe
State before it makes an of fer or asks a question that would elicit
Wl lianms Rul e testinony to approach t he bench wi t h def ense counsel and
| et us argue at that point the adm ssibility on[sic] of the proffered

WIllianms Rule evidence." [V36 2158-59]
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I n his openi ng statenment, wi thout obtainingthe court's perm s-
sion, the prosecutor begantotell the jury about the Burden assault.
Def ense counsel objected that the adm ssibility of the evidence
concer ni ng Burden was subj ect to the court's pendi ng deci sion onthe
defense notioninlimnetoexcludeit. The prosecutor argued that the
evi dence was rel evant to the col d, cal cul ated, and preneditated (CCP)
aggravati ng circunstance. The court overrul ed t he objection, while
reservingruling onthe adm ssibility of the evidence. [V37 2304-06]
The prosecutor proceededtotell thejury that Conahan attenptedto
kill Burdenin 1994 by tying hi mto atree and strangling him [V37
2306-07]

The state call ed Fort Myers Police Detective Pedro Sotototestify
about the injuries suffered by Burden. Defense counsel objectedthat
this testinony was not rel evant to any aggravati ng circunstance. The
court sustai ned the objectiononthe groundthat therel evance of the
evi dence was out wei ghed by its prejudicial effects. The state inquired
whet her this ruling woul d al so apply to testinony by t he nurse who
exam ned Burden and Conahan's trial testinony admtting a sexual
encounter with Burden. The court again ruled that the prejudice
out wei ghed the probative value. [V37 2347-51]

The first inmpropriety in this sequence of events was the
prosecutor's failurein his opening statenent torespect the court's

pretrial ruling requiring hi mto approach the bench to argue the
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adm ssibility of the Burden evi dence before "maki ng an offer" or aski ng
a question about the evidence. In Gore, the trial court nade a
pretrial ruling excluding state evidence concerni ng Gore's ki dnappi ng
and abandonnent of the two year ol d son of a victimof a coll ateral
crime. Nonethel ess, the prosecutor cross-exam ned Gore about this
i ncident without first obtainingthe court's permssion, and the court
overrul ed def ense counsel ' s obj ection. Gore, at 1198-99. This Court
expressedits concern"withthe State's bl atant di sregard of thetri al
court's specificpretrial ruling.” Id., at 1199. This Court ruled
t hat "t he proper net hod of proceedi ng woul d have beento first inquire
of thetrial court whether it would nodify its earlier ruling, thus
gi vi ng def ense counsel an opportunity torespond fully.” Simlarly,
t he prosecutor inthe present case shoul d have asked the trial court to
rul e on whet her he coul d comment on t he Burden evi dence and gi ven
def ense counsel the opportunity to respond before he began di scussi ng
it in his opening statenent.

Mor eover, the trial court erred by overruling defense counsel's
objectiontothe prosecutor inform ng the jury of the Burden evi dence
i n openi ng statenent sincethe court had not yet rul ed on the adm ssi -
bility of that evidence. Because the court | ater excl uded t he evi dence
of the Burden i ncident fromthe penalty phasetrial, the prosecutor
shoul d not have been permittedtotell the jury about theincident in

openi ng statenent. The prosecutor's renarks about t he Burden i nci dent
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wer e comment s on facts never placed in evidence beforethejury. Itis
| egal ly i nproper to argue facts not in evidence. Ruiz, at 4; Knight v.

State, 672 So. 2d 590, 591 (Fla. 4th DCA 1996); Pacificov. State, 642

So. 2d 1178, 1184 (Fla. 1st DCA 1994). No lawyer is permttedto
"allude to any matter ... that will not be supported by adni ssi bl e
evi dence, [or] assert personal know edge of facts inissue except when
testifyingasawitness...." Fla. Bar Rule 4-3.4(e). "The lawhas
| ong recogni zed that ' counsel is not under oath to speak the truth

Eure v. State, 764 So. 2d 798, 799-800 (Fla. 2d DCA 2000)

(guoting Tyson v. State, 87 Fla. 392, 394, 100 So. 254, 255 (1924)).
The prosecutor's act of telling the jury about inadm ssible

col l ateral crine evidence i n openi ng statenent was extrenely prejudi-

cial to Conahan. "The i nproper adm ssion of collateral crines evidence

is'presuned harnful' because the jury m ght consi der the bad character

t hus denonstrat ed as evi dence of guilt of the crime charged.” Gore, at

1199; Czubak v. State, 570 So. 2d 925, 928 (Fla. 1990). The court's

reason for excl udi ng t he Burden evi dence fromthe jury's consi deration

was that its prejudicial nature outwei ghedits probative value. See

Sexton v. State, 697 So. 2d 833, 837 (Fla. 1997); 8 90.403, Fla. Stat.
(1999).

During his closing argunent, the prosecut or made t he f ol | owi ng
remar ks:

And renmenber fromthe very begi nni ng, the
State told you, | toldyou, that it was not our
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intention to produce all the evidence that we
have and, in fact, we are prohi bited by | aw at
this point in presenting all of the evidence
being [sic] onthe matter of guilt of the Defen-
dant .

[ V39 2580] Defense counsel did not object. [V39 2580] The prosecutor
further coment ed:
Now, the Court toldyouright at the begin-
ni ng t hat t he Def endant had been, in fact, con-
vi ct ed of First-degree Murder and Ki dnappi ng.
But it may be difficult since you' re not permt-
ted to see all of the evidence and seetheentire
pi cture to under st and howt he ki dnappi ng bears on
this particular murder.
[ V39 2586] Defense counsel did not object. [V39 2586]
"An argument suggestingtothejury that thereis evidence harnful
tothe accused that the jury didnot hear is highly inproper." Fordyv.
State, 702 So. 2d 279, 281 (Fla. 4th DCA 1997). A prosecutor "nmay not

suggest that evidence which was not presented at trial provides

addi ti onal grounds for finding defendant guilty." Ruiz, at 4 ( guoting

United States v. Garza, 608 F.2d 659, 662 (5th Cir. 1979)).

The prosecutor was al luding tothe fact that the jury heard only
t he penalty phase of the trial and not the guilt phase, and the
prosecut or did not present all the evidence fromthe guilt phase during
t he penal ty phase. However, the only guilt phase evidence t he court
expressly rul ed inadm ssibleinthe penalty phase was the col | at eral
crime evidence, whi ch was excl uded because t he prejudi ci al effects of

t he evidence outwei ghed its probative val ue.
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The renmar ks wer e m sl eadi ng because section 921.141(1), Florida
Statutes (1995), permtted the presentation of evidence "as to any
matter that the court deens rel evant to the nature of the crine and the
character of the defendant and shall include matters relatingto any of

t he aggravating or mtigatingcircunstances.... I n t he anal ogous
situation of aresentencing proceedi ng where the jury did not hear the
gui It phase evidence, thetrial court has discretiontoallowthe jury

t o hear probative evidence that will aidthe jury in understandingthe

facts of the case. Wke v. State, 698 So. 817, 821 (Fla. 1997);

Bonifay v. State, 680 So. 2d 413, 419 (Fla. 1996). The test for the
adm ssi bility of such evidenceisrelevancy tothe nature of the crine.
Wke, at 817. Thus, the prosecutor was legally entitled to present any
evi dence about the nature of the crinme whichthe court found rel evant.
It was therefore highly inproper for the prosecutor totell thejury
t hat he was not permitted to present all his evidence of Conahan's
guilt because the remark m sl ed the jury about both the |l awand the
evi dence.

The Cat h of Adm ssiontothe Florida Bar states,
inpart, that an attorney "will enploy for the
pur pose of mai ntai ni ng the causes confi ded to ne
such neans only as are consi stent with truth and
honor, and wi I | never seek to m sl ead t he Judge
or jury by any artifice or fal se statenment of
fact or law." Rules of the Supreme Court, 145
Fla. 763, 797 (Fla. 1941). Under these stan-
dards, the conduct of the prosecutor here was
clearly inmproper.
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Qaigv. State, 685 So. 2d 1224, 1229 (Fla. 1996). It is inproper for
t he prosecutor tomsstatethelawin his argunent tothe jury. Rhodes

v. State, 547 So. 2d 1201, 1206 (Fla. 1989); Garron v. State, 528 So.

2d 353, 359 n. 7 (Fla. 1988) "Alawer shall not know ngly: (1) nmake
a fal se statenent of material fact or lawtoatribunal ...." Fla. Bar
Rule 4-3.3(a)(1).
The prosecutor further argued:
Thi s wei ghi ng process t hat we have at thi s phase
of thetrial is weighingthe aggravating factors
agai nst mtigating circunstances, sol'mgoingto
first talk briefly about the mtigatingcircum
st ances.
The reason | ' mgoing to do that i s because
| " mgoing to encourage you to disregard t hose
right upfront. |'mgoingto ask youto disre-
gard the mtigation that you heard.
[ V39 2580-81] Defense counsel did not object. [V39 2581]
By asking the jury to di sregard Conahan' s evi dence of mtigating
ci rcunst ances, the prosecutor was asking the jury to disregardthe | aw
The Ei ght h Amendnment requires i ndividualized consideration of the

character and record of t he def endant and any circunst ances of the

of fense whi ch may provi de a basis for a sentence | ess than deat h.

Summer v. Shuman, 483 U. S. 66, 72-76 (1987); Wodson v. North Caroli na,
428 U. S. 280, 304 (1976). Thus, the Suprene Court has held that "in
capital cases, the sentencer may not refuse to consi der or be precl uded

fromconsi dering any rel evant mtigating evidence." Hitchcock v.

Dugger, 481 U. S. 393, 394 (1987); Eddi ngs v. kIl ahoma, 455 U. S. 104,
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113-14 (1982). This requirenment is not satisfiedsolely by allow ng
t he presentation of mtigating evidence. The sentencer isrequiredto
"listen" tothe evidence andto giveit some weight i ndeterm ningthe
appropriate sentence. Eddings, 455 U. S. at 113-14 & n. 10.

It is highly i mproper for the prosecutor to urge the jury to
disregardthelaw. "First and forenost, we are particul arly concer ned
that the prosecutor invitedthejurytodisregardthelaw ... This type
of 'ignore the | aw argunent has absolutely no place in a trial,

especi al |l y when asserted by the State.” Urbinv. State, 714 So. 2d

411, 420 (Fla. 1998).
The prosecutor further argued:

Clearly, early in his life, he [ Conahan] was

capabl e of and di d do sone good and comrendabl e

t hi ngs.

And yet, he nmakes this choice to do evil

later in his |life so hard to understand. He

wasn't abused. He wasn't m streated. There was

no evi dence of nental difficulties or substance

abuse or drug abuse. No financial--
[ V39 2581] Defense counsel objected that it was i nproper for the
prosecutor toargue mtigating factors that have not been proven. The
court overrul ed the objectiononthe ground that the prosecutor "gets
to argue all the evidence." [V39 2582] The court erredinoverruling
t he obj ecti on because t he Ei ght h Amendnent requires individualized
consi deration of the character and record of the def endant and any
ci rcunst ances of the of fense whi ch may provi de a basi s for a sentence

| ess than death, Summer, at 72-76; Wbodson, at 304), and t he consi der -
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ation of all relevant mtigating circunstances proposed by t he def ense.
Hi t chcock, at 394; Eddi ngs, at 113-14. Mtigating circunstances not
pr oposed by t he def ense and not supported by the evidence areirrel e-
vant to the determ nation of the sentence.
The prosecutor stated:

The | aws of the State of Florida provide that

when certai n aggravating ci rcunst ances char ac-

terize aparticular nurder and peopl e are to be

fairly and justly held accountable to their
actions, only the highest formof puni shnent, the

death penalty, will truly produce a sense of
justice when t hese aggravati ng ci rcunst ances are
present.

[ V39 2585] Defense counsel did not object. [V39 2585]

Thi s argunent was an i nproper m sstatenent of the | awbecause "a
jury is neither conpelled nor required to recommend death where
aggravating factors outweigh mtigating factors." Brooks, at 902

(quoting Henyard v. State, 689 So. 2d 239, 249-50 (Fla. 1996)). The

remark inthis caseis even nore egregi ous than the remark i nBrooks
because t he prosecut or asserted that t he presence of certai n aggravat -
i ng circunstances requires the death penalty wi thout regardtothe
| egal | y mandat ed wei ghi ng of aggravating and mtigating circunst ances.
The prosecutor further stated:

Mer cy for a Def endant neans nothingif we do not

al so honor justice for thevictim The statutory

scheme in Floridaattenpts to stri ke a bal ance

bet ween the equally inmportant values in our

soci ety of mercy to a defendant and justiceto a

victim

It attenpts--
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[ V39 2603] Defense counsel objectedthat "justicetoavictint is not
containedinthe statutes or jury instructions andthat it i s inproper
to appeal to the synpathies of thejurorsandto attenpt toinflanethe
jury. The court overrul ed the objectiononthe groundthat it was fair
argument. The court deni ed def ense counsel's notion for mstrial and
request for acurative instruction. [V39 2604-05] The prosecutor
repeated the objected to remarks. [V39 2605]
The prosecutor concluded his argunment by stating:

The scal es of justiceinthis country are kept in

bal ance by t he wei ght of fairness. By the wei ght

of fairness. And fairness and justiceinthis

case requi res the hi ghest penalty that the |l aw

woul d al | ow.
[ V39 2606] Defense counsel did not object. [V39 2606]

The prosecutor's argunent that justice for the victi mand fairness
requi re the deat h penalty was an i nproper m sstatenment of thelaw. As
not ed above, the jury is not requiredtorecomend death even when t he
aggravati ng circunst ances outwei gh the mtigating. Brooks, at 902.
The prosecutor's argunent was equi val ent to arguing that the jury has
a duty to recommend deat h, an argunent thi s Court has condemmed as a

nm sst at ement of the |l awand "egregiously inproper.” [d., at 903-904;

see Gore, at 6-7; Urbin, at 421.

I n Rui z, this Court considered the prosecutor's i nproper conments
during the guilt and penal ty phases of thetrial -- boththeremarks to

whi ch def ense counsel objected and t he renmarks t o whi ch def ense counsel
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failedto object -- together withthetrial court's error inadmtting
an i nfl ammat ory photo i n the penalty phase and t he i nproper adm ssi on
of irrelevant testinony about aguntofindthat "theintegrity of the
judi ci al process has been conprom sed and t he resul ti ng convi cti ons and
sentences irreparably tainted.” Ruiz, at 7-8. This Court concl uded
t hat t he conduct of the prosecutors was "bot h egregi ous and i nexcus-

abl e,"” and "conprom sed the integrity of the proceeding."” 1d., at 9-
10. This Court reversed Ruiz's nurder convictions, vacated his
sentences, and remanded for a newtrial. 1d. , at 10.
Simlarly, in Conahan's case, this Court shoul d consi der the
prosecutor's i nproper comrents in opening statenment and cl osi ng
argunment -- both the remarks to whi ch def ense counsel objected and t he
remar ks t o whi ch def ense counsel failedto object -- together withthe
trial court's abuse of discretioninadmtting anunber of inflanmmatory
phot os of Montgomery' s i njuries which were not rel evant to any materi al
di sputed i ssue inthe penalty phase of histrial, as arguedin IssueV,
infra, todetermnethat theintegrity of Conahan's penalty phase tri al
was conprom sed and the resul ti ng death sentence was irreparably

tainted. This Court nust vacate t he death sent ence and renmand for a

new penalty proceedi ng before a new jury.
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| SSUE V
THE TRI AL COURT ERRED BY ADM TTI NG
| NFLAMVATORY PHOT OGRAPHS WHI CH V\ERE
NOT RELEVANT TO ANY CONTESTED | SSUE.

During the penalty phase, defense counsel objected to the
rel evancy of crine scene photos, state's exhibits 10, 11, and 12, whi ch
showed bot h t he r ope burns on Mont gonery' s neck and t hat Mont gonery' s
face was coveredwith flies, arguing that there were aut opsy photos to
showt he neck i njuries and that the depiction of theflies onthe face
was di sturbi ng and not rel evant. Defense counsel objectedto state's
exhi bits 8 and 9, phot os showi ng t hat Mont gonery' s geni tal i a had been
renmoved, arguing that theinjuries were post nortemand t hat t he phot os
were grossly inflammatory and not rel evant to either the hei nous,
atroci ous, or cruel (HAC) aggravator, nor tothe cold, cal cul ated, and
prenmedi t ated (CCP) aggravator. [V38 2375-76] The prosecutor argued
that the jury was entitledto see the condition of the body whenit was
found i n t he woods and t hat t he renoval of the genital s was rel evant to
CCP t o show Conahan' s pl anni ng by show ng t he reason he purchased t he
knife. [V38 2376-80] The court overrul ed t he objections and adm tted
t he photos. [V38 2380] The photos were publishedtothejury [V38
2385-86] duringthe testinmony of Detective M chael Gandy descri bi ngthe
wooded cri ne scene and t he di scovery of Montgonery's body. [V38 2381-

86]
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Dr. Huser, the Medi cal Exam ner who testifiedinthe penalty phase
after reviewing Dr. I mam 's autopsy findi ngs, photographs, nedi cal
examner's sumary, death certificate, body di agram toxi col ogy report,
depositions, and trial testinony, [V38 2388-95, 2420-21] did not refer
to state's exhibits 8 through 12 duri ng her testinony. [V38 2388-41]
| nstead, she relied upon other photos of Montgonery's injuries.
State's exhibit 27 showed the | eft si de of his upper thigh and hi p.
The court overrul ed def ense counsel ' s obj ection that 27 was i nf| ammat o-
ry because it appearedto depict the anputation of the genitals. Dr.
Huser said it showed sone scrapes and scratches onthe | ateral buttocks
and some dried fluid. [V38 2404-06] Defense counsel objectedthat
state's exhibit 32, which showed Montgonery's anus and that the
geni tal s had been cut of f, was i nfl ammat ory and woul d al l owthe jury to
specul at e about t he sexual battery for whi ch Conahan had been acquit -
ted. He objected that state's exhibit 31, which showed that the
geni tal s had been cut of f, was extrenely di sturbing and i nfl ammatory.
[ V38 2408- 09] The prosecut or argued t hat t he phot os were rel evant to
CCP because t he doctor woul d testify that the cutti ng was done wi th an
extrenmely sharpinstrument with a preci seincision and no hacking or
tearing. [V38 2409-10] The court overruled the objections and
adm tted the photos. [V38 2410-12]

The test for the adm ssibility of a photo of the nurder victimis

rel evancy, not necessity. Ruizv. State, 743 So. 2d 1, 8 (Fla. 1999).
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The determ nati on of the adm ssibility of such photosiswithinthe
sound di scretion of thetrial court and wi |l not be di sturbed on appeal
i nthe absence of abuse. 1d. InRuiz, this Court found error inthe
penal ty phase adm ssion of a two by three feet bl ow-up of a photo
showi ng t he bl oody and di sfi gured head and upper torso of the victim
Because t he prosecutor provi ded no rel evant basis for submttingthe
bl ow-up i nthe penalty phase, this Court concluded that it was of fered
simply to inflame the jury. 1d.

In Alneidav. State, 748 So. 2d 922, 929-30 (Fla. 1999), the state

i ntroduced an aut opsy phot o of the victi mthat depicted the gutted body
cavity, which the nedi cal exanm ner testifiedwas relevant to showthe
trajectory of the bullet and nature of theinjuries. This Court found
t hat neither of those points was in di spute, and the adm ssi on of the
phot o was gratuitous. This Court rul ed, "To be rel evant, a photo of a

deceased victi mnust be probative of anissuethat is indispute.”

Id., at 929. Inafootnote, this Court quotedMCorn ck on Evi dence

773 (John Wlliam Strong ed., 4th ed. 1992):

There are two conponents to rel evant evi dence:
mat erial ity and probative value. Materiality
| ooks totherel ati on between the propositions
for which the evidenceis offered and t he i ssues
inthecase. If theevidenceis offeredto help
prove a proposition which is not a matter in
i ssue, the evidenceis immterial. (Footnote
omtted.)

Al nei da, at 929 n. 17. However, this Court found that the error in
admtting the photo was harmess. [d., at 930.
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Simlarly, inCopertinov. State, 726 So. 2d 330, 334 (Fla. 4th
DCA 1999), a mansl aught er by cul pabl e negl i gence case i n which five
peopl e were killedinacar crash, the Fourth District found that the
adm ssi on of the autopsy photos of the victins, which gruesonely
depicted the extent of their injuries, wereirrelevant to any i ssuein
t he case. The court found that adm ssi on of the photos was i nproper
because it "served no purpose other than to hi ghlight the horror of
their injuries and deaths.” 1d. However, the court foundthat the
error was harm ess. 1d.

I n Conahan's case, the trial court abused its discretion by
adm tting the crine scene photos of Montgonery's face and neck and t he
phot os showi ng t hat his genital s had been renoved because t hey wer e not
rel evant to any materi al di sputedissue inthe penalty phase. The
def ense di d not di spute that the body was found i n a wooded ar ea, t hat
there were flies on Montgonery's face when t he body was f ound, t hat
strangul ati on was t he cause of death, nor that Montgonery's genitals
had been renoved. The defense di d di spute the prosecutor's clai mthat
t he CCP aggr avat or applied under the facts of this case, but that was
a di sput e about the significance of theinjuriestothe body, not the
nature of the injuries. The photos showed only the nature of the
i njuries, not whet her Conahan had a col d, cal culated plantoinflict

the injuries. Adm ssion of the photos was i nproper because t hey served
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no purpose other thanto inflane thejury by highlightingthe horror of
Mont gonery's injuries and deat h.

In Ruiz, this Court considered the trial court's error in
adm tting aninflammtory photointhe penalty phase alongw ththe
prosecutor's i nmproper conments during boththe guilt and penal ty phases
of thetrial and the i nproper adm ssion of irrel evant testinony about
aguntofindthat "theintegrity of the judicial process has been
conprom sed and t he resul ting convi ctions and sentences irreparably
tainted." Ruiz, at 7-8. This Court concl uded t hat t he conduct of the
pr osecut ors was "bot h egregi ous and i nexcusabl e, " and "conprom sed t he
integrity of the proceeding.” 1d., at 9-10. This Court reversed
Rui z' s convictions, vacated his sentences, and remanded for a new
trial. 1d. , at 10.

Simlarly, in Conahan's case, this Court shoul d consider the trial
court's abuse of discretioninadmtting a nunber of inflamuatory
phot os of Montgonery' s injuries whichwere not relevant to any materi al
di sputed i ssue inthe penalty phase of his trial together with the
prosecutor's inproper remarks i n hi s penalty phase openi ng st at enent
and cl osi ng argunment, as set forthinlssuelV, supra, to determ ne
that theintegrity of Conahan's penalty phase trial was conprom sed and
the resulting death sentence was irreparably tainted. This Court mnust
vacate the death sentence and remand for a new penalty proceedi ng

before a new jury.
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CONCLUSI ON

Appel | ant respectful |l y requests this Honorabl e Court to grant the
followngrelief: Issuel, reverse the judgnent and death sentence for
preneditated first-degree nmurder and remand for entry of ajudgnent and
sent ence for second-degree nurder; Issuell, reverse the judgnent and
sentence for ki dnapping and remand with i nstructions to di scharge
appel  ant for that offense; Issues I, IV, and V, vacate t he death

sentence and remand for a new penalty proceeding with a new jury.
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