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PREFACE
The term ACounty( refers to Respondent/Appellant Miami-Dade County f/k/a

Dade County.

The term AProperty Ownersi refers to the Petitioners/Appellees, City National
Bank of Florida, as Trustee, and the beneficiaries of the Trust, Dr. Lloyd Moriber
and Mrs. Joan Webb.

The term ASubject Property@ refers to the property subject to the
condemnation herein, approximately a ten (10) acres tract at the southwest corner of
N.W. 27th Avenue and N.W. 207th Street, near Pro Player Stadium, f/k/a Joe
Robbie Stadium.

The transcript from the July 7, 1999 hearing on the Defendants Motion to
Tax Attorneys Fees, Costs, and Experts Fees (Volume V, Record on Appeal), will be
cited to as AT@ with pagination.

The Record below will be referred to by AR@ with pagination.
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STATEMENT OF THE CASE AND FACTS

Most of the facts are set forth in the opinion of this Court in City

National Bank of Florida v. Dade County, 715 So. 2d 350, 351-352 (Fla. 3d

DCA 1998), rev. den., 727 So. 2d 904 (Fla. 1998) (copy of opinion attached

as Appendix 1) and are repeated herein:

In 1987, the owner prepared a conceptual site
plan which called for a hotel, a retail strip shopping
center, and four outparcels along 27th Avenue. The
outparcels were designed for such uses as a
convenience store, fast food restaurant, and a small
commercial building.

The County rezoned the property consistent
with the conceptual site plan. The southern 3.3 acres
were zoned for hotel use and the northern 6.5 acres
were zoned for commercial development. However,
the owner desired to retain maximum flexibility in
developing the property, and did not request approval
of the site plan. Consequently, there was no
approved site plan for the property.

' Although the owner contends otherwise, it is
abundantly clear that the body with the power to
approve the site plan, the county commission, never
did so. The county commission resolution rezoned
the property but did not approve the site plan.

After rezoning, economic conditions were not
suitable for immediate development of the property.
Eventually the owner decided to try to sell the entire
ten-acre tract for sale in bulk, leaving the question of




development for a successor owner. In the
meantime, the land remains entirely undeveloped
and is used as overflow parking for Pro Player
Stadium.

In 1992, the County decided to improve the
intersection of Northwest 27th Avenue and
Northwest 207th Street. In order to accomplish
the improvement, the County condemned a
triangular segment of land located at the northeast
corner of the owner:s property. If the property is
visualized as a page of a book, Dade County
clipped off a segment of the upper right-hand
corner. This was about two percent of the total

acreage.

As part of its damage claim, the owner sought
severance damages. The owner theorized that, had
there been no condemnation order, development of
the tract would have proceeded in accordance with
the conceptual site plan. Under that plan, there
were 610 feet of commercial frontage on Northwest
27th Avenue. Under the conceptual site plan, the
610 feet on 27th Avenue were divided into four
approximately 150-foot outparcels. The site plan
suggested a convenience store, commercial building,
fast food restaurant, and conventional restaurant as
likely uses for the four outparcels.

After the taking, the commercial frontage on
27th Avenue was reduced by 116 feet, leaving
494 feet available for development. The expanded
roadway ran diagonally across the northeast corner
of the property, eliminating much of the proposed
150-foot outparcel which the conceptual plan had
placed at the northeast corner of the property.

The owner arqued that after the taking,
development could no longer proceed in
accordance with the conceptual site plan. This




meant that the owner would either have to create
three oversize outparcels, or else four undersize
outparcels, on 27th Avenue. Because the
conceptual site plan could not be implemented as
drawn, the owner contended that it was entitled to
severance damages.

* * *

Furthermore, even if the owner had sought
approval for this particular site plan, it is also
speculative whether the County ever would have
agreed to it in its proposed form. In this particular
case, Northwest 207th Street was misaligned where
it crossed Northwest 27th Avenue. This created an
awkward traffic flow and a traffic signal problem.
Given the increased traffic which would result from
development, the County may well have required
road access to be reqularized before development
could proceed. Whether for that or other reasons,
there can be no assurance that the conceptual site
plan ever would have been approved in its original
form. In short, the owner:s intentions and the
County=s possible actions both fall into the realm
of speculation, and the conceptual site plan was
properly excluded from evidence.

There was not only one conceptual site plan; rather, there were

multiple conceptual drawings/site plans. During 1985-1987, architect

Avelino Leonicio produced numerous conceptual drawings/site plans for the

subject property, including conceptual plans that did not contemplate any

subdivision at all of the subject property. R.354-358:; Appendix 2.

Eventually, the conceptual plans contemplated a AProposed Parcel

Subdivision Planf of the subject property: however, this subdivision plan

was never platted, officially subdivided or recorded in accordance with law.




Chapter 28, Subdivision Code, Code of Metropolitan Dade County.

R.357: Appendix 3 and Hagan Deposition at 27. Several different

conceptual drawings/site plans were prepared depicting this fictitious

subdivision. R./361-364: Appendix 4. The resulting Asite plan@ (R.375;

Appendix 5) did not comply with Section 33-251.5, Plan Review Standards,

Code of Metropolitan Dade County; therefore, it was not reviewable by the

County:s building and zoning department. R.688.

The Property Owners and their attorney, Tom Bolf, chose to seek

severance damages from the County by superimposing the area of the

taking over this conceptual site plan and then determining how the taking

affected the Owners: ability to implement their conceptual plan. R.283:

Appendix 6. In addition to the above, all of the experts retained in this

case assumed that a gas station would have been built on the fictitious

corner outparcel. T.93,102-103, R.344: Appendix 7. In this rendition of

the conceptual site plan, however, the dimensions of the corner parcel were

inexplicably downsized from the other three outparcels when the

conceptual layout of a gas station was now depicted on that corner.

Appendix 7.

The land planner, Charles Putman, then determined that the taking

would wipe out the Aestablished@ gas station use. R.345: Appendix 8.




Therefore, in order to save the Avaluablell gas station corner outparcel,

Mr. Putman reconfigured the fictitious subdivision into three alternative

fictitious subdivisions depicting three reconfigurations of the fictitious, non-

existent gas station. R.316-318, 346-348; Appendix 9. Mr. Ron Baker of

MDM Services specializes in the design and construction of gas stations.

T.126. Mr. Baker, at the request of Mr. Bolf, prepared a half-dozen

layouts of gas stations on the corner parcel in both the before condition

and in the after condition on the reconfigured outparcels. R.285, 289-

291B, T.126, 128: Appendix 10. A gas station marketing expert, John R.

Moreland, was also retained. T.123, 125.

Don Moore of Zook, Moore & Assoc. from West Palm Beach

performed a traffic engineering and transportation safety and site

development analysis with regard to the various conceptual plans produced

by MDM Services, the gas station designer. T.114-115. Mr. Moore

analyzed traffic patterns and flow in both the before and after situations.

1.119-120; R.292-294.

Prior to filing its eminent domain petition, the County had offered

the owner $95,000 and thereafter deposited that amount as its good faith

estimate in 1993 in accordance with its Order of Taking. T.151. The

County:=s good faith deposit was based on an appraisal that arrived at a

value of $10 per square foot for the entire tract of land. Gallaher:s




Appraisal at 31. The Property Owner:zs appraiser, John Hagan, arrived at

the same $10 per square foot value of the entire tract. Both appraisers

determined that the highest and best use based on its commercial zoning

was for commercial development including the possibility of subdividing the

property into outparcels. Hagan=s Appraisal at 8 and Gallaher=s Appraisal

at 19.

Hagan, however, did not stop there. Based on the unplatted,

fictitious and unrecorded subdivision appearing on the unapproved site

plan, Hagan allocated specific values to each of the outparcels. Hagan:s

Appraisal at 11. Hagan allocated a $20 per square foot value to the corner

outparcel assuming it was a gas station site, $12 per square foot to the

other three outparcels based on their use as fast food or sit-down

restaurant sites, and, by simple mathematical calculations arrived at a value

of $6.12 per square foot for the remaining land which he designated as the

West commercial parcel. Hagan Appraisal at 11.

In order to prove severance damages to the remainder of the entire

tract, Hagan determined:

After the taking, the present site plan will not be
suitable for a service station development. The
area acquired would render the corner site
infeasible for service station use given its
configuration. W.ith the assistance of the firm of




Charles Putman & Associates, Inc. and Zook
Moore Associates, Inc. the appraiser has analyzed
an alternate site plan which will provide for full
service station use conforming to the taking. With
the newly aligned intersection, the curvature of the
northeast corner of the site requires the service
station site layout to extend for 160: from the
point of tangency with the curve. This is the same
amount of linear frontage possessed before the
taking. The remaining outparcels fronting on NW
27 Avenue contain a total of 89,448 sf. A third
parcel is created adjacent to the service station
parcel to the west. This parcel will contain 33,807
sf, and be considered a side parcel lying between
the service station and the rear commercial area.

Hagan=s Appraisal at 15. Based on the redesign of the non-existent gas

station on a reconfigured, unplatted, unrecorded fictitious subdivision,

Hagan assigned values to each of the Anew(@ parcels: $20 per square foot to

the corner service station outparcel, but based on less total square footage

than the before condition: $12 per square foot to each of the other two

outparcels, but based on a larger total square footage than before: $8 per

square foot for a newly created Aside parcel@: and $6.12 per square foot to

the remaining West Commercial Parcel, but based on a larger total square

footage.

When Hagan adds the total values of all the parcels, he arrives at a

value to the remaining tract of land of $9.59 per square foot or a loss to

the entire remaining tract of 414 per square foot. Hagan then reallocates

the amount of square footage for the service station site to equal the size of




the service station site before the taking, and the total loss to the entire

tract is reduced to 284 per square foot. Hagan then reconciled these two

after approaches to arrive at a loss to the entire tract of 354 per square

foot resulting in a total severance damage for the entire tract of land at

$97,000.00. Thus, Hagan spent the vast majority of his time determining

this severance damage based on how the property was conceptually to be

developed with a gas station. T.139-140, 147.

Hagan=s total bill was $17,922.50, while the County:s appraiser was paid

$1.,800.00 for his initial good faith estimate of value of $95,000.00. T.149.

Mr. Putman, the land planner, billed $37,741.48. T.90. Mr. Moore, the

traffic engineer, billed a total of $38,004.16. T.120. Mr. Baker, gas

station design specialist, billed a total of $7,513.57, while Mr. Moreland,

the gas station marketing expert, billed $500.00. T.123, 126. The County

did not retain any experts other than its appraiser.

At the conclusion of the litigation six years later, the Property

Owners were awarded $95,000.00, the exact amount offered to them in

1992 prior to filing suit. The Property Owners appealed to the Third

District Court of Appeal which affirmed the trial court=s ruling granting the

1

He was paid an additional $9,150.00 for acting as a consultant to
counsel and for trial preparation.



County=s Motion in Limine to exclude the proffered testimony of the

conceptual site plans as the basis to determine severance damages as

speculative and conjectural. City National Bank of Florida v. Dade

County, 715 So. 2d 350 (Fla. 3d DCA 1998), rev. den., 727 So. 2d 904

(Fla. 1998) (Appendix 1). The Supreme Court denied conflict review.

A different trial judge conducted a hearing on the Property Owner:=s

motion to tax attorney:s fees and costs totaling over $217,000 including

expert witness fees. The trial court issued its Findings of Fact, Conclusions

of Law and Final Judgment Awarding Attorneys: Fees, Expert Fees and

Costs on July 28, 1999. (copy attached as Appendix 11). The trial court

determined that it was reasonable and justified under the circumstances of

this case for Tom Bolf, the Property Owner=s attorney, to pursue the

severance damage claim. The Court awarded Bolf $75,000 of the

$100,759 fee that he sought. The court then awarded $17,922.50 to the

appraiser Hagan representing 100% of his billing. T.135. Without

explanation, the Court awarded $50,000 of the $89,991.21 that was billed

by the remainder of the experts and co-counsel Horland for them to split

up as they saw fit. The total attorneys- fees and expert witness fees

awarded by the trial court was $140,739.26. Dade County appealed the

trial court=s ruling. The Third District Court of Appeal reversed the trial

court=s ruling finding that the trial court had erred by including expert




witness fees incurred in proving a severance damage claim based solely on

the Aconceptual site plan theory@ that was speculative and conjectural.

Miami-Dade County v. City National Bank of Florida, 761 So. 2d 368

(Fla. 3d DCA 2000) (Appendix 12). The Third District reduced expert

witness fees from $65,739.26 to $1,500.00, which amount reflected a

reasonable fee that would be paid for an appraiser to verify or challenge

the amount of compensation determined by the County=s appraiser. Id.,

761 So. 2d at 370. In addition, the Third District remanded the award of

attorneys: fees to the circuit court to significantly reduce the $75,000.00

award to reflect counsel=s time spent on matters other than time spent on

proving severance damages based on the Aconceptual site plan theory.0 Id.,

761 So. 2d at 370. Motions for rehearing, rehearing en banc, certification

of conflict, and certification of question of great public importance were

denied. R.681.




SUMMARY OF THE ARGUMENT

The Third District Court of Appeal correctly held that the trial court

erred in awarding attorneys- fees and expert witness fees incurred in

preparing for the recovery of severance damages based on the Aconceptual

site plan theory.0 The trial court abused its discretion in awarding such

attorneys- fees and expert witness fees because all such fees and costs were

incurred in preparing a case for severance damages that was based on

conceptual site plans which were inadmissible as a matter of law as

speculative and conjectural. The trial court did not even consider whether

severance damages based on speculative and conjectural site plans were

predictably not recoverable.

The trial court in awarding an attorney:s fee also failed to apply the

correct standards that would give the greatest weight to the fact there was

no monetary benefit resulting to the client from the services rendered. The

trial court also failed to consider what the Property Owners would

ordinarily expect to pay as an attorney fee if the County were not

responsible for paying such fees.
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10 IN AN EMINENT DOMAIN PROCEEDING ATTORNEYS:= FEES INCURRED
IN PROVING A SEVERANCE DAMAGE CLAIM THAT IS INADMISSIBLE AS
A MATTER OF LAW AND RESULTED IN NO BENEFIT FOR THE
PROPERTY OWNER ARE NOT RECOVERABLE FROM THE CONDEMNING
AUTHORITY.

The standard of review for appellate courts reviewing both the award of
attorney fees and expert witness fees is one of abuse of discretion by the trial court.
Department of Transportation v. Springs Land Investments, Ltd., 695 So. 2d 414,
415 (Fla. 5th DCA 1997), and Div. of Admin., State Dept. of Transportation v.
Denmark, 354 So. 2d 100, 102-103 (Fla. 4th DCA 1972). In assessing such fees, this
Court must be guided by the eminent domain fee statutes in effect at the time of the
filing of the suit in 1993. DOT v. Robbins and Robbins, Inc., 700 So. 2d 782 (Fla.
5th DCA 1997), rev. dism., 716 So. 2d 769 (Fla. 1998).

’ * 73.092 provides in pertinent part:

73.092 Attorneyss fees.--

(1)  Inassessing attorney:s fees in eminent domain
proceedings, the court shall give greatest weight to
the benefits resulting to the client from the services
rendered. (emphasis added)

* * *

(2)  Inassessing attorney:s fees in eminent domain
proceedings, the court shall give secondary
consideration to:

(@)  The novelty, difficulty, and importance of
the questions involved.

(b)  The skill employed by the attorney in
conducting the cause.

(c)  The amount of money involved.

(d)  The responsibility incurred and fulfilled by
the attorney.

(e)  The attorney=s time and labor reasonably
required adequately to represent the client in
relation to the benefits resulting to the client.



In eminent domain cases, the appellate courts will closely scrutinize an attorney
fee award to ensure that they are reasonable under the circumstances. Seminole
County v. Clayton, 665 So. 2d 363, 364 (Fla. 5th DCA 1995). As stated in Brevard
County v. Canaveral Properties, Inc., 696 So. 2d 1244, 1246 (Fla. 5th DCA 1997):

There is no basis for an excessive appellate
attorney=s award in eminent domain cases. It is not legally
justifiable nor in the public interest. The taxpayers of this
state ultimately have to pay any excessive awards made,
with no corresponding benefit to the public:s interest or
welfare.

Furthermore, since the condemning authority is required to pay any reasonable
attorney fee incurred in an eminent domain case, the condemnee property owner has
no interest in the amount of that fee. DOT v. Robbins and Robbins, inc., supra,
700 So. 2d at 785. (Since the condemnee has no interest in the attorney fee, the
condemning authority does not have to pay any costs incurred in proving the amount.)
The trial court in this case clearly abused its discretion in its award of attorneys
fees and expert witness fees; and the Third District Court of Appeal in its review of
the trial court=s order correctly determined the trial court abused its discretion when it
clearly determined Athat the trial court erred by including in its calculations those fees
and costs related to Property Owners: failed severance damages claim.i Miami-Dade
County v. City National Bank of Florida, supra, 761 So. 2d at 370 (Appendix 12).
Tom Bolf, counsel for Property Owners, is an experienced eminent domain
trial attorney with fifteen (15) years of legal experience and is an AV rated attorney.
Any lawyer practicing in the field of eminent domain, however, must have and
certainly should be charged with knowledge of the holding in Yoder v. Sarasota
County, 81 So. 2d 219 (Fla. 1955). Yoder holds that speculative and conjectural
testimony is inadmissible as a matter of law:

The attorney fee statute was amended in 1995 to provide for an award of an
attorney fee based solely on a percentage of the benefit obtained for the client. Since
there was no benefit achieved by the attorney in this case, under the 1995
amendment, the attorney would not be entitled to any fee at all.



We have consistently ruled that the amount of
compensation to be awarded to a property owner when his
property is sought to be taken in an eminent domain
proceeding is the value of the land taken at the time of the
lawful appropriation. It is appropriate to show the uses to
which the property was or might reasonably be applied
and the damages, if any, to adjacent lands. Nevertheless,
the value must be established in the light of these elements
as of the time of the lawful appropriation. It is not proper
to speculate on what would be done to the land or what
might be done to it to make it more valuable and then
solicit evidence on what it might be worth with such
speculative improvements at some unannounced future
date. To permit such evidence would open a floodgate of
speculation and conjecture that would convert an eminent
domain proceeding into a guessing contest. (emphasis in
the text, citations omitted). 81 So. 2d at 220-221.

See also, Coral Glade Co. v. Board of Public Instruction of Dade County, 122 So. 2d
587 (Fla. 3d DCA 1960) and Jacksonville Transportation Authority v. ASC
Associates, 559 So. 2d 330, 334 (Fla. 1st DCA 1990), rev. den., 574 So. 2d 139 (Fla.
1990). It is also axiomatic in eminent domain law that A[T]he owner=s actual plans or
hopes for the future are completely irrelevant. Such matters are regarded as too
remote and speculative to merit consideration.; 4 Nichols On Eminent Domain
& 12B.12 (1998).

Mr. Bolf, however, points to Partyka v. Florida Dept. of Transportation,
606 So. 2d 495 (Fla. 4th DCA 1992), as authority for the admissibility of the site
plans to justify pursuing his theory for proving severance damages using a site plan.
However, in Partyka there is no indication whether the site plan put into evidence was
an officially approved site plan; whether the property was a parcel either not available
for subdivision or used as a single parcel; whether the property was actually platted or
subdivided and if so whether it was an approved subdivision; and whether there
actually were any steps taken towards development or construction and if so, what
those steps were. Even assuming the Property Owners in this case did have an
approved site plan, Mr. Bolf should have known that under Florida law it was still
subject to county permitting requirements and could not have been relied upon as a
guarantee that the County would have issued a building permit. See, Circle K
General, Inc. v. Hillsborough, 524 So. 2d 1143 (Fla. 2d DCA 1988).



The issue in the case sub judice was not whether a site plan was per se
admissible as a matter of law; rather, the issue was whether these conceptual site plans
and development scheme upon which Bolf was relying to prove his case for severance
damages were speculative and conjectural, and therefore, inadmissible in evidence as a
matter of law. Mr. Bolf was on notice from the inception of this case that the site
plan was Aconceptual@ (a letter from Property Owners- architect in 1987 to attorney
Robert Traurig referring to the site plan as Aconceptual@ R-Exh. 15) and, according to
his own appraiser, Mr. Hagan, Apreliminary@ or Ainformal site plans@ (Hagan
Deposition at 12 and R-603). Mr. Bolf also knew that the conceptual site plan was
not legally binding on his clients, could have been changed at any time to
accommodate any subdivision or no subdivision at all, and could have accommodated
any development on the vacant land for any use legally permitted by the zoning.

Yet, in spite of all the foregoing, Mr. Bolf chose to pursue preparing his

severance damage claim based on the conceptual site plans depicting the owner=s
fictitious, unplatted, intended subdivision and development scheme, as if it were an
accomplished fact. He retained experts to both concoct and then quantify the
severance damages to the remainder of the entire unsubdivided tract by reconfiguring
the fictitious conceptual subdivision to accommaodate a specific, but nonexistent, gas
station use. Thus, all the evidence sought to be introduced at trial was clearly
speculative and conjectural and went far beyond valuing the property in the condition
it existed on the date of taking (and still exists today)--that is, a vacant tract of

unsubdivided land.



Mr. Bolf knew that the burden of proof of severance damages was on the
property owner, not on the County (the condemning authority). City of
Ft. Lauderdale v. Casino Realty, Inc. 313 So. 2d 649, 652 (Fla. 1975). Yet, Bolf
continues to persist in arguing that the County-s Appraiser used the methodology that
the County now asserts was plainly inappropriate as the basis for the reasonableness
of his Aconceptual site plan theory( for proving severance damages. Petitioner=s Initial
Brief, P. 21. First, the Third District Court of Appeal in City National Bank of
Florida v. Dade County, supra, 715 So. 2d at 353, found that no matter what the
County=s appraiser did with regard to the ownerss site plan, that the County-s
Aappraiser granted the conceptual site plan greater dignity than it deserved.i Second,
in light of Casino Realty, supra, the County was not required to present any evidence
with regard to severance damages; it is the property owner who must allege and go
forward with the evidence of such special damages. Third, the County appraiser-s
testimony clearly shows his purpose in looking at the possible plan of development
from the owner=s point of view was to prove use not value, and that there could be
an infinite number of configurations on this vacant tract of land depending on the end
users, including the potential to have a single end user for the entire tract. Gallaher=s
deposition at 20-23, and 25.

The trial courtss ruling has the practical effect of reversing this burden of proof

and placing the consequences of the property owner=s failure to sustain that burden
(to the extent that attorneys fees and expert witness fees incurred in pursuing that
claim must be paid) onto the condemning authority.

The trial court had all of the foregoing information in front of it, including the
Third District=s opinion upholding the trial court=s decision Athat there was no
approved site plan, no development had occurred, and it was entirely speculative
whether development would ever take place in accordance with the conceptual site
plan.p City National Bank of Florida v. Dade County, supra, 715 So. 2d at 353.
The trial court abused its discretion in failing to apply the findings of the trial judge
and the Third District in determining the award of attorneys fees. The trial court
only adjusted the attorney=s fee down from $106,991.50 to $75,000 based on the trial
court=s perception that Mr. Bolf presented a A>Rolls Royce: conceptual plan when
Chevrolet should have accomplished the purpose.i. Appendix 11, p. 4. In other
words, the trial court was approving the use of a AChevrolet§ conceptual plan while
ignoring the fact that both the trial judge and the Third District Court of Appeal had
ruled that such conceptual plans were inadmissible as a matter of law.



Even though the Third District had previously ruled that it was proper to assess
an attorney fee even where there was zero compensation awarded, that court noted
that the right of a landowner to an award of an attorney fee and costs was neither
objected to nor questioned by the condemning authority in the trial court.
City of Miami Beach v. Liflans Corp., 259 So. 2d 515, 516 (Fla. 3d DCA 1972).
The County in this case, however, has both objected to and questioned the award of
any attorney fee or expert witness fee for work performed formulating, preparing and
presenting any unsuccessful, legally inadmissible severance damage claim based on the
conceptual site plan theory.

The case relied upon by Property Owners- counsel for awarding fees and costs
where there is zero compensation awarded is Hodges v. Division of Administration,
State Dept. of Transportation, 323 So. 2d 275 (Fla. 2d DCA 1975). Hodges, which
deals with fees and costs awarded in a failed business damage claim, cites Liflans as its
authority for paying such fees and costs. However, the Second District Court of
Appeal has receded sub silentio from the Hodges opinion. In County of Sarasota v.
Burdette, 524 So. 2d 1064 (Fla. 2d DCA 1988), the Second District Court of Appeal
refused to award an accountant=s fee where the owners on the second day of trial
abandoned their claim for business damages. In so ruling, the Second District stated:

We have carefully analyzed the question of whether the
Youngs are entitled to reimbursement for Payne-s fee and
we are unable to find an acceptable basis for its allowance.
(Emphasis added.)

524 So. 2d at 1067.

The trial court further abused its discretion by not applying the correct
methodology in determining the attorney fee lodestar figure. The Court in State
Dept. of Transp. v. Skidmore, 720 So. 2d 1125 (Fla. 4th DCA 1998), after noting
that the 1993 statute provides no formula or methodology for calculating the attorney
fee, ruled:

Rather, we have consistently followed, as did the
court below, Byrne=s method of calculating the fee award
by looking at the benefits obtained by the attorneys for the
client, determining the appropriate lodestar using the
factors listed in * 73.092(2), and then deciding whether to
adjust that figure based on the total benefits obtained
(citations omitted). 1d. at 1129.



See also, DOT v. Robbins and Robbins, Inc., supra (the Court ruled the correct
procedure was to consider all of the factors set forth in Rowe except Athe benefits
obtained should be weighed more heavily@ in determining the lodestar and then adjust
the lodestar up or down based on the benefit obtained.).

Thus, both Skidmore and Robbins requires the trial court to consider the
benefits achieved for the client twice in arriving at a reasonable fee. First, in
accordance with * 73.092(2)(e), the court must determine the reasonable number of
hours expended and the hourly fee for those hours in light of the benefit
achieved. Then, in accordance with section 73.092(1) that requires the court to Agive
the greatest weight to the benefits resulting to the client from the services rendered,
the court should have adjusted that figure down based on the zero benefits achieved
for the client. It is totally unclear the method of adjustment employed by the Court
in this case to arrive at the $75,000 award of an attorney:s fee. The legislature
obviously recognized that the hours spent on an eminent domain case must have
some relationship to the results obtained. Certainly, the trial court should have
started with the fact that counsel for the condemnee achieved no benefit for his client
over six years of litigation and then applied the statutory criteria in section 73.092(2),
Fla. Stats. (1993) in light of the zero benefit to arrive at a proper lodestar. The
novelty, difficulty and importance of the questions involved should have also been
analyzed in light of the result obtained. However, in this case, the novelty, difficulty
and importance of the questions were all creations of defense counsel, and he should
not be rewarded for predictable failure in his attempt to circumvent the law on
speculative evidence, even if he did succeed initially in misleading the trial judge as to
the admissibility of such evidence. He took a chance and was ultimately unsuccessful,
but the citizens of Miami-Dade County should not have to pay for counsel=s
calculated attempt to circumvent the law.

? Section 73.092(2)(e)

The attorney=s time and labor reasonably required
adequately to represent the client in relation to the
benefits resulting to the client. (emphasis added).



Counsel is obviously a skilled and experienced eminent domain lawyer, but as
such he should have had a better understanding of what was wrong with his case,
especially when the County refused to hire its own experts to contradict experts
retained by him. The amount of attorney time expended and expert witness costs
incurred exceeds by two-fold the maximum benefit that could have been achieved
even had counsel achieved total success--such an expenditure of public funds is
impossible to justify. Eminent domain is not synonymous with free reign and
irresponsible litigation. The attorney took his responsibility to an extreme, gambled
and lost.

Now, counsel for the Property Owners argues that in eminent domain the lawyer
always gets paid. However, in normal litigation a lawyer owes his client a duty of full
disclosure, including informing the client of the client:s potential responsibility to pay
for all attorney=s fees and expert witness fees that would be incurred if the client lost,
so the client could make an informed decision whether to proceed or not. Had the
Property Owners in this case been informed that they could incur over $200,000 in
attorney-s fees and expert witness fees to pursue a $100,000 severance damage claim,
it seems obvious to conclude that they would opt not to pursue such a claim. Why
doesn:t an eminent domain lawyer, especially in light of the cautionary statutory
language that Athe court shall be guided by the fees the defendant would ordinarily be
expected to pay if the petitioner were not responsible for the payment of fees and
costsd (* 73.092(4), F.S.), have to disclose to the client that attorney-s fees and expert
witness fees may not be paid by the Petitioner if the case is lost. See, Skidmore,
supra, 720 So. 2d at 1129-1130.

4

The Florida legislature has now amended section 73.092(1) requiring
that an attorney fee be awarded Asolely@ on the basis of benefits achieved for the
client (F.S. 1994), which, if applied in this case, would result in an award of zero
attorney-s fees.

? Counsel is not unmindful, however, that in eminent domain cases the
practice is for attorneys and expert witnesses to accept whatever the courts award as



In light of the result, it is glaringly obvious that all of the attorney-s time and
labor was ultimately unproductive and wasted in the pursuit of a legally inadmissible
Aconceptual site plan theory@ of proving severance damages. When one adds the
statutory mandate that

(4)  In determining the amount of attorney-s fees
to be paid by the petitioner, the court shall be guided by
the fees the defendant would ordinarily be expected to pay
if the petitioner were not responsible for the payment of
fees and costs. "73.092(4), Fla. Stats. (1993).

then the attorney fee becomes even more glaringly unreasonable. \What property

owner would pay more than $217,000 in attorney fees, expert witness fees and costs

to receive an additional $100,0000 in compensation. As stated by the Court in

Skidmore it was Aunreasonable to expect that Skidmore would pay $900,000 to

receive only about 25% more in benefits." Supra at 1129-1130. Applying the

Skidmore rationale to the case sub judice it would seem even more unreasonable to

expect to pay any fee whatsoever. See also, Florida Inland Navigation District v.

Humphrey, 616 So. 2d 494, 497 (Fla. 5th DCA 1993) (a court award of attorney-s

fee as a percentage of benefits without regard to an hourly rate was acceptable as long

as the trial court showed it relied on Sec. 73.092 and accorded primary
consideration to the benefits achieved.).

The trial court clearly abused its discretion in not following a proper method of
determining the lodestar figure. The error was compounded by the courtss failure to
explain how it adjusted the lodestar figure down to arrive at the $75,000 fee award,
especially in light of its comment that time was spent on a Amisconceived
counterclaim@ and developing and attempting to present a ARolls Roycef conceptual
plan when a Chevrolet could have accomplished the purpose. Certainly, the trial
court appears to have awarded a Rolls Royce attorney-s fee.

[I0  IN AN EMINENT DOMAIN PROCEEDING EXPERT WITNESS FEES AND
COSTS INCURRED IN A SEVERANCE DAMAGE CLAIM THAT IS
INADMISSIBLE AS A MATTER OF LAW ARE NOT RECOVERABLE FROM
THE CONDEMNING AUTHORITY.

fees.

° The Florida legislature made it clear in its 1995 amendment that in
awarding attorneys fees in eminent domain its intent was to look exclusively at the
benefit achieved for the client.



THE STANDARD OF REVIEW FOR APPELLATE COURTS REVIEWING AN
AWARD OF AN EXPERT WITNESS FEE IS ONE OF ABUSE OF DISCRETION BY
THE TRIAL COURT. DEPARTMENT OF TRANSPORTATION V. SPRINGS LAND
INVESTMENTS, LTD., SUPRA, 695 SO. 2D AT 415. THE TRIAL COURT
CLEARLY ABUSED ITS DISCRETION IN AWARDING EXPERT FEES INCURRED
IN THIS CASE TO PROVE A ACONCEPTUAL SITE PLAN THEORY({ OF
SEVERANCE DAMAGES THAT HAS BEEN RULED INADMISSIBLE AS A MATTER
OF LAW. SINCE IN EMINENT DOMAIN LAW BOTH ATTORNEY FEE AWARDS
AND EXPERT WITNESS FEE AWARDS SHARE MUCH THE SAME LAW ON
APPELLATE REVIEW, WE ADOPT AND INCORPORATE HEREIN THE
ARGUMENTS PRESENTED UNDER ISSUE I.

IN THIS CASE, JUST AS IN THE CASE OF LEEDS V. CITY OF
HOMESTEAD, 407 So. 2D 920 (FLA. 3D DCA 1982), IT WAS THE
CONDEMNEE WHO INITIATED THE HIRING OF EXPERTS OTHER THAN
APPRAISERS; AND THE CITY, BELIEVING THAT DAMAGES SOUGHT TO BE
PROVED BY THE CONDEMNEE WERE NOT RECOVERABLE, STEADFASTLY
REFUSED TO HIRE SUCH EXPERTS. THE LEEDS COURT EXPLAINED ITS
RATIONALE IN FOOTNOTE 2:

LEEDS: CONTENTION THAT HE WAS

COMPELLED TO HIRE HIS EXPERT TO COMBAT
CONTRARY TESTIMONY OF THE CITY=S EXPERTS IS



TOTALLY WITHOUT MERIT. THE CITY=S POSITION
THROUGHOUT THE PROCEEDINGS BELOW WAS
THAT THE DAMAGES SOUGHT TO BE PROVED BY
LEEDS THROUGH HIS EXPERT WERE NOT
RECOVERABLE. WHILE THE CITY WAS PREPARED
TO SHOW THAT THE LIFT STATION OPERATED
PROPERLY AND DID NO DAMAGE TO LEEDS:
PROPERTY, THAT WAS A FALL BACK POSITION FOR
THE CITY, NOT ONE IT WAS REQUIRED TO PROVE
AND LEEDS REQUIRED TO REBUT.

LEEDS: ALTERNATIVE CONTENTION THAT
HIS NEED FOR AN EXPERT WAS OCCASIONED BY
THE TRIAL COURT:=S INITIAL RULING THAT IT
WOULD HEAR THE TESTIMONY OFFERED IS
EQUALLY WITHOUT MERIT. LEEDS DID NOT
OBTAIN THE EXPERT IN RELIANCE ON THIS
RULING, AND THE TRIAL COURT=S WILLINGNESS
TO HEAR HIM OUT, OVER THE CITY=S CONTINUED
OBJECTION, DID NOT MAKE THE EXPERT:S
TESTIMONY NECESSARY TO ANY REAL ISSUE AND
CANNOT ENHANCE LEEDS= RIGHT TO RECOVER THE
COST OF THE EXPERT. ID. AT 921.

THE LEEDS COURT WENT ON TO SAY THAT THE EXPENDITURE FOR
EXPERT WITNESSES MUST ABE REASONABLY AND NECESSARILY INCURRED
IN RELATION TO A PROPER ISSUE IN THE CASE.f (EMPHASIS ADDED). ID. AT 921.
THE LEEDS COURT FOUND NO ABUSE BY THE TRIAL COURT FOR REFUSING TO
AWARD EXPERT WITNESS FEES IN THAT CASE SINCE ATHE EXPERT-S TESTIMONY
RELATED TO DAMAGES PREDICTABLY NOT RECOVERABLE IN THE EMINENT
DOMAIN PROCEEDINGS. . . .l (EMPHASIS ADDED). ID. AT 922. SEE ALSO, DEPT. OF
TRANSPORTATION V. SPRING LAND INVESTMENTS, LTD., 695 So. 2D 414 (FLA. 5TH
DCA 1997) (RULING THAT AN OWNER DOES NOT HAVE CARTE BLANCHE TO INCUR

UNNECESSARY FEES).



As IN LEEDS, THE COUNTY NEVER HIRED A LAND PLANNER, A TRAFFIC
ENGINEER OR A GAS STATION CONSULTANT OR DESIGNER TO COUNTER THE
EXPERT WITNESSES HIRED BY PROPERTY OWNERS= COUNSEL. THE COUNTY WAS
NOT ABOUT TO ENGAGE IN A SPECULATIVE ABATTLE OF THE VISIONARIES) AS TO
WHAT SHOULD OR WILL BE DEVELOPED ON THAT PROPERTY. ALTHOUGH THE
TRIAL COURT IMPLIES IN ITS ORDER THAT EVEN THOUGH THE COUNTY DID NOT
HIRE AINDEPENDENT(@ ENGINEERS AND LAND PLANNERS, THAT THE RECORD
REFLECTED THAT THE COUNTY=S INTERNAL LAND PLANNERS AND ENGINEERS
GAVE DEPOSITION TESTIMONY. A REVIEW OF THE RECORD CLEARLY SHOWS THAT
ANY SUCH PERSONNEL FROM THE COUNTY WERE TESTIFYING IN RESPONSE TO
NOTICES OF TAKING DEPOSITIONS BY COUNSEL FOR THE PROPERTY OWNERS BUT
ONLY WITH REGARD TO WHETHER THE SITE PLAN WAS CONCEPTUAL OR
APPROVED OR WHETHER THE DEVELOPMENT COULD PROCEED TO APPROVAL AND
PERMITTING WITHOUT FIRST CREATING A SINGLE-PHASED TRAFFIC SIGNALIZATION
ON THAT N.W. CORNER OF THE PROPERTY.

UNDER THESE CIRCUMSTANCES, THE TRIAL COURT ABUSED ITS DISCRETION BY
TAXING COSTS OF THE EXPERT WITNESSES AGAINST THE COUNTY. SEVERANCE
DAMAGES BASED ON SPECULATIVE CONCEPTUAL SITE PLANS WERE APREDICTABLY
NOT RECOVERABLE.l WHAT BELIES COUNSEL FOR THE PROPERTY OWNERS:

ASSERTION THAT HIS BELIEF THAT THE SITE PLANS WERE ADMISSIBLE WAS



AREASONABLEQ) WAS HIS INSISTENCE ON PROVING THROUGHOUT THE LITIGATION
THAT IT WAS AN AAPPROVED( SITE PLAN AND NOT JUST A SPECULATIVE
CONCEPTUAL DRAWING.

DADE COUNTY V. BRIGHAM, 47 SO. 2D 602 (FLA. 1950) IS THE SEMINAL
CASE ESTABLISHING THAT EXPERT WITNESS FEES ARE RECOVERABLE COSTS IN
EMINENT DOMAIN CASES AND ARE AWARDABLE WITHIN THE SOUND DISCRETION OF
THE TRIAL COURT. ADOPTING THE LANGUAGE OF THE TRIAL JUDGE, THE
SUPREME COURT IN BRIGHAM BASED ITS RULING ON THE FOLLOWING:

THE COURTS SHOULD NOT BE BLIND TO THE
REALITIES OF THE CONDEMNATION PROCESS. ANY
EXCUSE WHICH THE COURT MIGHT HAVE FOR
DISCLAIMING KNOWLEDGE OF JUST WHAT GOES ON, IS
ENTIRELY REMOVED BY THE FACT THAT THE COURT
ITSELF VIEWS THE TRIAL AND PROCEEDINGS AND HAS
PERSONAL KNOWLEDGE OF ALL SUCH MATTERS. THE
COURT SEES THAT THE COUNTY IS ARMED WITH
ENGINEERING TESTIMONY, ENGINEERING DATA, CHARTS
AND DRAWINGS, PREPARED BY EXPERT DRAFTSMEN.

7

the body:

The Third District Court of Appeal in its opinion in this case stated in

Consequently, there was no approved site plan for the
property.'

The footnote states:

Although the owner contends otherwise, it is
abundantly clear that the body with the power to approve
the site plan, the county commission, never did so. The
county commission resolution rezoned the property but
did not approve the site plan.

City National Bank of Fla. v. Dade County, supra, 715 So. 2d at 351.



THE COURT SEES THAT THE COUNTY PRODUCES
APPRAISERS, EXPERT WITNESSES RELATING TO VALUE,
USUALLY MORE THAN ONE IN NUMBER, WHOSE
ELABORATE STATEMENT OF THEIR QUALIFICATIONS,
TRAINING, EXPERIENCE AND CLIENTELE INDICATE A
PAINSTAKING AND ELABORATE APPRAISAL BY THEM
CALLING FOR AN EXPENDITURE BY THE COUNTY OF FEES
TO SUCH EXPERTS AND APPRAISERS WHICH ARE
COMMENSURATE THEREWITH, AND CUSTOMARY FOR
LIKE SERVICES OF SUCH PERSONS. A LAY DEFENDANT
WHOSE PROPERTY IS TO BE TAKEN IS CALLED UPON TO
DEFEND AGAINST SUCH PREPARATION AND EXPERT
TESTIMONY OF THE COUNTY. IT ISUNREASONABLE TO
SAY THAT SUCH A DEFENDANT MUST SUFFER A
DISADVANTAGE OF BEING UNABLE TO MEET THIS ARRAY
OF ABLE, EXPERT EVIDENCE, UNLESS HE SHALL PAY FOR
THE SAME OUT OF HIS OWN POCKET.

CAN THE COUNTY CONTEND THAT SUCH HIGH
PRICED EVIDENTIARY ITEMS ARE NOT A PART OF THE
ACOSTS OF THE PROCEEDINGS] WHEN THEY THEMSELVES
BY PRESENTATION OF THE SAME IN THEIR CASE, MAKE
THEM A PART OF THE PROCEEDINGS IN THEIR BEHALF?

* * *

IT DOES NOT FOLLOW THAT ALL EXPENSES TO
WHICH THE DEFENDANT ELECTS TO PUT HIMSELF IN
CONNECTION WITH THE DEFENSE OF SUCH A CASE MAY
BE COLLECTED ON A COSTS JUDGMENT. (EMPHASIS
ADDED).

ID. AT 604.
THE INITIAL BRIEF FOR PROPERTY OWNERS MAKES IT MORE ABUNDANTLY
CLEAR TODAY:S AREALITIES OF THE CONDEMNATION PROCESS(@: 1T IS THE

CONDEMNEES, THE PROPERTY OWNERS- ATTORNEYS, WHO HAVE TAKEN COMPLETE



CONTROL OF THE CONDEMNATION PROCESS BY HIRING A MYRIAD OF EXPERTS ON
EVERY CONDEMNATION CASE WHETHER REALLY NEEDED OR NOT, BECAUSE THE
HIRING OF SUCH EXPERTS IS ENTIRELY AT THE EXPENSE OF THE CONDEMNING
AUTHORITY. IT HAS OPENED UP THE ABILITY OF THE CONDEMNEES BAR TO
DEMAND TWO OR MORE TIMES THE AMOUNT OF COMPENSATION OFFERED TO THE
PROPERTY OWNER OR FACE THE PROSPECT OF PAYING THOSE SAME ADDITIONAL
AMOUNTS IN A RUN UP OF EXPERT WITNESS FEES AND COSTS.

ONE NEED LOOK NO FURTHER THAN THE TRIAL COURT=S RULING ON FEES
AND COSTS IN THIS CASE TO SEE THE TRUTH OF THIS ASSERTION. THE TRIAL
COURT STATED THAT A[FJROM EARLY IN THE CASE IT SHOULD HAVE BEEN OBVIOUS
TO ALL THAT, FROM AN ECONOMIC STANDPOINT, THERE WAS NO WAY DADE
COUNTY COULD WIN THE CASE; A CONDEMNATION CASE CANNOT BE PREPARED
AND TRIED, WITH EXPERTS AND ATTORNEYS ON BOTH SIDES, FOR $100,000.0
APPENDIX 11, P. 5.

THE TRIAL COURT WENT ON TO FIND THAT ATHE COUNTY=S CURRENT
PREDICAMENT IN FACING THESE ENORMOUS CLAIMS [FOR ATTORNEYS: FEES AND
COSTS] IS OF ITS OWN MAKING,{ FOR IT WAS AUNREASONABLE AND INTRANSIGENT
IN OFFERING ONLY $20,000 TO RESOLVE THE LANDOWNER:=S $100,000 cLAIM,{
AEVEN IF IT WINS THE CASE.l APPENDIX 11, P. 5. SUCH A FINDING BY THE TRIAL
COURT IS ITSELF AN ABUSE OF DISCRETION, AN INVITATION TO THE CONDEMNEES

BAR THAT THEY HAVE CARTE BLANCHE TO INCUR ANY EXPENSE--THERE ARE NO



CONSEQUENCES TO GUESSING WRONG, ATAKING A SHOT,l ASHOOTING THE MOON(
OR AT LEAST THREATENING SUCH ACTION TO EFFECTUATE AN OTHERWISE
UNJUSTIFIED SETTLEMENT.

THAT IS NOW THE REALITY OF THE UNFETTERED DISCRETION EXERCISED BY
THE CONDEMNEES BAR, TO EITHER HIRE OR THREATEN TO HIRE A GAGGLE OF
EXPERTS NO MATTER THE SIZE OR SIGNIFICANCE OF THE TAKING TO PROVIDE
OPINIONS ON EVERY ASPECT OF A PROPERTY--NOT ONLY APPRAISERS, BUT REAL
ESTATE BROKERS, REAL ESTATE CONSULTANTS, MARKETING SPECIALISTS, LAND
PLANNERS, ENGINEERS (TRAFFIC, DESIGN AND/OR STRUCTURAL), CONTRACTORS,
ARCHITECTS, SURVEYORS, TOPOGRAPHERS, HYDROLOGISTS, SEISMOLOGISTS, AND
GEOLOGISTS AS WELL AS ANY OTHER SPECIALTY THAT CAN ARGUABLY BE LINKED
TO THAT PROPERTY OR PROJECT. IF THE CONDEMNEES: BAR DID NOT PUBLICLY

ACKNOWLEDGE



WIELDING THIS SWORD OF DAMOCLES BEFORE, CERTAINLY NOW, WITH THE
TRIAL COURT=S RULING IN THIS CASE, IT BECOMES AN INDISPUTABLE REALITY TO
WHICH THIS COURT CANNOT BE BLIND.

THE TRIAL COURT=S RULING HAS THE EFFECT OF REQUIRING THE
CONDEMNING AUTHORITY TO EITHER PAY THE PROPERTY OWNER A SUBSTANTIAL
AMOUNT OR ALL OF HIS CLAIM EARLY ON OR PAY THE COSTS OF ANY AFAILED(
EFFORT TO PROVE EITHER ENTITLEMENT TO OR ADDITIONAL COMPENSATION FOR
THE TAKING. EITHER WAY, THE CONDEMNING AUTHORITY LOSES. UNDER THE
CIRCUMSTANCES OF THIS CASE AND AS DETERMINED BY THE THIRD DISTRICT
COURT OF APPEAL, NEITHER THE LAND PLANNER, CHARLES PUTMAN & ASSOCS.,
THE TRAFFIC ENGINEER, ZOOK, MOORE, THE GAS STATION DESIGNER, MDM
SERVICES, INC., NOR THE GAS STATION CONSULTANT, JOHN MORELAND, SHOULD
BE TAXED AS RECOVERABLE COSTS AGAINST THE COUNTY. THE APPRAISER, JOHN
HAGAN, SHOULD BE AWARDED A REASONABLE APPRAISAL FEE BASED ONLY ON THE
WORK HE PERFORMED IN VERIFYING OR CHALLENGING THE AMOUNT OF
COMPENSATION THAT THE APPRAISER FOR THE COUNTY, ROBERT GALLAHER,
FOUND FOR THE TAKING, FOR WHICH A SUM OF $1,800 WAS PAID TO GALLAHER.
A REASONABLE FEE FOR HAGAN WAS DETERMINED BY THE THIRD DISTRICT

COURT OF APPEAL TO BE $1,500.



CONCLUSION

FOR ALL OF THE FOREGOING REASONS, THIS COURT SHOULD AFFIRM

THE HOLDING IN THE THIRD DISTRICT WHICH CLEARLY RECOGNIZES THE

REALITY OF EMINENT DOMAIN PRACTICE TODAY.
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