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PR RY NT

Respondent was the Defendant and Petitioner was the
prosecution in the Criminal Division of the Circuit Court of the
Seventeenth Judicial Circuit, in and for Broward County, Florida.
Respondent was the Appellant and Petitioner was the Appellee in the
Fourth District Court of Appeal. In this brief, the parties shall
be referred to as they appear before this Honorable Court except
that Petitioner may also be referred to as the State.

In this brief, the symbol "A" will be used to denote the
appendix attached hereto.

All emphasis in this brief is supplied by Petitioner unless

otherwise indicated.




STATEMENT QF THE CASE AND FACTDS

Respondent was charged with burglary of an occupied dwelling
(R. 5-6). The cause went to jury trial and Respondent was
convicted as charged (R. 27).

Prior to sentencing, the State filed a notice to declare
Respondent an habitual offender (R. 7), and a prison releasee
reoffender (R. 9). At the sentencing hearing held August 28, 1998
(T. 303 - 319), the trial court found Respondent qualified for
sentencing as a prison releasee reoffender, under Section
775.082 (A) (2), Florida Statute (T. 312-313), as well as an habitual
felony offender pursuant to Section 775.084, Florida Statute (T.
313 -314). The trial judge sentenced Respondent to “30 years in
Florida State Prison as a habitual offender” with “15 of those [30]
years [] under PRR which is a 15 year day-for-day” (T. 318, R. 38).

On appeal to the district court of appeal, Respondent argued
that although he was charged and convicted of a single count of
burglary of a dweliing, he received two (2) sentences, a thirty
(30) year habitual felony offender sentence and a fifteen (15) year
Prison Releasee Reoffender sentence. The District Court of Appeal,
Fourth District, agreed and held:

A reading of the statute reveals that the
Legislature did not intend to authorize an
unconstitutional “double sentence” in cases
where a convicted defendant qualified as both
a prison releasee reoffender and a habitual
offender. Section 775.082(8) (¢) states:

“[n]}othing in this subsection shall prevent a
court from imposing a greater sentence of




incarceration as authorized by law, pursuant

. to s. 775.084 or any other provision of law.”
We conclude that this section overrides the
mandatory duty to sentence a qualifying
defendant as a prison releasee reoffender
under section 775.082(8) (d), where the court
elects to hand down a harsher sentence as a
habitual offender.

* * *

If the Legislature does not intend to create
multiple sentences for offenses requiring
identical elements of proof, then surely the
statute does not permit sentencing twice for
the same (emphasis in original) offense. The
imposition of a sentence under both statutes
constitutes double jeopardy and is illegal.
(Emphasis added)

(A 1).
The State sought rehearing, rehearing en banc, and
. certification of a question of great public importance (A 2), which

was denied by the District Court’s order of December 14, 1999 (A

3).




SUMMARY OF THE ARGUMENT
This Court has discretionary jurisdiction pursuant to Article
v, Section 3 of the Florida Constitution and Rule
9.030(a) (2) (A) (iv), to review the instant case. The opinion of the

Fourth District Court of Appeal conflicts with the District Court

of Appeal, Second District’s opinion in Grant v. State, 24 Fla. L,
Weekly D2627 (Fla. 2nd DCA Nov. 24, 1999). Thus, this Court has

and should exercise its jurisdiction to review this case.
Further, under Article V, Section 3(b)(3) of the Florida
Constitution, Petitioner requests this Court to exercise its
discretionary jurisdiction, to review the decision of the District
Court construing the language of Section 775.082(8) (¢), and the

prison releasee reoffender act’s interplay with the habitual

offender statute.




ARGUMENT
THE DECISION OF THE FOURTH DISTRICT COURT
OF APPEAL IN THE INSTANT CASE EXPRESSLY AND
DIRECTLY CONFLICTS WITH THE DECISION OF THE
SECOND DISTRICT COURT IN GRANT v. STATE.

Petitioner seeks review of the decision in Adams v, State, 24
Fla. L. Weekly D2394 (Fla. 4th DCA October 20, 1999), in order to
resolve the conflict created by that decision and the decision of
the Second District Court in Grant v, State, 24 Fla. L. Weekly
D2627 (Fla. 2nd DCA November 24, 1999). Petitioner also requests
this Court to exercise its discretionary jurisdiction, to review
the decision of the District Court construing the language of
Section 775.082(8) (c), and the prison releasee reoffender act’s
interplay with the habitual offender statute.

Under Article V, Section 3(b) (3) of the Florida Constitution,
this Court may review a decision of a district court of appeal that
expressly and directly conflicts with a decision of another
district court of appeal or of the supreme court on the same
guestion of law. Jenkins v, State, 385 So. 2d 1356 (Fla.
1980) [Emphasis added]. Thus, conflict jurisdiction is properly
invoked when the district court announces a rule of law which
conflicts with a decision of this Court, or when the district court
applies a rule of law to produce a different result in a case which
involves substantially the same facts of another case. Mancini v.

State, 312 So. 2d 732, 733 (Fla. 1975). Petitioner seeks conflict

jurisdiction based on both circumstances. Jurisdiction founded on




"express and direct conflict" does not require that the district
court below certify or even directly recognize the conflict. The
"express and direct” requirement is met if it can be shown that the
holding of the district court is in conflict with another district
court or the supreme court. See: Hardee v. State, 534 So. 2d 706
(Fla. 1988). |

The decision of the Fourth District in this case announces a
rule of law which conflicts with the decision of the Second
District in Grant, because here, the district court found that
Respondent received “separate sentences under each statute”,
whereas the Second District held that “Grant received one sentence
of fifteen years as a habitual felony offender with a minimum
mandatory term of fifteen years as a prison releasee reoffender.
Minimum mandatory sentences are proper as long as they run
concurrently. . . . Because the minimum mandatory sentence runs
concurrently to the habitual felony offender sentence, there is no
error.”

As the decision in this cause both announces a rule of law
which conflicts with another decision of the courts of this'state,
and applies a rule of law to produce a different result on
substantially the same facts, this Court has and should exercise
its conflict jurisdiction to review this case.

Moreover, the Fourth District’s decision in this case applies

a rule of law to produce a different result in a case with




substantially the same facts. In reaching its conclusion, the
Fourth District Court in the case at bar stated:

Section 775.082(8) (c) states: “[n]Jothing in
this subsection shall prevent a court from
imposing a greater sentence of incarceration
as authorized by law, pursuant to s. 775.084
or any other provision of law.” We conclude
that this section overrides the mandatory duty
to sentence a qualifying defendant as a prison
releasee reoffender under section
775.082(8) (d), where the court elects to hand
down a harsher sentence as a habitual
offender.

Petitioner, thus, seeks to establish this Court’s discretionary
jurisdiction since with this language, the district court
“inherently” construed the statute. This Court has discretionary

review jurisdiction, see Florida Star v. B,J.F., 530 So. 2d 286

(Fla. 1988); Harrell’s Candy Kitchen v. Sarasota-Manatee Airport

Authority, 111 So. 2d 439 (Fla. 1959); Evans v. Carroll, 104 So. 2d
375 (Fla. 1958).

Important policy reasons dictate that this Court should accept
jurisdiction and decide the constitutionality of the statute in
this case. To interpret the Prison Releasee Reoffender Act as the
district court did in this case would abrogate the intent of the
legislature in enacting the statute. This interpretation of the
Act has already created conflict among the districts. Therefore,
since it is apparent that the opinion in the instant case passed on
the validity of a state statute, it is imperative that this Court

exercise its discretionary review jurisdiction to review the




interpretation of the statute by the district court.

® |

WHEREFORE, based on the foregoing arguments and the
authorities cited therein, Petitioner respectfully requests this
Court ACCEPT discretionary jurisdiction in the instant case.

Respectfully submitted,

ROBERT A. BUTTERWORTH
Attorney General
Tallahassee, Florida
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CELIA TERENZIO
Asgistant Attorn General
B%7eau Chief
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GEORGINA JIMEN SA
/7 Assistant AttOr General
Florida Bar . 441510
1655 Palm Beach Lakes Boulevard
Suite 300
West Palm Beach, FL 33401-2299
(561) 688-7759

Counsel for Petitioner
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24 Fla. L. Weekly D2394 (Fla. 4th DCA Oct. 20, 1999)

2. Motion for Rehearing, Motion for Rehearing En Banc, and/or
Motion for Certification of question of great public importance.

3. District Court's Order of December 14, 1999, denying
rehearing.




EXHIBIT 1




24 Fla. L. Weekly D2394

DISTRICT COURTS OF APPEAL

compensation benefitsg We reverse., L
Durall was terminged by her employer of thirteen years,
South Communicaljons Systems, Inc. (‘‘BeliSouth’), after
outh received a letler from a customer regarding a telephone
ersation between Dufall and a third party in which Durall used
derogatory language to dejcribe the customer. Durall and the third
party, a vendor who supplied products for BellSouth, had together
placed a call to the customl in order to discuss the installation of a
product, but the customer vas not available at the time of the call.
Durall and the vendor left aJhessage, but unbeknownst to them, the
customer’s voice mail did ot disconnect the call at the end of the
message and the rest of thconversation between Durall and the
vendor was recorded. The cultomer’s letter to BellSouth attached a
transcript of the conversatidh at issue.

Durall’s initial applicatiofffor unemployment compensation was
granted. BellSouth appealdll that ruling to the Unemployment
Compensation Appeals Bure4h which reversed the award of benefits
and found that Durall’s actiofs constituted misconduct associated
with her employment. The UAC affirmed the decision of the appeals
referee finding it was in accdyd with the essential requirements of
law. Durall’s appeal to this cjurt followed.

Durall first argues that thg record did not contain competent,
substantial evidence to suppor@the appeals referee’s finding that she
used derogatory language torefer to a customer because the finding

* was based solely upon hearsa§. We agree. o

Two BellSouth managers anll Durall testified before the appeals
referee. The evidence presenfed indicated that, without a doubt,
Durall had a conversation wit§ a vendor which was recorded ona
customer’s voice mail, but th§ only evidence presented as to the
content of the conversation was fhe transcribed message supplied by
the customer. Although Durall imitted having a conversation, she
testified that the transcribed megsage did not reflect the contents of

conversation, and she cdquld not remember the discussion

atim. Neither the customer §or the vendor testified. Further, the

South managers admitted thit they had never actually heard the
tape at issue, and the tape itsel§was not admitted into evidence.

The UAC must affirm the fadual findings of the appeals referee
ifthere was competent, substantfal evidence in the record to support
those findings. See Pownall v}Unemployment Appeals Comm’n,
729 So. 2d 479, 480 (Fla. $th DCA 1999). Under section

120.57(1)(c), Florida Statutes (Bupp. 1998), hearsay is admissible
in administrative proceedings,fut hearsay alone is insufficient to
support a finding unless it woulll be admissible over objection ina
civil action. It is not disputed th the transcript of the conversation
atissue in this case is hearsay evijdence. Because the transcript was
the only evidence presented of e statements alleged to constitute
Durall’s misconduct and becausdino testimony was presented at the
hearing which could establish i predicate necessary to admit the
transcript as an exception to e hearsay rule, we find that the
appeals referee’s decision was ndg based on competent, substantial
evidence. See Wark v. Home Shdgping Club, Inc., 715 So. 2d 323,
324 (Fla. 2d DCA 1998).
Moreover, even if the transcrifh could be considered competent,
substantial evidence of Durall’s c@nments regarding the customer,
we also agree with Durall’s secon@ argument that her comments do
not evince willful or wanton disrefard of BellSouth’s interest so as
to support a denial of benefits.
An employee may be deniedy unemployment compensation
benefits if his or her misconduct fpeets the standard identified in
section 443.036(29), Florida Statfes (Supp. 1998):
MISCONDUCT.—**Miscondbict’’ includes, but is pot limited
to, the following, which shall not ¥ construed in pari materia with

each other:

. (a) Conduct evincing such willul or wanton disregard of an
employer's interests as is found in dé@iberate violation or disregard
of standards of behavior which the erffbloyer has the right to expect
ofhis or her employee; or

(b) Carelessness or negligence of stfih a degree or recurrence as
o manifest culpability, wrongful intent Jr evil design or to show an
intentional and substantial disregard of the employer’s interests or

s and obligations to his or her employer. 4§
. (1997). The employer has the burder

of the employee’s dut

Seealso§443.101, Fla. S
of proving that the claima

1222, 1223 (Fla. 4th DCA1996). Further, in determining what
constitutes misconduct undilie that standard, courts are to construé
the statute providing the stand
See Eastonv. Unemployment
(Fla. 4th DCA 1997). ] :

Here, Durall did not challenige or undermine her employer in any’

way. Herconduct, if we accejf§ the transcribed conversation, was §

not an intentional or wanton
Durall did not know her conver
testified that she would never hg
such a manner. Finally, BellSdj
was terminated without warning §

olluct does not meet the standard of-

employment, Durall’s alleged
gatute so as to support a denial of:

misconduct contemplated in the
benefits.
Accordingly, we reverse

Appeals Commission and remanifor an award of unemployment
compensation benefits to Durall.

'REVERSED and REMANDHR. (KLEIN and TAYLOR, JJ.,
COncur.) o _ : '

'We have jurisdiction in this matter p.
Procedure 9.030(b)(1XC).
" *

Criminal law—Senténcing—Double jeopardy—Imposition of
separate sentences as habitual offender and under Prison Releasee
Reoffender Act for same crime constitutes violation of Double
Jeopardy Clause—Prison Releasec Reoffender Act is constitutional
CARDELL ADAMS, Appellant, v. STATE OF. FLORIDA, Appellee. 4th
District. Case No. 98-3338. Opinion filed October 20, 1999. Appeal from the
Circuit Court for the Seventeenth Judicial Circuit, Broward County; Robert
Camey, Judge; L.T. Case No, 97-23000 CF10A. Counsel: Richard L. Jorandby,
Public Defender, and Anthony Calvello, Assistant Public Defender, West Palm
Beach, for appellant. Robert A. Butterworth, Attorney General, Tallahassee, and
Debra Rescigno, Assistant Attorney General, West Palm Beach, for appellee,

(WARNER, C.J.) Appellant was convicted of burglary of an
occupied dwelling and sentenced as both a habitual offender and a

prison releasee reoffender, in which the court gave separate '-

sentences under each statute. Adams appeals his sentence on the
ground that the court erred in sentencing him twice for the same
crime. We agree that the sentence by the trial court constitutes
double jeopardy and reverse. ,

After appellant’s conviction, the trial court found that appellant
qualified as both a prison releasee reoffender (‘‘PRR’’) and a
habitual felony offender (‘‘HFQ’ ) pursuant to sections 775.084 and
775.082, Florida Statutes (1997). The court then sentenced appel-
lant to atotal of thirty years. The judge specified that the first fifteen
years would be served as a PRR. Under the prison releasee
reoffender statute, the maximurm term for the offense committed by
appellant is fifteen years. See § 775.082(8)(a)2.c. The last fifteen

years were to be served as an HFO, for which he would receive full %
credit for time served. The Prison Releasee Reoffender Act does not 3

allow any type of early release, including gain time. See

§ 775.082(8)(b). In contrast, a defendant sentenced as a habitual 3§
felony offender is eligible for early release after completing at least 3

85% of his sentence. See §§ 775.084(4)(j); 944.275(4)(b). Inthe
instant case, if the appellant were sentenced as an HFO, and would

be required to serve 85 % of the sentence, given all allowable credits;
he would serve approximately 25.5 years, more than the maximum’

under the PRR Act. However, by sentencing him to the firss fifteen
years asa PRR, for which no gain time is credited, appellant would
only accumulate the gain time in the last fifteen years, and would

serve 12.75 additional years, or 27.75 years minimum, which would,

deprive him of allowable gain time under the HFO statute. A

engaged in misconduct connected with§ |
work. See Gardner v. UnerRloyment Appeals Comm’n, 682 So. 24 |

d narrowly in favor of the claimant. &
ppeals Comm'n, 693 So.2d 712, 7137,

|
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DISTRICT COURTS OF APPEAL

24 Fla. L. Weekly D2395

——

The Double Jeopardy Clause of both the United States Constitu-
tion and the Florida Constitution guarantee that no person shall twice
be put in jeopardy for the same offense. See U.S. Const. Amend. V;

. Const. art. I, § 9. Part of that protection is against multiple

ishments for the same offense. See Lippman v. State, 633 So. 2d

61, 1064 (Fla. 1994). In Ex Parte Lange, 85 U.S. 163, 168,21 L.
Ed 872 (1873), the Supreme Court stated:

If there is anything settled in the jurisprudence of Engiand and
America, itis that no man can be twice lawfully punished for the
same offense. And though there have been nice questions in the
application of this rule to cases in which the act charged was such as
to come within the definition of more than one statutory offense, or
to bring the party within the jurisdiction of more than one court,
there has never been any doubt of its entire and complete protection
of the party when a second punishment is proposed in the same court,
on the same facts, for the same statutory offense.

(emphasis supplied). In Lange the defendant had been convicted of
a misdemeanor for which the punishment was a fine or imprison-
ment. The trial court, however, imposed both a fine and imprison-
ment. Lange was imprisoned, but paid the fine five days later. The
trial court, realizing its mistake, vacated the first sentence and
imposed solely a prison sentence. Lange sought a writ of habeas
corpus in which he alleged that by paying the fine he had satisfied
one of the two alternative punishments authorized by the statute and
was therefore entitled to release, having been punished for his
crime. The Court held that service of the prison sentence would
constitute double jeopardy, and the trial court’s order vacating the
fine and imposing solely the prison sentence was void. See id. at
175-76. Thus, Lange was entitled to his release. See also In re
Bradley, 318 U.S. 50, 63 S. Ct. 470, 87 L. Ed. 608 (1943).
Inprotection against multiple punishments, the Double Jeopardy

authorized by the Legislature. See Jones v. Thomas, 491 U.S. 376,
‘i‘;- 109 S. Ct, 2522, 2525, 105 L. Ed. 2d 322 (1989). ““The

’ Clause seeks to ensure that the total punishment does not exceed that

ose is to ensure that sentencing courts do not exceed, by the
evice of multiple punishments, the limits prescribed by the
legislative branch of government, in which lies the substantive
power to define crimes and prescribe punishments.”” /4., 491 U.S,
at 381, 109 S.Ct. at 2525-26 (citation omitted).

As in Lange, the Legislature created alternative sentencing
options for the same offense. In the instant case, appellant has
received two separate sentences for the same crime, with different
lengths and release eligibility requirements, Upon completion of his
fifteen year sentence as a PRR, appellant will have received the
maximum sentence permitted for his crime under that statute. Thus,
the continuation of the sentence as a habitual offender would leave
appellant incarcerated after having completely served his PRR
sentence for the identical criminal act. A reading of the statute
reveals that the Legislature did not intend to authorize an unconstitu-
tional ‘‘double sentence’’ in cases where a convicted defendant
qualified as both a prison releasee reoffender and a habitual of-
fender. Section 775.082(8)(c) states: *‘[n]othing in this subsection
shall prevent a court from imposing a greater sentence of incarcera-
tion as authorized by law, pursuant to s. 775.084 or any other
provision of law.’” We conclude that this section overrides the
mandatory duty to sentence a qualifying defendant as a prison
releasee reoffender under section 775.082(8)(d), where the court

elects tohand down a harsher sentence as a habitual offender.
Furthermore, section 775.021(4)(b) states:

The intent of the Legislature is to convict and sentence for each
criminal offense committed in the course of one criminal episode or
transaction and not to allow the principle of lenity . . . . Exceptions
to this rule of construction are:

1. Offenses which require identical elements of proof.

phasis added). If the Legislature does not intend to create
multiple sentences for offenses requiring identical elements of
proof, then surely the statute does not permit sentencing twice for
the same offense. The imposition of a sentence under both statutes
constitutes double jeopardy and is illegal.
¥

N

Since the coust canonly decline to enter a PRR sentence when it
imposes a harsher HFO sentence, we conclude that the proper
disposition of this case is to reverse the sentence and remand with
directions to vacate the PRR sentence. This is consistent with the
legislative intent. See Jones, 491 U.S. at 381, 109 8. Ct. at 2525.

We affirm as to all other issues, including the challenge to the
constitutionality of the Prison Releasee Reoffender Act, which we
have previously addressed. See Young v. State, 719 So. 2d 1010
(Fla. 4th DCA 1998), rev. denied, 727 So. 2d 915 (Fla. 1999).

Conviction affirmed; sentence reversed and remanded for
vacation of the Prison Releasee Reoffender sentence, (STEVEN-
SON, J.; and KREEGER, JUDITH L., Associate Judge, concur.)

* * L

bbery—Evidence—Claim that trial court
llateral crime evidence of a subsequent
ed for appellate review where defense
ic objection which would have allowed
court to reconsider its Yling—Sentencing—Prisoner Releasec
Reoffender Act is constitiflonal—Act does not violate prohibition
against ex post facto laws, ¥bes not violate single subject rule, does
not violate separation of pivers doctrine, does not violate right to
equal protection, does nofonstitute cruel and unusual punish-
ment, and does not violate fllocedural or substantive due process
WILLIAM JENNINGS, Appellall v. STATE OF FLORIDA, Appellee, 4th -
District. Case No. 93-2903. Opirjilin filed October 20, 1999, Appeal from the
Circuit Court for the Nineteenth Jiilicial Circuit, St. Lucie County; Cynthia G.
Angelos, Judge; L.T. Case No. 992755 CF. Counsel: Richard L. Jorandby,
Public Defender, and Marcy K. Aln, Assistant Public Defender, West Palm
Beach, for appellant. Robert A, Butd . Attorney General, Tallahassee, and
Elaine .. Thompson; Assistant Atto General, West Palm Beach, for appellee.
(PER CURIAM.) Appellant@William Jennings, challenges his
conviction and sentence for arrjid robbery and argues that the trial

Criminal law—Armed
erroneously admitted ¢

court erred in allowing the Stat@o admit collateral crime evidence
of a subsequent robbery attqiihpt and erred in sentencing him
pursuant to the Prisoner ReleascqliReoffender Act because the Act is
unconstitutional. We affirm.

Appellant was charged by in
weapon and tried by jury afte
notified police that appellant rot

ation with robbery with a deadly

night auditor at the Comfort Inn
ed him at gunpoint. Prior to trial,

appellant moved the court infimine to exclude evidence that
approximately one month aftefiihe armed robbery at issue in this
case, appellant attempted to fib the same night auditor at the
Holiday Inn Express. Accordifil to the night auditor, during the.
robbery at the Holiday Inn, appel@iht allegedly stated, *‘Aren’t you
the personIrobbed at the Comforflinn last month?’’ The trial court
granted appellant’s pre-trial moti@ in limine and ruled that appel-
lant’s statement to the victim wofd be admitted but the circum-

stances under which it was alleg@lly made—the robbery at the

Holiday Inn—would be excluded. S Williams v. State, 110 So. 2d
654 (Fla.), cert. denied, 361 U.S. 87 (1959).

Attrial, the judge receded from hef@uling on the pre-trial motion
in limine and stated that she would mit testimony regarding the
attempted robbery at the Holiday Inn iicause appellant had *‘opened
the door”’ to such evidence. Wheflthe court made its ruling,
Jennings’ counsel stated only, ““Pleas@forgive me, I'mnot exactly
sure what it was in the prior testimony tRlt opened the door to this.”’
Uponreceiving an explanation that Jenriihgs opened the door to such
evidence when he testified that he ¢ itted the Comfort Inn
robbery but denied having a gun, deferfie counsel made no further
comments or objections. Defense coufel did not offer a specific
objection which would have allowed thcitial court to reconsider its
ruling in light of the issue raised by apfillant. Because appellant
failed to contemporaneously object to thef@imission of the disputed
evidence, we find that this issue is not jjserved for review. See
Lawrence v. State, 614 50. 2d 1092, 104 (Fla. 1993); Coffee v.
State, 699 So. 2d 299, 300 (Fla. 2d DCAR997). Furthermore, we
find that based on the record in the instant e, even if the issue had
been preserved, .appellant would not f@ve met his burden of
demonstrating prejudicial error. |

Appellant also challenges the constitutidnality of the Prisoner
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

FOURTH DISTRICT

CARDELL ADAMS,
Appellant,

v. CASE NO. 98-03338

GWKE

STATE OF FLORIDA,

7

Appellee. .
/ NOV 04 1999
MOTION FOR REHEARING _
MOTION FOR REHEARING EN BANC

COMES NOW Appellant, the State of Florid&, by and through
undersigned counsel, and files its motion for rehéaring,.motion for
rehearing en banc, and/or motion for certification of gquestion of
great public importance and as grounds states: -

1. In its opinion issued October 20, 1999, the Court reversed
the single 30 year sentence imposed by the trial court holding that
because Appellant was sentenced both as'én habitual offender and a
prison releasee reoffender he had been given éeparate sentences
under each statute, or been sentenced twice fof the same crimé,
which constitutes double jeopardy.

2. The State respectfully moves the Court ‘to reconsider its

opinion. The record is clear that the trial court gave but one
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sentence of 30 years:
. It’s the judgment and sentence of this
Court, Mr. Adams, that you be sentenced to 30
years in Florida State Prison as a habitual
offender; 15 of those years are also under the
prison recent releasee stafute, 15 of those
years are under PRR which is a 15 year day-
for-day. The remainder of the 30 is as a
habitual offender.

(T. 318-19).
In its opinion, the Court states:

The Prison Releasee Reoffender Act does not
allow any type of early release, including
gain time. = See Sec. 775.082(8) (b). In
contrast, a defendant sentenced as a habitual
felony offender is eligible for early release
after completing at least 85% of his sentence.
See Secs. 775.84(4) (j): 944.275(4) (b). 1In the
instant case, if the appellant were sentenced
as an HFO, and would be required to serve 85%
of the sentence, given all allowable credits,

. he would serve approximately 25.5 years, more
than the maximum under the PRR Act. However,
by sentencing him to the first fifteen years
as a PRR, for which no gain time is credited,
appellant would only accumulate the gain time
in the last fifteen years, and would serve
12.75 additional years, or 27.75 years
minimum, which would deprive him of allowable
gain time under the HFO statute.

(Slip opinion) .

The State’s position is that the trial court had no discretion
not to sentence Appellant under Sec. 775.082(8{, even though the
court sentenced Appellant as an habitual felony offender. IThe
State maintains that since the sentence as a prison releasee

reoffender is a “mandatory minimum” sentence, that it can be

imposed in conjunction with the greater sentence given to Appellant

‘l’ : ‘ 2
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és an habitual felony offender. This Qoﬁla be the correct
interpretation of the legislative .intent set out in Sec.
775.082(8) (d)1, that “offenders previously released from prison who
meet the criteria . . . be punished to the fullest extent of the
law and as provided in this subsection ... .” Clearly, the Statute
indicates that the state attorney does not have to seek sentencing
under this act but once it does and proves that the defendant is a

prison releasee reoffender, the trial court has no option but to
. sentence the defendant under the Act. The statute goes on to
indicate that it is the intent of the Legislature that prison
releasee reoffenders be punished to the fuilest extent'of the law
and only gives the court the discretion to impose a sentence
greater than one directed under this act shéuld the defendant also
qualify for sentencing as a career or habitualloffender. It would
make no sense to then turn around and permit a trial court to
refuse to impose such a sentence since sentencing under both acts
can be accomplished without violating eithér Statute. Thus, that
Appellant would not commence to accrue gain time under the habitual
offender statuté does not convert -the single sentence into an
“unconstitutional double sentence” but simply punishes Appellant to
the fullest intent of the law, which_is fhe aim of the-Prison
Releasee Reoffender Act.

3. The State also moves this Court to reconsider its opinion

from the stand point that it finds the single 30 year sentence
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imposed herein both as an habitual offender and a prison releasee
reoffender is a “double sentence.”
In its opinion, the Court stated:
Since the court can only decline to enter a
PRR sentence when it imposes a harsher HFO
sentence, we conclude that the proper
disposition of this case is to reverse the
sentence and remand with directions to vacate
the PRR sentence.
(Slip opinion).
The State maintains that had the trial court sentenced

Appellant to fifteen years under the PRR Act, and classified

Appellant to be also an habitual felony offender, this Court would

‘have to uphold Ehe sentence because then the sentence would have

been imposed under Section 775.082(8) (a)2.c.(b) and not been a
harsher habitual felony.offender sentence under 775.082(8) (c)?.
But would that be a “double sentence”?

The State submits it would not be. Under this Court’s ruling

in Gordon v, State, Case No. 98-2522. (Fla. 4th DCA October 13,

1999), rehearing pending, the sentence would have to be affirmed as

a PRR, but the habitual offender classification wvoided. However,
the State asks Why? Both acts can be given effect at the same
time. -

4. In light of this Court’s ruling in this case, and its

holding in Gordon v, State, Case No. 98-2522 (Fla. 4th DCA October

'Which is the situation in the case presently pending before

this Court in Debra Bohler v. State, 4th DCA No. 99-02071.

4
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13, 1999), rehearing pending, the State respectfully requests this.. ©

Court rehear the matter en banc. In Gordon thisiCourt held that a
defendant cannot be sentenced both as an habitual offender under
Section 775.084, Fldrida Statutes, ‘and as a Prison Releasee
Reoffender under Section 775.082, Florida Statutes. In the present
case, the Court went further and held that the sentence amounted to
unconstitutional “double sentences”. The State thus submits that

this case should be heard en banc because it is of exceptional

importance and because it is necessary to maintain uniformity in

the court’s decisions.
I express a belief,.based on a reasqned and
studied professional judgment, that the panel
decision is of exceptional importance.
And-

I express a belief, based on a reasoned and
studied professional judgment,-that.the panel
decision is contrary to the Court’s decision
in Gordon_ v,  State, Case No. 98-2522 (F;a.
4th DCA October 13, 1999), rehearing pending,
and that a consideration by the full court is

necessary to maintain uniformity of decisions

in this Court.

[




5. Additionally, since this Court disagrees with the State’s ;
interpretation of the Prison Releasee Reoffender Act, specifically .

subsections 775.082(8) (c) and (d)1l, and the decision in this case

has the potential for affecting all prosecutions statewide in which
the Prison Releasee Reoffender Punishment Act is sought to be
applied at sentencing, the State respectfully requests this Court
certify, as a question of great public importance, the following
question:

SHOULD THE LANGUAGE IN SECTION 775.082(8) (c)

BE INTERPRETED IN A MANNER SUCH THAT A TRIAL

COURT MAY IMPOSE A SENTENCE WHICH SATISFIED

BOTH THE HABITUAL FELONY OFFENDER ACT AND .THE -

PRISON RELEASEE REOFFENDER ACT OR, IN OTHER

" WORDS, MAY THE TRIAL COURT IMPOSE A HABITUAL
FELONY OFFENDER SENTENCE IN CONJUNCTION WITH

PRISON RELEASEE REOFFENDER MINIMUM SENTENCE:
PROVISIONS? .

I express a belief, based on a reasoned and studied
professional Jjudgment, that this appeal requires immediate
resolution by the supreme court and will have a great effect on the

administration of justice throughout the state.

Assistant

. ey General
Florida Ba

0441510
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WHEREFORE, Appellant respectfully requests this Court GRANT
the instant motion for rehearing, rehearing en banc, and certify

the question as one of great public importance.

Respectfully submitted,
<

ROBERT A. BUTTERWORTH
Attorney General

Florida Bar Ne'.-0441510
1655 - Palm Beach Lakes Blvd.
Suite 300 '

West Palm Beach, FL 33401-2299
(561) 688-7759 ) .

Counsei for Appellant
CEBIIEIQAIEHQE_ﬁﬂBMIQE o
I HEREBY CERTIFY that a true and correct copy of the foregoing
"Motion for Rehearing and certification of qﬁestion of gfeat.public
importance” has been furnished by courier to: Anthony Calvello,
Assistant Public Defender, C;iminal Justice Building, 6th Floor,

421 Third Street, West Palm Beach, FL 33401 this 4th day of

November, 1999.
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TRICT C’OURIS OF APPEAL

urall was terminated by’ her employer of thlrteen ears,
. Be Soiith Communications Systems, ric. (“BellSouth"), -after;, .
uth received alétter from a customer regarding a telephone: .
. ation between Durall and a third party in which Durall used.
demgatory language to describe the customer. Durall and the third -
party, ‘avendor who supplied products for BellSouth, had together .
placed acall to the customer in order to discuss the installation of a:
Bt:g\lllet but the customer was not available at the time of the call.
and the vendor left a message, but unbekriownst to them, the

‘customer’s voice mail did not disconnect theé call at the end of the...
-message and the rest of the conversation, between Durall and the..
vendor was recorded. The customer’s letter to BellSouth attached a
teanscript of the conversation at issue.” """

Durall’s initial application for unemployment compensatlon was
granted. BellSouth appealed that ruling to the Unemployment

Bureau which reversed the award of benefits

“and found that Durall’s actions constitutéd misconduct associated :
mthheremployment The UAC affinmed the decision of the appeals”™
‘refereé it was in accord with the essential requuements of
Liw. Durall’s appeal to this court followed. "

4

“Durall first argues that the record did not contain oompetent S

y BellSouth managers and Durall: tesnﬁ before the appwls
>3 The evidence presented indicitéd tha,/without a doybt; -
“Duirall'had a conversation with a vendor which was recorded on‘a’-
mstonjer s voice mail, but the only evidence: presented as to'the~

contentof the conversation was the transcribed message supplied by
“thi customer. Although Durall admitted having a conversation, she':.

the conversatxon, and she could hot remembér the discussion: -

fap&it issue, and the tape itself was not admittéd into evidence. -
“.- The UAC must affirm the factnal findingsof the appeals 1 referee
substantial evidence in'thé record to support
. See Pownall v. loymen. Appeals CGomm'n;+
729 S0, 2d 479 ‘480 (Fla.. 4th DCA "1999).' Under. section’
EO.57(1)(c), Florida Statutes (Supp. 1998), hcarsay is'admissible

inadministrative proceedings, but hearsay alone is insufficientto - :

support dfinding unless it would be admissible'over obJectton i’
civil dction. Itisnot disputed that the transcript of the conversation ™
atissue inthiscase is hearsay evidence. Because;the transcript'was
the only evidence presented of the statements alleged to éonstitute -
Durall’s misconduct and becanse no testimony was presented at the :

hearing which could establish the predicate necessary to admit the - -

transcript as-an exception to the hearsay rule, we find that the-
appeals referee’s decision was not based on competent, substantial
evidence.: See Wark v, Home Shopping Club, Inc., 715 So: 2d 323‘
324 (Fla. 2d DCA 1998).

Moreover, evenif the mranscripecould be considered competent
substantial evidence of Durall’s comments regarding the customer,
we also agree with Durall’s second argument that her comments do
not qvince willful or wanton dzs:egard of BellSouth’s interest so.as
to support a denial of benefits.

An employee may be denied memployment compensauon
benefits.if his or her misconduct meets the standard identified in
section, '443.036(29), Florida Starates (Supp. 1998): -

MISCONDUCT.—**Misconduct’” includes, but is not hmlted
to, the following, which sha.ll potbe construed in pati matena with’
- each other:

a) Conduct evincing such vnnfnl or wanton dlsregard ot‘ an,
oyer’sinterests as is found m deliberate violation or disregard
dardsofbehavior which the employer has the right to expect

ofhis or her employee; oc
- {b) Carelessness ot neghgeme of such a degree or recurrence as
to manifest culpability, wroogful Fotent, or evil design or to show an
. inu';._ntion.al and substantial distegard of the employer’s interests oo

compénsation benefits.! We reverse. - - i
) " -Seealso§443.101 Fla, Stat. (1997). Thé eitiployer has thé-burden

the statute providing the standard parrowly in favor of the claimant. -

way Her oonduct, if we accept the transcribed conversation, was -
- not an inténtional or wanton disregard of BellSouth’s interests.-
- Durall did not know her conversation was being recorded, and she .

"'ooncur)

ms‘uﬁedtbatthetransenbedmgedxd jotrefléct the contents of- <.; separat
- ° ~“Reoffender Act for same crime mnstitutes violation of: Douhle

- Jeopardy Clause—Prison Releasec Reoffender Act s constitutional
-CARDELL ADAMS,. Appellant, -v.: .STATE- OF- FLORIDA, Appellce. 4t

i Neither the customer nor the vendor festified. Further; the *
managers admitted that they had never,acmally heard the s

~of the employee’s dutics and obhg@txons tohisocher emplo

. of provingthsit the claimant engaged. in misconduet connected with
work. See Gardnerv. Unemployment Appeals Comm’n, 682 So- 2d'
1222, 1223 (Fla. 4th DCA 1996). Further, in determining what
constitutes misconduct under that standard, courts are to construe

See Eastonv. Unemployment Appeals Corin’n, 693 So. 2d 712 13-
(Fla 4th DCA'1997). : :
- Here, Durall did notchallenge orundermme heremployer inany. - *

testified that she would never have spoken du‘ectly to a customer in .-

such a manner. Finally, BellSouth’s manager.testified that Durall

was terminated without waming for thissingle transgression. While - -
BellSouth may have been justified -in ‘terminating appellant’s '
employment Durall’s alleged conduct does not meet the standard of-

* misconduct contemplated inthe statute so as to supporta demal of

. _benefits.’

" Accordingly, we’ teverse” thé“prder- of the: Unemployment.

" . Appeals Commission and remand for an award of unemployment
eompensatlon benefits to Durall.’

REVERSEl_) and REMANDED (KLEIN and TAYLOR JJ

" iWe. have
Pmcedu:e 9 030(b)(l)(0).

I

Crimmal law—Sentencmg—Double jeopardy—-lmpositlon of '
te sentences as habitual offeder and under Prison Releasee -

. District. Case No. 98—3338 Opinion filed October 20 1999, Appeal from the

Cueutt Court for the Seventeenmlludwnl Cm:u -Broward Coun? Robert

Glmey Iudge.LT Case No. 97-23000 CF10A; Counsel Richard L., Jorandby

Public Defender, and Anthony Calvello, ‘Assistant Public Defender, West Palm

Beach, for appellant, Robert A Butterworth; Attornéy Genera!, Tallahassee, and -

- Debra Rescigno, Assistant Attomey General‘ Weést Palm Beach, for appellee. -

¥ (WARNER; C:J.) Appellanit was convicted of burglary- of an -
» 'occupxed dwelling and sentenced as botliahabitual offenderanda , .

pnson releasee -reoffender,” in' which- the- court gave separate
- sentences urider each statute. Adams appéals his sentence on the
ground that the court erred-in. sentencing him twice for the same -
" crime. We agree that the sentenoe by the trial court oousumm
double jeopardy and reverse. - - -
-Afterappellant” soonvxeuon, ‘the tnal court found that appellant'
qualified ‘as both'a prison releasee reoffender (“PRR") and a
habitual felony offender (‘‘HFO**) pursuant to sections 775.084 and .. _.
775.082, Florida Statutés €1997). The court then sentenced appel- ~
lantto atotal of thirty years. The judge specified that the first fifteen
years would- be served as a PRR. Under the prison releasee -
reoffender statute, the maximum term for the offense committed by
appellant is fifteen years. See § 775.082(8)(a)2.c. The last fifteen
years were to be served as an HFOQ, for which he would receive full
credit for time served. The Prison Releasee Reoffender Act does not

- allow any- type of “early release; including gain time. -See .
-§ 775.082(8)(b). In contrast, a defendant sentenced as a habitual
. felony offenderis eligible for early release after completing:at least

85% of his sentence. See §§ 775.084(4)(j); 944.275(4)(b): In the -
instantcase, if the appellant were sentenced as an HFO, and would
be required to serve 85 % of the sentence, given all allowable credits,

he would serve approximiately 25.5 years, more than the maximum
underthe PRR Act. However, by sentencing himto the first fifteen
yearsasa PRR, for which no gain time is credited, appellant would
only accumulate the gain time in the last fifteen years, and would
serve 12.75 additional years, or 27.75 years minimum, which' would -
depnve himof allowable gain time under the HFQ statute. ’

A ]
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The Double Jeopardy Clause of both the United States Constitu-

punishments for the same offense. See Lippman v. State, 633 So. 2d

1061, 1064 (Fla. 1994). In Ex Parte Lange, 85 U.S. 163, 168,21 L.

Ed 872 (1873), the Supreme Court stated: - - ‘ .
- Ifthere is anything settled in the jurisprudence of England and
America, itis that no man can be twice lawfully punished for the

-+ .same-offense. And though there have been nice questions in-the

. - applicationofthisrule to cases in which the act charged was such as
_to come within the definition of mote than one statutory offense, or

. to bring the party within the jurisdiction of more than one court, ..

-there has never been any doubt of its éntire and complete protection
of the party when a second punishment is proposed in the same court,’
. on the same facts, for the same statutory offense.

(emphasissupplied). In Lange the defendant had been convicted of.

‘a misdemeanor for which the punishment-was a fine or imprison-
ment. The trial court, however, imposed both a fine and imprison-
ment. Lange was imprisoned, but paid the fine five'days later. The

.. trial court, realizing its mistake,.vacated the first sentence and -

. imposed solely a prison sentence. Lange sought a writ of habeas .
corpus in which he alleged that by paying the fine he had satisfied

_ oneofthe two altemnative punishments authorized by the statute and -

was therefore entitled to release, having been punished for his
crime. The Court held that service of the prison'sentence would

Bradley, 318 U.S.50, 63 8.Ct. 470, 87 L.'Ed.:608(1943).

-~ Inprotection against multiple punishments:
Clause seeks to ensure that the total punishme;

; .hbﬁz’cdbythchgislam.—&e]ana’s v Thomas, 491 U.S. 376; -

R 1,°109 S. Ct, 2522, 2525,.105 L. Ed. 24322 (1989). ““The’

purpose is-to ensure that sentencing courts:donot exceed, by the. .
device of multiple punishments, the limits. préscribed by the °.:

legislative branch of government, .in which liés the substantive.
power to define crimes and
-at.381, 109 S.Ct. ar 2525-26 (citation omitted):+::

As in Lange, the Legislamre created-altemative- semeucing

options for the same offense. In the instant case, appellant-has. -
- received two separate sentences for the same crime, ‘with different .
lengths and release eligibility requirements. Upon completion of his. . ..
fifteen year sentence as a PRR, appellant-will have received the . -
~maximumsentence permitted forhis crime:umder that'statute: Thus;: -~
- the continuation of the semtence as a-habitual-offenderawould leave
appellant incarcerated after having completely‘seérved his' PRR -

- sentence-for the identical criminal act::A-feading of the statute
reveals that the Legislamre did pot intend to authorize an unconstitu-
tional ‘‘double sentence’™ in cases where-a convicted defendant
?ualiﬁed as both a prison releasee reoffender-and a habitual of-

ender. Section 775.082(8)(c) states: “‘[n]othing in this subsection

shall prevent a court from imposing a greater senténce of incarcera-

tion as authorized by law, pursuant to 5.-775.084 or any other.

provision of law.”” We conclude that this section overrides the
mandatory duty to sentence a ifying defendant as a prison
releasee reoffender under section 775.082(8)(d), where the court
elects to hand down a barsher sentence as a habitual offender.
Furthermore, section 775.021(4)(b) states: : - '

The intent of the Legistature is to convict and sentence for each
criminal offense comminted in the course of ong criminal episode or
transaction and not to allow the principle of lenity . . . . Exceptions
to this rule of construction are: . C
;- 1, Qffenses which require identical elements of proof.

(emphasis added). If the Legislature does not intend to create
multiple seatences for offenses requiring identical elements of
proof, then surely the stamte does not permit sentencing twice for

s the sameoffense. The imposition of a sentence under both statutes
constitutes double jeopardy and is illegal.

tign and the Florida Constitution guarantee that no person shall twice .-
injeopardy for the same offense, See U.S. Const. Amend. V; .
Const. art. I, § 9. Part of that protection-is against multiple .

nt doesnot exceed that .-

prescribe punishments.”” Id., 491 U.S -

Since thecourt canonly decline to enter a PRR sentence when it i

' imposes- a ‘harsher HFQ sentence, we conclude that the. proper:

disposition of this case is to reverse the sentence and remand with:-~
directions to vacate the PRR sentence. This is consistent with the .
legislative intent. See Jones, 491 U.S. at 381, 109 S, Ct. at 2525,
 We affirm as to all.othier issues, including the challenge to the -
constitutionality of the Prison Releasee Reoffender Act, which we
have previously addressed.- See Young.v. State, 719 So. 2d 1010 -
(Fla. 4th DCA 1998), rev. denied, 727 So.2d 915 (Fla. 1999). - -

. . . Conviction affirmed; .sentence- reversed and-remanded for..
_ vacatiorfofithe Prison Releasee Reoffender sentence. (STEVEN-»

SON, J.; and KREEGER, JUDITH L., Associate Judge, concur.) -
. ® K k.. : ' :

Criminal faw—Armed robbery—-—Evidéncé-——Claim that trial court .

erroneously admitted collateral crime evidence of a subsequent

- robbery attempt not preserved for appellate review where defense

counsel did not make specific objection which would have allowed

" court to reconsider its ruling—Sentencing—Prisoner Releasec

Reoffender Act is constitutional—Act does not violate prohibition
against ex post facto laws; does not violate single subject rule, does
notviolate separation of powers doctrine, does not violate right to
equal protection, does not constitiite cruél and unusual punish-

'ment, and does not violate procedural or substantive due process

WILLIAM JENNINGS, Appellant, v.” STATE ‘OF FLORIDA,: Appellee. dthi*;
District. Case No. 98-2003, Opinion filed October 20, 1999. Appeal from the

_Circuit Court for the Ninétéenth Judicial Circuit, St. Lucie County; Cynthia G..
.constitute double jeopardy, and the trial.court’s order vacating the. . .. nactos. Judger e sots Richard L. o
fine and imposing solely the prison sentence was void. See id.-at -
175-76. Thus, Lange was entitled to his release. See also In re

Angelos,“Judge; L.T. Case No. 97-2755 CF.:Counsel: Richard. L. Jomndby,

.. Public Defender, and Marcy K. Allen, AssistintPublic. Defender, West Pabm -
' Beach, for appellant. Babert A. Butterworth, Anorney General, Tallahassee, and...
Elaine L. Thompsor;,

-+,

‘Assisant:Attorney General, West Palm Beach, for appellee. -

é:Dduble.jgppmy ' (PER-CURIAM.) Appellant, " William Jennings, challenges his - -

conviction and sentence for armed robbery and argues that the trial
courterred inallowing the State to:admit collateral crime evidence . .
of a subsequent robbery attempt:and.erred in sentencing-him -
pursuant to the Prisoner Releasce Reoffender Act because the Actis-
unconstitutional. Weaffirm. - -.o-

" Appellant wascharged by information with robbery with a deadly

'weapon and tried by jury after a night auditor at the Comfort Irm-

notified police that appellant robbed him at gunpoint. Prior to trial,-
appellant moved the. court in.limine.to exclude evidence that
approximately one:month after the armed robbery at issue in this

-.. case, appellant. attempted to rob, the same-night auditor at the

'Holiday.Inn Express..According to the night auditor, during the.

_ robberyatthe HolidayInn, appellant allegedly stated, *“Aren’t you

thepersonIrobbed at the ComfortInn last month?"’ The trial coart

-  granted appellant’s pre-trial motion.in limine and ruled that appel-

lant’s statement to the.victim would-be admitted but the circumm-

. stances under which it was-allegedly. made—the .robbery at the

Holiday Inn—would be excluded, See Williams v. State, 110 So.2d
654 (Fla.), cert. denied, 361 U.S. 847.(1959). o

Attrial, the judge receded from her ruling on the pre-trial motion
in limine and stated that she would admit testimony regarding the
attempted robbery at the Holiday Inn because appellant had ““‘opened
the door’’ .to such evidence. When the court made its ruling,
Jennings’ counsel stated only, ¢Please forgive me, I'm not exacily
sure what it was in the prior testimony that opened the doorto this.”’
Uponreceiving anexplanation that Jennings opened the door to sach
evidence when he testified that he commiited the Comfort Ton
robbery but denied having a gun, defense counsel made no further
comments or objections. Defense counsel did not offer a specific
objection which would have allowed the trial court to reconsider ity
ruling in light of the issue raised by appellant. Because appeliant
failed to contemporaneously object to the admission of the dispoted
evidence, we find that this issue is not presecved for review. See
Lawrence v. State, 614 So. 2d 1092, 1094 (Fla. 1993); Coffee v.
State, 699.50.2d 299, 300 (Fla. 2d DCA 1997). Furthennore, we
find that based on the record inthe instant case, even if the issue had
been preserved, appellant would not have met his burden of
demonstrating prejudicial ecror. '

Appellant also challenges the constitutionality of the Priscmer
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA ¢7
FOURTH DISTRICT, P.O. BOX 3315, WEST PALM BEACH, FL 33402 5(

December 14, 1999

CASE NO.: 98-3338
L.T. No. : 97-23000 CF10A

Cardell Adams V. State Of Florida
Appellant / Petitioner(s), Appellee / Respondent(s).
BY ORDER OF THE COURT:

- ORDERED that appellant's motion filed November 4, 1999, for rehearing, motion
for rehearing en banc and/or motion for certification of question of great public
importance is hereby denied. '

| HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:
Public Defender-P.B. Attorney General-W.P.B,

ch

% '%g' w
RILAYN BEUTTENMULLER, Clerk

Fourth District Court of Appeal

RECEIVED
OFFICE OF THE ATTORNEY GENERAL

DEC 15 1998

CRIMINAL DIVISION
WEST PALM BEACH




