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.
PRELIMINARY STATEMENT

Respondent, Mr. Cardell Adams, was the Defendant and

Petitioner, State of Florida, was the Prosecution in the Criminal

Division of the Circuit Court of the 17th Judicial Circuit, In and

For Broward County, Florida.

In the brief, the parties will be referred to as they appear

before this Honorable Court.

The symbol "R" will denote Record on Appeal

The symbol "T" will denote jury trial.
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STATEMENT OF THE CASE AND FACTS

Respondent, Mr. Cardell Adams,' accepts Petitioner's Statement

of the Case and Facts as found in Petitioner's brief on

jurisdiction with the following addition:

Respondent, Cardell Adams, was charged and convicted of

burglary of an occupied dwelling, R 5-6, 27. Prior to Respondent's

sentencing hearing, Petitioner-State filed a written Notice to have

Respondent declared a habitual felony offender. R 7. In addition,

Petitioner-State filed a separate written Notice to have Respondent

declared a Prison Releasee Reoffender pursuant to section 775.082.

R 9.

At the conclusion of the sentencing hearing, the Trial Judge

found that Respondent qualified for sentencing as a Prison Releasee

Reoffender pursuant to section 775.082(8) (a) (21, Florida Statutes

(T 312-313) and as a habitual felony offender pursuant to Section

775.084, Florida Statutes. T 313-314. "The court then sentenced

appellant [Respondent] to a total of thirty years. The judge

specified that the first fifteen years would be served as a PRR.

Under the prison releasee reoffender statute, the maximum term for

the offense committed by appellant is fifteen years. See §

775.082(8) (aJ2.c. The last fifteen years were to be served as an

HFO, for which he would receive full credit for time served. The
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Prison Releasee Reoffender Act does not allow any type of early

release, including gain time. See 5 775.082(8) (b). In contrast, a

defendant sentenced as a habitual felony offender is eligible for

early release after completing at least 85% of his sentence. See §§

775.084(4) (j); 944.275(4) (b) ." Adams v. State, 24 Fla. L. Weekly

D2394(Fla.4th  Oct. 20,1999). See Appendix.
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.

SUMh¶ARY OF ARGUMENT

This Honorable Court does not have authority pursuant to

Article V, Section 3(b) (3) of the Florida Constitution to review

this decision of the Fourth District Court of Appeal because the

decision does not expressly and directly conflict with a decision

of another District Court of Appeal on the same question of law.



.

THIS DECISION OF THE FOURTH DISTRICT COURT OF
APPEAL DOES NOT EXPRESSLY AND DIRECTLY
CONFLICT WITH THE DECISION OF ANOTHER
DISTRICT COURT OF APPEAL.

ARGUMENT

This Honorable Court has authority pursuant to Article V,

Section 3(b)(3)  of the Florida Constitution (1980) to review a

decision of a district court of appeal that expressly and directly

conflicts with a decision of another district court of appeal or

the Supreme Court on the same question of law. See The Florida

Star v. B.J.F., 530 So. 2d 286, 288 (Fla. 1988). This Court in

Mancini v. State, 312 So, 2d 732, 733(Fla. 1975),  made clear that

its "jurisdiction to review decisions of courts of appeal because

of alleged conflicts is invoked by (1) the announcement of a

rule of law which conflicts with a rule previously announced by

this court or another district, or (2) the application of a rule

of law to produce a different result in a case which involves

substantially the same facts as a prior case. In this second

situation, the facts of the case are of the utmost importance." [

Emphasis Added].

At bar, Respondent, Mr. Cardell Adams was sentenced to thirty

(30) years in prison as a habitual felony offender and fifteen (15)

years in prison as a prison releasee reoffender. The Fourth
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District explained in its opinion: \\ The court then sentenced

appellant [respondent] to a total of thirty years. The judge

specified that the first fifteen years would be served as a PRR.

Under the prison releasee reoffender statute, the maximum term for

the offense committed by appellant is fifteen years. See §

775.082(8) (aJ2.c. The last fifteen years were to be served as an

HFO, for which he would receive full credit for time served." Adams

v. State, supra.

The case cited by Respondent in support of their request

for conflict jurisdiction Grant v. State,24 Fla. L. Weekly D2627

(Fla. 2d DCA Nov. 24, 19991, is factually distinguishable from the

instant case. Respondent, Cardell Adams, received a thirty (30)

year habitual felony offender sentence and a concurrent fifteen

(15) year Prison Releasee Reoffender sentence. In contrast, Mr.

Grant was sentenced to a concurrent term of 15 years in prison as

a habitual felony offender and 15 years as a Prison Releasee

Reoffender. The Second District explained:

Lastly, Grant argues that his sentence
violates double jeopardy because it consists
of two separate sentences as a prison releasee
reoffender and as a habitual felony offender
for a single offense. However, the final
judgment and sentence clearly reflects that
Grant received one sentence of fifteen years
as a habitual felony offender with a minimum
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mandatory term of fifteen years as a prison
releasee reoffender. Minimum mandatory
sentences are proper as long as they run
concurrently, See Jackson v. State, 659 So.2d
1060, 1061-62 (Fla.1995). Moreover, Moreland
V. State, cited by Grant, is distinguishable
because in that case the defendant actually
received two alternative sentences. see 590
so. 2d 1020, 1021 (Fla. 2d DCA 1991)
(defendant was sentenced to life in prison
with a twenty-five year minimum mandatory as a
habitual offender or to life under the
guidelines, whichever was less). Because the
minimum mandatory sentence runs concurrently
to the habitual felony offender sentence,
there is no error.

Id. [Emphasis Added].

This Honorable Court has authority pursuant to Article V,

Section 3(b) (3) of the Florida Constitution (1980) to review a

decision of a district court of appeal that expressly declares

valid a state' statute. Fla. R. App. P. 9.030(a)  (2) (A) (i). See

also Libertarian Party of Florida v. Smith, 687 So. 2d 1292 (Fla.

1996). However, the Fourth District in the instant case did not

expressly declared valid any Florida statute, Further, the Fourth

District did not expressly construe our State Constitution or the

United States Constitution in their decision. See Fla. R. App,  P.

9.030(a)  (2) (A) (ii). Therefore, this Honorable Court does not have

jurisdiction over the instant cause on the alternative basis

advanced by Petitioner-State and should decline to review this
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Cause on the merits.
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CONCLUSION

Based on the foregoing arguments and the authorities cited

therein, Respondent respectfully requests this Honorable Court to

deny Petitioner's request for discretionary review over the instant

cause.

Respectfully submitted,

RICHARD L, JORANDBY
Public Defender

x
Assistant Public Defender
Florida Bar No. 266345
15th Judicial Circuit of Florida
Attorney for Cardell Adams
The Criminal Justice Building
421 Third Street, !Zth  Floor
West Palm Beach, Florida 33401
(561) 355-7600
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‘i’  I

Dud a-&&&and- rm wimony  w&present&
k.ri.ag’khi&.cotid  establi tlteprtdimte  aecessaty  to admit the
tranicript  as*=.  exception to tk kzsay rule,-_we find  that the
a@& referee’s de&ion was not M on competent;  substantial,
evideti: See.Warkv. Home S3wpping  Club,  Inc.‘. 7 15 So; 2d 323:
324 (Fla. 2d DCA 1998). .

Moreover, evenifthenznscr@mald  beconsidered  competent,
subsdalevideruxof~sasmmmts regarding the,customer,
we ako agm with,Durall’s  zotxl vent that her commenti  do
not &ikviUfiil or wanton  w of &USouth’s  interest so as
tosti&rtadenial.ofbenefits. <

An ’ etiployee  may be d& vloyment compensatidn
tihift~~if his  or her miseondua  q the  sedard identified in
s+n:443.036(29), FloridaScmm  (Supp. 1998): I. ,‘.

MISCONDUCT.-•“W’ iaclUdes,  but is not limited
to,,th~  following, which shall mtkcanstrued  in pari  matetia  with

: each other:
+ ’ (a) Conduct evincing  such  wiUfnl  or wanton disregard of an

empliya’s  intere+  as is fW  m &hkrate  violation or disregard
ofstankdsofbehavior  w-t&h  d~auployer  has the right fo expect
of his or her employee; or

(b)  Carelessnessor  cegligcrrr  ofnrch a degree or recurrence as
to manifestculpability. ~mr&lioccm,  or evil design or to show an

T in ntional and substantial distcgpdof  rhc  employer’s interests  or

double:jq&y&  five=;.+.:  : ,I_.. :.;:  i..e
Afterappellant’s  conviction, the trial court found that &&ant

qualified.‘as  b@‘a  pi-i&a releak reoffender  (“PREV>  and :a’
habituai felofiyoffender(“HF0”)  pursuari  to sections 775,084 zu~d -,.-  _ .
775.082,FloiidaSt~t~,F1997).  Thecourt  thensentenced  app&
lanttoatotaofthirtyyear’s.*LZiejudges~ificdthatthefitstfiftear
years would+e  -serv+ as ‘a PRR. IJnder  the prison releasec _
mffenderstatute,the maximum term for the offense committed  by
appellant is fifteen years:  See 0 775.082(8)(a)2.c.  The last fifteen
years were to be sewed as au HFO. for which he would rbdcive  full
credit for-  served.  The Prison Releasee Reoffender Act does not
allow ariy type i3f ,early. release; including gain time. -See -
-5 775.082(8)@).  In contrast, a defendant senten&  .Bs a habitual =
felony offender-iseligible for wly release after completing at least
85 % of his sentence. St=  $5 775.084(4)(j);  944.275(4)(b):  In the - - ’
instantcase,  ifthe appellant were sentenced as an HFO. and.would
be required to serve 85 % of the sentence, given all allowable credit&
he would seerve  appmxirdately  25 -5 years ,’  more than the maximum
underthe  PRRAct.:Hotiever, by sentencing  him to the first fifteefi
years as a PRR,  for which no gain time is credited, appellant would
only  accumulate the gain time in the last fifteen years, and would
serve 12.75additionalj, or27,7Syears  minimum, which~would  .- -
deprive himof  allowabl:  gain time under t@HFO,  statute.



The Doublekopardy  Clause of both the.United  States Cor&u-
tionandthc  FloridaConstiaaionguarantetthatnopersonshaIl  twice

:
be$tinjeopardyfbrthesameofknse..See  KS;  Const. Amend. V,
Fla.  Const.  art. I, 5  9. Part of t&at  protection:is  against multiple,
ptmbbments  for the same offense.  Ske  .Uppman  v. Stute,  633 So. 2d,
1061,1064(Fla.  1994). InExPwteLange,  85 U.S. 163.168.21  L.’
Ed87~(1873),thesuprtmccourt~~~  .:.,.*

qf there is anything settled in the jurisp~d~kc  of England and
Amctica,  it is that no man can be twice lawfully punished for the

$ame  joffcnse. And though thcrc  have been  @q  questions-in-the :’ %.
. applicationofthisruleuletocases  invGch thca~tc~gcdwas  suchas

to~mcwithinthedcfinitionofmorethan’~nes~~toryoffcnse,  or
to bring &he  party within the  jurisdidtion  df more than one court,
~thereharneverbeenanydoub~of  igkztik  ~~~complete  protection
of the pan)  rclhen  asecotadpuwhment~isptqo$t$  in the same court,
on t&  same facts, for the same JrLvuto*  o@y  .-

(emphasiisupplied).  InLMge  thedefen&t-had been  convked of--
a misdemeanor for which the punishmerkw~  a fine OP  iniprison:

: ‘me&The  trial court, however, impoie$both  a fqe a@  imprison-
me&. Langem  imprisoned, but paid thti ftik  f&days  later. The

:. trial court, realizing  its mistake,-vacatedtheliefrrst  sentence and
. imposed solely a prison  senknce. Lange y

wrpus in which  he $leged  e by payingthc Lc
lit,a  writ ofhabeas

he had satisfied
_ o~ofthetwo~~~~o~~~ytbestatutcand~-

was therefore ‘kntitld  to &lease,  haa  be+~,punished  for his
crime.-  The Court  held that s#viot’ of the p@)rz.scrttepcc~would.

Since thcwurtcanonIy  dccline,$o  enter a PRR sentence when it I
impo’ses~a:bzsher  HFO  sentence,.  we conclude .&at  t@e.propeG
disposition of thii  case is to reversq  the sentence and rem&&with-:;
directions to vacate the PRRsentence.  This is consistent with the.
legislative intent. See Jones, 491 U.S. at 381,109 S. Ct. at2525

We affirm as  to all:other  issves;  including the challenge to the .
~nstitutionality of the.Prison,Releasee  Reoffender Act. which we
have..previously.a&&sed.~See  Yo’ourrg..v.,  Srufe;7.19  So. 2d 1010 . .
(Fla. 4th DCA  1998),  revi  denied, 727 So. 2d 915.(Fla..  1999).

+. Conviction .affume&  ~sentence.-.  reversed an&.  remanded  for..
~acatio,~o6tnR~~,R~ffender~~nce~  (STEVE&r
SON, J:; and KREEGER,  JI@lTH.L.  i Associate Judge, conau~)  .*

‘. .:,. * d’ *;..
: : *

Crlmldhw-Armed  robtiery~Evldence-Claim  that trial court
erroneously admitted cootlateral crime evidence of a subsequent
robbery at+.@  not preseticd foc,appelhte  review where defense
counseIdid,not  make s~~Ific.objection.?vhich  woutd  have  allowed
court to,  reconsider  its. ruIiug+eqtencing-Priti+ Releasec
Reoffendk  Act is constitutioti&&tdo~  not violate prohibition
again&x po$  factala+s;&es  cot  vioh+ngle,  subject rule,  dois  -
.notvi&%e  separatidn~ofp&er9dixt$ne,  &es  not violate right to
~equal~‘#otektion,  do&:tiM  cohstitih  ciwY and unusual.puniskt-
men&,  and ilqes not violat$~rocedura~  qr’sPbst$ve  d,ue  process

reveals  that theLegislarme&dnot  intend  to author& an unconstitu-
tional “double semen&’  in cases’where-azonvictcd  defendant
qualified as both a prison rdcasae reoffender,and  a habihlal of-
fender. Section775.Osys)(c)  stafes:  “[n]othiug  inthii subsection
shall preventacourt fromimpming  a greater sentence of incarcera-
tion as author?& by Law. pursuant  ro s. -775.084 or any other
provision of law.” WC dude that this section  overrides the
mandatory duty to suue~~~ a qualifying defendant as a prison
releasee reoffender  undcrsxzion  775082(8)(d); where  the court
elects to hand down ahz&zfcefetlce  as a habitual offender.

Furthermore, section 715,021(4)@)  states:
The intentof  the kg&mrc is to  convict and sentence for each

criminaloffeosccoam&&indze  course ofone  criminal episode or
y ,.
P

( transaction and not [o a.kw  &c principle of lenity _ . . _ ,&kcepions
.:ii:: .*I’. to this t-de of co- ax
..2::::::::::::..c- 1 , 1.  Offenses which reqeire identical elements of proof.

. (emphasis added). If tlz Legislature does not intend to create
multiple sentences for off- requiring  identical elcmeots  of
proof. then surely the -does not permit sentencing twice for

, thesumeoffense.  TheT~tiooofasentencc under bothstatutes
constitutes double jwparc& and is illegal.

stauces  under which it ..wmalleg&Uy.. made-the -robbery at the
Holiday@r+would.be  excluded, ~ee.MWams  v. Stafe,  110 So- 2cl
654 (Fla.), cert. denied,-361  U.S.,847,(1959).

At trial, the judge- fromher  ding on the pre-kid  ti&on
in limine and stated that she would a&nit testimony regarding I&
attempt&obbery  attheHoliday  Innbecaust~appeUanthad  “o+
the door” .to  such evidence. When the court r+de  its rukg,
Jennings’ counselstated  only, !‘Flease forgive me. I’mnotexau&
sure  what it was inthcprior testimony that opened:the  door to thk”
Uponreceivingan~~tionthatJenningsopenedthedoorto~
evidence  when he ¶Mified  that he committed the Comfqq,  Eon
robbery but deniedhav’iag  a gun, defense counsel made no fktkr
comments or objections. Defense counsel did not offer  asp&@
objection which wouldhave  allowed the  trial court to reconsid~‘~
ruling in light of the issue taised.by  appellant. Because appeIkmt
failed to contcmporaneowly  object to the admission of the d*kpuXul
evidence, we find  that this issue is not preserved for review, Set
Lawrence v. State, 614 So. 2d 1092, 1094 (Fla. 1993); G@kz v.
State, 699,So.  2d299.300  (Fla. 26 DCA 1997). Futiennorc.  wc
fmdthat  based,onthe  record in the instant  case, even if the issuehad
been preservkd,  appellant would not have met his burdar  of
demonstrating prejudicial error.

Appells$  @SO  challenges the constitutionality of the mr
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