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STATEMENT OF THE CASE AND FACTS

In light of the Supplenental |ssue and the State's
positions infra that the defense not only opened the door to
Detective Hand's opinion testinony contested here but al so
extensively fought to open it against the State's opposition,
the State adds the following facts to those in its Answer
brief of Appellee.

Al t hough the instant issue concerns Detective Hand's
testi nony, defense counsel had earlier engaged in the
foll owing attenpted cross examinati on of Detective MCurdy,?
to which the State objected:

Q M. MCurdy, you talked to both the defendants, did
you not ?

A vyes, | did.

Q Were you able to form an opi nion who was the | eader

and who was the foll ower?

MR. MOLCHAN [ prosecutor]: Objection, Your Honor. No
f oundat i on.

THE COURT: Sust ai ned.
(T-1V 471-72) Defense counsel continued cross-exam nation:

Q Based on your conversation with the two of them
were you able to discern who was the person who was
maki ng the decisions in this matter?

MR. MOLCHAN [ prosecutor]: Objection. Lack of
foundation and also this is going beyond the scope of
di rect exam nati on.

! In this brief, enphasis is supplied and referencing
conventions are the same as in the Answer brief of Appellee,
except "SIB" references Lawence's Supplenental Initial Brief
and "AB" references the State's Answer Brief previously filed
in this case.



THE COURT: Absent nore of a foundation |I'll sustain
t he objecti on.

MR. KILLAM [ defense counsel]: 1'd like the w tness
on-call for tonmorrow

(T-1V 472)

After the foregoing cross-exam nation and very shortly
before the State rested its case (T-1V 561), the prosecutor
obj ected to Detective Hand opi ning regardi ng aspects of
Lawr ence's personality:

MR. MOLCHAN [ prosecutor]: Judge, if we could
approach on an issue. | understand that they're going
to do some cross exam nation of Detective Hand. |
anticipate — just total anticipation. | haven't had a
chance to talk to Counsel, but one of the questions
will be, 'Who was the | eader, who was the follower? I
mean, we woul d object to that question on the fact
that this is basically an ultimte issue type of
gquestion that's being asked. This is not proper for
this particular question.

We're going to the ultimate issue that the jury is
going to decide as to who was — whet her Jerem ah was
t he dom nant person over Jon Law ence. And our
obj ection is basically fromthat. There's no question
that they can go into words and deeds of those
i ndividuals, but to ask himthe ultimate issue is in
our opinion basically objectionable at this point.

A | aw enforcenent officer in a marijuana case for
i nstance cannot | ook at the — cannot testify about the
anount of the marijuana and whether it's consistent
with intent to distribute. And | believe that that
falls into the same range of what Detective Hand may[
] be asked in this situation, so just -

MR. KILLI AM [ def ense counsel]: Judge, the dynam cs
of the detective is reading people and determ ni ng who
is the | eader and who is the follower. And he's got a
case file this thick (Indicating). And he was probably
in the presence of both of these defendants nore than
anybody. And |I think we can lay a foundation and he
can answer that sinple question, if he has an opinion,
as to who was the dom nant person of those two.

THE COURT: |'d have to see the foundati on and have
to hear what the foundation is.



MS. STITT [defense counsel]: The foundation would
be, 'How nuch time have you spent with John Lawrence?
How nmuch tinme have you spent with Jerem ah Rodgers?
Have you taken statenments from both defendants? Did
you spend tinme in the car?

MR. KILLAM 'Did you conpile an extensive file on
this case and review that file? Did you give a
deposition for M. Wiite and Ms. LeBoef? that |asted
from9:00 in the morning until 2:30 in the afternoon
on this issue? You ve been down here a nunber of
weeks.' He's the main man to answer that question, as
far as none of us have been in the presence of the
Def endant as nmuch as M. hand. | think he's qualified
to answer that question, which one was dom nant. It's
a thought process he has to pretty nuch detern ne
bef ore he goes into situations —

MS. STITT: How many cases —
MR. KILLAM - the dynami cs of the investigation.

MS. STITT: — has he dealt when there have been co-
def endant s?

MR. KILLAM And you use that dynamic to find the
truth, you know, the ol' nmut and Jeff approach.

THE COURT: | don't have any problemw th the, you
know, specific facts, or incidences, or things that
happened that would go to that; but my question is
whet her he can give the ultimte conclusion or opinion
as a lay witness basically, a lay opinion as to who
was the domi nant player in this role and that is the
ultimate fact. | don't have any question about you
being able to ask him you know, specific facts or
questions that would allow you to nmake the argunent to
the jury; but the problemis asking himthat ultimte
guesti on.

MR. KILLAM Well, | would submt to the Court the
rul es of evidence are relaxed; and this opinion is one
that he is immnently -

THE COURT: Ri ght.

2 VWi te and LeBoef were trial counsel for Jerem ah
Mart el Rodgers, whose case is on appeal and awaiting briefing
in this Court in Case #SC01-185. White appeared in this case
when Lawrence called Rodgers as a witness (See T-1V 562-65).
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MR. KILLAM - qualified to nake as a detective.
And it's inhibiting our right to present mtigating
testinony, and we're not allowed to ask that question.

THE COURT: Well, let me think about it alittle
bit.

MR. MOLCHAN: Qur basic issue to base it on the
aspect is to give an opinion on an ultimate issue for
a jury to resolve.
(T-1V 550-53) The trial judge then ruled that the defense
guestion was beyond the scope of direct exam but reserved
ruling, in the context of the defense use of the opinion in
its case in the penalty phase, on whether
it would be proper or inproper to allow the officer to
give that lay opinion basically. And I don't know the
answer to that question. I'mgoing to have to do sone
research.
(T-1V 554-55)

After the State rested and after the defense had called
several other witnesses, the trial judge ruled that, although
it would, absolutely w thout question, be inadm ssible in the
guilt phase, he would allow primary investigators to opine in
this penalty phase "on who was the dom nant person"” (T-V 706).
The trial judge indicated that he could find "no cases on
poi nt" but that he would err on the side of caution in the
context of a penalty phase where the "nornmal scopes and the
rul es of evidence are relaxed somewhat” (lLd. at 707). The
prosecut or asked for "perm ssion if we find authority to

revisit this issue in the nmorning ... " (lLd.). After the trial

judge reiterated how he struggled with the issue and deci ded



to err "on the side of liberality” (Ld. at 708), the
prosecutor reiterated his opposition:

*** |t's our position that you are asking a layman to
give opinions as to the ultimate issue, which is a jury
question. *** | understand the Court's ruling. And what
the State would ask is that if we find authority, that
we be permitted to revisit this issue with the Court

(1d.)

Def ense counsel explained what it perceived to be the
State's burden in showi ng that the opinion testinony should be
excl uded:

... domnation as the mtigating issue ... is the
reason for the testinmony. In other words, | think they
haven't had a case where the Defense is trying to
establish the substantial dom nation of the co-
def endant[, which is] what they have got to find ***
to prevent this fromcomng in, otherwise it's going
to be in error.

(Ld. at 709)

Def ense counsel indicated that it would introduce the
evi dence through Todd Hand and asserted that Hand was an
expert:

And it's not a |lay person that we submt here. W
have an expert detective with years of experience and
school s involving interview ng techni ques, and
personalities, and type of thing. I'mnot talking
about pulling sonmebody off the street with no | aw
enf orcenent experience and asking for that type of
opinion. | think to say that he's a |lay person is not
exactly correct.

(Ld. at 710-11) The prosecutor then argued that it was |ay
testimony and the judge agreed but said that, after thinking
about it "hard," the best decision was to admt the testinony.

(Ld. at 711).



The trial court discussed jury instructions and other | egal
matters for a short while then adjourned and resuned those
types of discussions the next norning. (See ld. at 711-42)

The defense then called Detective Todd Hand to testify
regardi ng the personalities of Lawence and Jerem ah Rodgers,
including the relationshi ps between their personalities (See
Id. at 743-49) and the detective's qualifications , e.g., on
direct exam nation, defense counsel elicited the foll ow ng
testimony:

|"ve been to several training schools as to
interview and interrogation. *** [An interview
i nvol ves psychol ogy because] when you interview anyone
be it a suspect or a witness or a victimyou, you have
totry to identify their, where they are com ng from
their position, and be able to anticipate what they
may say, what they may not say in reference to your
i nvesti gati on.

(Ld. at 745-46)
The defense's direct exam nati on conti nued:

Q And is it helpful to have an opinion about a
personality type that you are interview ng?

A Yes.

Q And in very basic terns do you believe that we
have al pha nal es and beta mal es?

A Yes.

Q Would you consider Jerem ah Rodgers to be an
al pha mal e?

A It all depends in what context.

Q Inrelation to Jonathan Lawence (sic [in
original transcript]) would you consider himto be
al pha and Jonat han to be beta?

A | don't know
* % %
Q You spent a lot of time taking statements from
Rodger s?
* % %
[ A] Yes.

Q And Jonathan Lawence, you spent a lot of tine
taki ng statements from hin?



A Yes.

Q And based upon the tine that you spent taking
statements from himand being in their presence you
were unable to forman opinion as to who was the
dom nant person between the two of then?

A Well, | have an opinion on it if that's what you
want to hear

Q Yes. I'd like your opinion.

A M opinionis in a public forum | believe,
per haps here, you'll find Jerem ah Rodgers to be the
al pha mal e that you are tal king about, be gregarious,
outgoing, social. In this type of situation you woul d
find M. Lawrence as a quiet, introverted type of
i ndi vidual in an openly public area.

Q Well, are you telling ne they are different when
they are in private or do you have an opinion on that?

A M opinion is yes, they are different.

Q And how different are they?

A | believe the biggest difference is in M.
Lawrence. | think — the nore | talk to himface-to-
face, or one-on-one or two-on-one he began to open up
to me and talk nore |oud and freely and nore rel axed
than he did in public when I would confront himlet's
say at his residence or in the presence of other
peopl e.

Q So, do you have an opinion as, between the two
of them was there a dom nating person?

How | ong did it take you to build the rapport
wi t h Jonat han?

A In hours? probably two or three.

Q What about M. Rodgers?

A One or two. When | first, after he was arrested,

we're tal king post arrest — or | amtal king post
arrest.

Q Is it not true, M. hand, that you told nme that
you felt like there was an alter ego inside of
Jonat han Lawrence that Jerem ah Rodgers took advantage
of ?

A Yes.

* % %

Q Do you believe that he shot her in the back of
the head?

A Meaning Jerem ah Rodgers?

Q No. Jonathan. |Is the evidence unrefuted that
Jerem ah Rodgers is the shooter in this case?

A | believe so.

(Ld. at 746-49)



The prosecutor's cross-exam nation of the detective
elicited testinony that Lawrence initially denied know ng the
victim that in public settings Lawrence is going to be a nmuch
nore introverted individual, and that Rodgers is a nuch nore
extroverted individual. (Ld. at 749-50) The prosecutor then
asked:

... you al so have an opi nion about when they are
t oget her?

A Yes.

Q Isn't it true that basically when they conbi ned
toget her they were working together? Or there was a

rel ati onship of sone sort that they worked together?
A | believe that they, when they are in each

ot her's conpany they have — | don't want to say equal
relationship as far as his calling the shots or
what ever, but | believe that Jon Lawrence is nuch nore

open and outgoing in front of Jerem ah because of
their friendship. Which is only natural.

(Ld. at 750)

On redirect exam defense counsel elicited additional
testimony concerning the relationship between Law ence and
Rodgers, including the follow ng, which flowed fromthe
detective's question whether counsel was referring to a
certain date:

We were talking [at deposition] about basically
the whole chain of events that resulted in this
situation that we have before us today: The shooting,
the other killing.?

Didn't you have an opinion that he was foll ow ng
the directions of M. Rodgers? That is Jonathan was?

A | think possibly to a certain extent he may have
been, yes.
Q And did you not nake a statenment to me that you

t like there was an alter ego in Jonathan Lawr ence

fel
t hat Jerem ah Rodgers took advantage of ? You were

3 Thi s paragraph is not included in the quote at IB 2.
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seated here, | was seated here, and we were | ooking at
each other dead in the eye and you said that?

A | recall that in detail but --

Q And you also admt that what goes on between
these men in private —

MR. MOLCHAN [ prosecutor]: Judge -

THE COURT: He said "but'. Did you want to allow him
to finish or allow himto state —

MR. KILLI AM Judge, he answered the question and
admtted that it took place.

THE COURT: I'Il allow the state if you need to
cross. Go ahead.

(Ld. at 752) On redirect exam the detective denied that
Lawr ence was cooperative. Instead, before arresting Law ence,
"He continuously lied" to the detective, and after the arrest
he was "[s]onewhat" cooperated. (ld. at 753)

The entire re-cross exam nation of the prosecutor, targeted
in the SUPPLEMENTAL | SSUE consi sted of the foll ow ng:

Q Now, Investigator Hand, you were getting ready
to say sonething to the jury and you had a 'but’'. Can
you expl ain your thought process on that, your coment
to M. Killanf

A | believe that was a reference to M. Lawence's
alter ego. And naturally I'mnot a psychol ogi st or
soci ol ogi st or anything like that, but fromny
j udgment -

MR. KILLAM Then he is not qualified to answer a
guesti on.

THE COURT: Overrul ed.

A Anyway, | said sonething about an alter ego on
Jon Lawrence's part, and | believe that he does have
an alter ego when he is with M. Rodgers. And
believe that the night that — that Justin Livingston
was nurdered and al so Jennifer Robinson, | believe
t hat Jon beconmes the person that he wanted to be, he
al ways wanted to be and couldn't be in society.



And | believe that he becones very demandi ng and
forceful and violent. And | think that the evidence
speaks for itself.

MR. KILLAM Judge, at this time | nove the [C]ourt
for a mstrial based upon his testinony.

THE COURT: Deni ed.
You may step down.

(T-V 755-56)

SUMVARY OF ARGUMENT

Def ense counsel fought |ong and hard and successfully
convinced the trial court to allow Detective Hand to opine
regarding the personalities of Lawence and Rodgers and how
t hose personalities interact with each other. Then, after the
def ense opened the door to this subject and elicited the
testinmony it desired on it, it tried to close the door, which
woul d have unfairly left the jury with a m sl eadi ng i npression
of the detective's opinion.

The trial court did not abuse its discretion in allow ng
the detective's recross-exam nation testinony because the
def ense had opened the door to the subject; it was within the
scope of redirect exam nation, as clearly shown by the
recross-exam answer explaining his cut-off redirect-exam
answer that ended in "but --"; it was within the scope of
def ense counsel's concession that the detective was an expert;

and, it would have msled the jury regarding the detective's

true opinion to not allow himto finish his answer. Moreover,

-10 -



this testinony was elicited during the penalty phase, where
the rules of evidence are rel axed.

In any event, in the context of the totality of facts in
the case, the detective's 13 lines of testinony attacked here

are harnl ess beyond a reasonabl e doubt.

-11 -



ARGUMENT
SUPPLEMENTAL | SSUE

DI D THE TRI AL COURT REVERSI BLY ERR BY ALLOW NG
| NVESTI GATOR HAND TO TESTI FY ON RECROSS-

EXAM NATI ON CONCERNI NG LAVWRENCE' S PERSONALI TY?
(Rest at ed)

The SUPPLEMENTAL | SSUE attacks® the 13 lines of the
prosecutor’'s recross exam nation testinony of Detective Hand
(at T-V 755-56), in which he explained his answer on the
defense's redirect exam nation that he recalled telling
def ense counsel that Lawence had an alter ego that Rodgers
"t ook advantage of *** put --" (T-V 752). The following is the

recross testinmony at issue here:

Q Now, Investigator Hand, you were getting ready

4 Def ense counsel objected to the testinony only on

the ground that the question exceeded the qualification of the
witness (T-V 755). Therefore, other grounds that Law ence now
argues, e.g., constitutional rights (SIB 1), are not

preserved. See White v. State, 753 So.2d 548, 549 (Fla. 1999)
("this argunent [state Constitutional due process] was not
raised to the trial court or to the district court of appeal
during the direct appeal fromhis conviction ... we decline to
consider this argunent because White has not preserved this
issue for review'); Knight v. State, 721 So.2d 287, 296 (Fl a.
1998) ("Knight claims ... violation of the confidentiality
provi sion of Florida Rule of Crimnal Procedure 3.211,
Knight's Fifth Anmendnent right against self-incrimnation, and

his Sixth Amendnment right to counsel"”; "never raised the
confidentiality provision, Fifth Amendnment, or Sixth Amendnment
issues in the trial court ... those sub-clains are

procedural ly barred"); Melbourne v. State, 679 So.2d 759, 765
(Fla. 1996) (jury selection claimwaived if not renewed "before
the jury was sworn"); Hill v. State, 549 So.2d 179, 182 (Fl a.
1989) ("constitutional argunment grounded on due process and
Chanbers was not presented to the trial court. Failure to
present the ground bel ow procedural ly bars appellant from
presenting the argument on appeal").

-12 -



to say sonething to the jury and you had a 'but’'. Can
you expl ain your thought process on that, your coment
to M. Killam[defense counsel]?

A | believe that was a reference to M. Lawence's
alter ego. And naturally I'mnot a psychol ogi st or
soci ol ogi st or anything like that, but fromny
judgment — *** [defense objection] Anyway, | said
sonet hi ng about an alter ego on Jon Lawrence's part,
and | believe that he does have an alter ego when he
is with M. Rodgers. And | believe that the night that
— that Justin Livingston was nurdered and al so
Jenni fer Robinson, | believe that Jon becones the
person that he wanted to be, he always wanted to be
and couldn't be in society.

And | believe that he becones very demandi ng and
forceful and violent. And I think that the evidence
speaks for itself.

(T-V 755-56)

The STATEMENT OF THE CASE AND FACTS, supra, establishes
def ense counsel's persistence, over State opposition, to have
a detective opine in the subject matter now contested on
appeal . Defense counsel's persistence has three inplications,
each of which is fatal to this issue: the defense opened the
door to the brief recross exam nation attacked here, the
recross exanm nation was within the scope of the redirect
exam nation, which clarified what woul d have ot herw se been
m sl eadi ng, and the detective's expertise in this matter was

essentially stipulated by the defense.

STANDARD OF APPELLATE REVI EW

To prevail on appeal on this issue, Lawence nust establish
t he unreasonabl eness of the trial court's ruling that the
detective on recross exanm nation be allowed to explain his

redi rect exam nation answer. Conpare Ray v. State, 755 So.2d
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604, 610 (Fla. 2000) ("Adm ssion of evidence is within the

di scretion of the trial court and will not be reversed unless
t here has been a cl ear abuse of that discretion"); Jent v.
State, 408 So. 2d 1024, 1029 (Fla. 1982)("trial court has w de
di scretion concerning the adm ssibility of evidence, and, in

t he absence of an abuse of discretion, a ruling regarding

adm ssibility will not be disturbed"); Crunp v. State, 622

So.2d 963, 970 (Fla. 1993)("beyond the scope of direct
exam nation"), with Canakaris v. Canakaris, 382 So. 2d 1197,

1203 (Fla. 1980)(to establish an abuse of discretion,
Appel | ant nust show that the trial court's ruling was
"arbitrary, fanciful, or unreasonable"). See also §90.612(2),
Fla. Stat. ("court may , in its discretion, permt inquiry
into additional matters").

In the words of Jones v. State, 440 So. 2d 570, 574 (Fla.

1983), "Absent an obvious showing of error, this Court should
not tanper with a trial judge's determ nation of
adm ssibility."

The trial court's ruling should be affirmed if it is

correct for any reason. See Dade County School Board V. Radio

Station WOBA, et al., 731 So.2d 638, 64-45 (Fla. 1999)

(collecting authorities); Murray v. State, 692 So.2d 157, 159

n. 2, 159-60 (Fla. 1997) (trial court sunmarily deni ed notion
to suppress; "the trial court reasonably could have denied
Murray's nmotion to suppress because" of consent); Caso V.

State, 524 So.2d 422, 424 (Fla. 1988) ("conclusion or decision

-14 -



of a trial court will generally be affirmed, even when based
on erroneous reasoning, if the evidence or an alternative

t heory supports it"); Vandergriff v. Vandergriff, 456 So.2d

464, 466 (Fla. 1984)("the well-established rule that trial
court decisions are presunptively valid and shoul d be
affirmed, if correct, regardl ess of whether the reasons

advanced are erroneous"); Dandridge v. Wllianms, 397 U S. 471

475 n. 6, 90 S.Ct. 1153, 1156 n. 6, 25 L.Ed.2d 491 (1970)
("prevailing party may, of course, assert in a review ng court
any ground in support of his judgnment").

Law ence has failed to meet his appellate burden for

mul tiple, alternative reasons.

REASONABLENESS OF TRI AL COURT' S RULI NG.

The reasonabl eness of the trial court's ruling should be
viewed in the general context of the relaxed rules of evidence
that are applicable to this penalty-phase proceedi ng. See

Wiornos v. State, 644 So.2d 1012, 1018 (Fla. 1994) ("usual

rul es of evidence are relaxed during the penalty phase ...");
921.141(1), Fla. Stat. ("Any such evidence which the court
deens to have probative value nmay be received, regardl ess of
its admi ssibility under the exclusionary rules of evidence
."). Indeed, defense counsel argued (T-1V 553), and the
trial court expressly considered this "relaxation" (ld.; T-V

707) in allowi ng the defense to elicit opinion testinmony from
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Detecti ve Hand concerni ng Lawrence's and Rodgers' relative
personalities.

Even wi thout the rel axed rules of evidence, defense counsel
not only opened the door to the testinony attacked here but
wood- chi ppered the door by repeatedly insisting® that a
detective could opine regarding Lawence's personality and the
rel ati onship between his personality and Rodgers'. (See T-1V
472, 551-53, T-V 709-711, STATEMENT OF THE CASE AND FACTS,
supra) Following up on this persistent pursuit of this
subj ect, on redirect exam nation of Detective Hand, defense
counsel asked for his opinion regardi ng whether Law ence
foll owed Rodgers in the "whole chain of events that resulted
in" the murder of Jennifer Robinson here. (T-V 752) Those
events included attenpting to kill Leighton Smtherman by
Rodgers' shooting Smtherman and Lawrence's and Rodgers
knifing Justin Livingston to death, all within a 39-day

period. Thus, defense counsel added, "The shooting, the other

killing." (Ld.)

5 The defense's questions regardi ng Law ence's
personality and its relationship with Rodgers' was over the
prosecutor's repeated protestations. (See T-1V 471-72, 550-53,
T-V 707, 711)

However, contrary to Rodgers assertion (SIB 6), the
opened-door principle does not require that the other party
attenmpt to keep the door closed. |Indeed, here, the w tness
tried to explain his answer on redirect with "but -" (T-V
752), but defense counsel cut himoff and then, when the tri al
judge indicated that the State would be allowed to pursue the
matter on recross, defense counsel was silent (See T-V 752-
53).
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Def ense counsel then asked about the detective's opinion
regardi ng Lawrence's "alter ego,"” but when the detective
attempted to explain it, defense counsel cut himoff. (See
1d.)® It is clear that the prosecutor's recross exami nation,
in which he asked the detective to explain the "but” in his
redirect exam nation answer, nerely pursued a subject on which
def ense counsel had opened the door:

| nvestigator Hand, you were getting ready to say

sonething to the jury and you had a 'but'. Can you

expl ai n your thought process on that, your comment to

M. Killam [defense counsel]?

(T-V 755)
In Holton v. State, 573 So.2d 284, 288 (Fla. 1990),

"def ense counsel opened the door to ... [a] line of
guestioni ng" that "suggested that other sim/lar hom ci des had
been commtted prior to Holton's arrest but that none had

occurred after his arrest.” There and here, it was "proper for
the state” to pursue a "line of questioning”" to "rebut the

i nferences rai sed by the defense,” here that Lawence was a
sheep that alter-ego' d Rodgers dom nat ed.

Geralds v. State, 674 So.2d 96, 100 (Fla. 1996), held that

t he defense had opened the door to other evidence:

Geral ds also denied killing Tressa Petti bone and stated
that he worked in the Petti bone home for two or three
nonths. We find that by denying on direct exam nation
that he nmurdered Tressa Pettibone, Geral ds opened the
door to be exam ned or inpeached with evidence that

i nked himto the nurder. Accordingly, we find no abuse

6 | ndeed, Lawrence's Initial Brief (1B 29, 63-64)
relied upon the detective's alter-ego opinion.
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of discretion by the trial court in permtting the
state's cross-exam nation.

Here, there was no abuse of discretion to recross exam ne the
detective on the very sane subject on which he had been
exam ned by the defense.

In Wiornos v. State, 644 So.2d 1012, 1018 (Fla. 1994):

The State itself then rebutted with a

cross-exam nati on of the sane defense w tness that

tended to underm ne that fact. Qur conclusions m ght be

different if the State had opened the door to the

hearsay here, but that is not the case. Defense counsel

opened the door and will not be heard to conplain now.
Here, the reach of the State's cross-exam nation was shorter
than rebutting a matter elicited on cross-exam nation; it
nerely afforded the witness the opportunity to explain his
redi rect exam nation answer. The redirect exam opened the door
and the defense should "not be heard to conplain now "

Jackson v. State, 530 So.2d 269, 273 (Fla. 1988), upheld

the prosecutor's explicit inquiry into the defendant's "prior
crimnal convictions,"” basing the affirmance, in part, upon
the defense's introduction of testinony that he was "al ways"

"positive influence in the lives of [his] children." Jackson

reasoned, in part:

Mor eover, we cannot say that appellant's claimthat he
had 'al ways' been a positive influence in the |ives of
his children did not open the door to denonstrate,
with his prior felony convictions, that this was not
"al ways' the case.

Here, the defense opened the door for the detective to explain

what he meant by "alter ego.”

In Blair v. State, 406 So.2d 1103, 1106 (Fla. 1981),
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[t] he defense ... noved for a mstrial because of the
i nsinuation that defendant got his stepdaughter
pregnant. The court ruled that 'the door was open’
di rect exam nation and denied the notion for mstri
Def endant has failed to show reversible error in th
ruling.

on
al .
is

Here, "the door was open[ed] by defense counsel's redirect
exam nation into the sane subject.

Pierre v. State, 597 So.2d 853, 855 (Fla. 3d DCA 1992), as

here, concerned a witness's opinion properly elicited through
an opened door. It held that "an indirect opinion" of one

wi tness regardi ng another witness's credibility was
perm ssi bl e because "the defendant clearly opened the door for
such a question by eliciting fromthe sanme witness testinony
that the child victimwas the kind of child who would lie to
get her way."

Anal ogously, in Johnson v. State, 660 So.2d 637, 646 (Fla.

1995), in the penalty phase, evidence that defendant "was
| oving and a good father figure to his son and to her daughter
froma prior relationship” allowed State to introduce evidence

of defendant's prior violence. A fortiori, here, the recross

exam nation directly followed up on a specific question that
t he defense asked.

See also Garcia v. State, 644 So.2d 59, 62-63 (Fla. 1994)

("Al't hough the conpl ai ned-of statenents [of the prosecutor]
were clearly inproper when read out of context, these coments
must be considered as a response to defense counsel's direct

comment s agai nst the prosecutor, whom defense counsel had
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accused of using this prosecution to attain her anbitions and

build a reputation for herself"); Medina v. State, 466 So.2d

1046, 1049 (Fla. 1985) ("trial court correctly cautioned
Medi an' s counsel that pursuing the stabbing on
cross-exam nati on would open that matter to intensive
exam nation").

Knight v. State, 746 So.2d 423, 433 (Fla. 1998), upheld the

use of evidence vis-a-vis a claimthat it exceeded the proper
scope of rebuttal. There, the State's inquiry was proper
because "the defense opened the door to" it. Knight concl uded:
"Therefore, we can discern no unfair prejudice to Knight from
this line of questioning. Accordingly, we find no nmerit in
this claim" Here, Lawrence "opened the door"” to the subject
of his alter ego vis-a-vis Rodgers and what the detective
meant by it.

In sum the opened-door principle allows the State to
i ntroduce evidence that would otherw se be prohibited. Here,
the specific context of the State's introduction of the
evi dence was recross exam nation. Thus, the function of cross
exam nation is another principle supporting the trial court's
ruling allow ng the evidence. Here, "[c]ross-exam nation of
[ Detective Hand was] limted to the subject matter of the
di rect exam nation,"” 890.612(2), Fla. Stat., i.e., the neaning
and explanation of "alter ego in Jonathan Law ence that

Jerem ah Rodgers took advantage of" (T-V 752). This is clear,
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as the recross explained and continued the detective's "but"
on redirect.

Moreover, as explained in Bryan v. State, 533 So.2d 744,

749-50 (Fla. 1988), gquoting Coco v. State, 62 So.2d 892, 895

(Fl a. 1953), gquoting American Jurisprudence:

[Clross-exanmi nation is not confined to the identical
details testified to in chief, but extends to its
entire subject matter, and to all matters that may
nodi fy, suppl enent, contradict, rebut or make cl earer
the facts testified to in chief by the witness on
Cross-exam nati on.

Here, a fortiori, the recross was confined to explaining the

Detective's alter-ego testinony that the detective had

attenmpted to explain on redirect with "but --.

McCrae v. State, 395 So.2d 1145, 1151-52 (Fla. 1980),
concerned an open door pursued within the proper scope of
cross exam nation, as here. There, as here, the defense opened
t he door to prosecution clarification. There, as here, the
def ense's "questioning could have del uded the jury into"
incorrectly underestimating the matter that the previously
adm tted evidence concerned. MCrae reasoned:

Consequently, the state was entitled to interrogate
appel l ant regarding the nature of his prior felony in
order to negate the del usive innuendoes of his counsel.
As stated by one | earned schol ar
(T)Yhe rule limting the inquiry to the general facts
whi ch have been stated in the direct exam nation nust
not be so construed as to defeat the real objects of
t he cross-exam nation. One of these objects is to
elicit the whole truth of transactions which are only
partly explained in the direct exam nation. Hence,
gquestions which are intended to fill up designed or
accidental om ssions of the witness, or to call out
facts tending to contradict, explain or nmodify sone
i nference which m ght otherw se be drawn fromhis
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testinony, are legitinmate cross-exam nation.
[citations om tted]

Here, the defense's redirect exam nation did |less than "only
partly expl ai ned" what the detective neant by "alter ego in
Jonat han Lawrence that Jerem ah Rodgers took advantage of";
the trial court properly allowed the State on recross to
elicit an explanation and nodification of the redirect
testimony and inferences fromit.

In Johnson v. State, 608 So.2d 4, 9 (Fla. 1992),

[o]n redirect exam nation the prosecutor asked Smith

i f Johnson had tal ked about what his defense m ght be.

Smith responded that Johnson 'said he could play like

he was crazy, and they would send himto the

crazyhouse for a few years and that would be it.'
There, the testinmny was "' adm ssible on redirect which
tend[ed] to qualify, explain, or limt cross-exam nation

testi nmony. Here, the recross corrected the m sinpression
that the detective thought that Respondent was dom nated by an
alter ego in this crinme. There and here, there was "no abuse
of discretion,” where the State's questions "rebut[ted] an

i nference created by questioning,"” 608 So.2d at 10, by the
opposing party of the sane wi tness, there on

cross-exani nati on, here on redirect.

In Monlyn v. State, 705 So.2d 1, 4 (Fla. 1997),

Monlyn initially denied know edge of the victim and
the crime because he said that he was asked about a
"murder' and he did not know then that his victimwas
dead. It was therefore relevant on cross-exam nation
to ask about Monlyn's understandi ng of the seriousness
of the injuries with which he |eft Watson.
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Here, it was "relevant on cross-exam nation to ask about” the
detective's understanding of his own redirect examtestinony.

Cases such as Holton, Jackson, Johnson (Fla. 1995), MCrae,

Johnson (Fla. 1992), suggest the next point. Wthout the
State's recross question, the jury would have been msled into
inferring, without qualification, that the detective believed
that Lawence was dom nated by Rodgers. As illustrated by
t hose cases, it is axiomatic that the | aw di sfavors m sl eadi ng
the jury.

Mor eover, al though in hindsight, Lawence's counsels have
guestioned the scope of the expertise of Detective Hand,
def ense counsel had expressly conceded that he was an expert
inthis mtter:

And it's not a |ay person that we submt here. W have

an expert detective with years of experience and school s

i nvol ving interview ng techni ques, and personalities,

and type of thing. I'mnot tal king about pulling

sonebody off the street with no | aw enforcenent

experi ence and asking for that type of opinion. | think

to say that he's a lay person is not exactly correct.
(T-V 710-11. See also T-1V 553) Lawrence should be bound by
this concession. He should not be allowed to willy nilly

contest the very expertise that he conceded when it served his

needs. See also Floyd v. State, 569 So.2d 1225, 1231-32 (Fl a.

1990) (Multiple officers' opinions, including Detective
Engel ke testified that the nurder was commtted by a "creep-in
burglar”; "Lay witness opinion testinmony is adm ssible if it
is within the ken of an intelligent person with a degree of

experience"; "officers' testinony within the perm ssible range
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of |lay observation and ordinary police experience. Hence, the
trial court did not abuse its discretion in admtting this
particul ar testinony").

Thus, if the detective was not qualified to render an

opi nion, defense counsel nevertheless invited it. See Terry v.

State, 668 So.2d 954, 962 (Fla. 1996) ("[m ost inportantly, a
party may not invite error and then be heard to conplain of

that error on appeal”); White v. State, 446 So.2d 1031, 1036

(Fla. 1984) (invited error applied to the subm ssion of a
chart; "cannot at trial create the very situation of which he
now conpl ai ns and expect this Court to remand for resentencing

on that basis"); Behar v. Southeast Banks Trust Co., 374 So.2d

572, 575 (Fla. 3d DCA 1979) (order "induced by stipul ation of
the parties. One who has contributed to alleged error will not

be heard to conplain on appeal"); Francois v. Wainwight, 741

F.2d 1275, 1282 (11th Cir. 1984)(citing and summari zi ng

several cases).

HARMLESS.

In any event, the 13 lines of the Detective's testinony
attacked here (T-V 755-56) are harnl ess beyond a reasonabl e
doubt. It did not change the outconme of the 11-1 jury
recommendation (T-VI 963) or the sentence order (R Il 331-51,
AB App. A) Wthout the 13 lines of recross exam nation
testinmony, the totality of facts in the case (See AB 6-7, 10-
11, 14-29, 56-61, Appendices A, B, C would have produced the
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same deat h-sentence outcone. See Morgan v. State, 639 So.2d 6,

10 (Fla. 1994) (Morgan's statenment to an expert that "I nmust
kill [the victim"; "Moreover, even if the statenment had been
erroneously admtted, we find that its introduction was

harm ess. Morgan gave nunerous versions of how the nurder
occurred to different experts and this was but one of many
conflicting statements he made to different experts regarding

his state of mnd during the crime"); Holton v. State, 573

So. 2d 284, 288-89 (Fla. 1990) (comments that defendant's ni nd
was "twi sted" and that no simlar crinme had been comm tted

since defendant's arrest; held, harm ess); State v. D Guilio,

491 So.2d 1129, 1135 (Fla. 1986).
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CONCLUSI ON

Based on the foregoing discussions, the State respectfully
requests this Honorable Court affirm Appellant's sentence of
deat h.

And, even if this Court were to reject all of the above
arguments and hold that the Detective's recross-exani nation
testimony was erroneously admtted and that it was not
harm ess, the remedy would not be to mandate a life sentence,
contrary to Lawrence's assertion (SIB 8); instead, in such a
situation, the case should be remanded for new penalty

proceedi ngs. See, e.qg., Perry v. State, 26 Fla. L. Wekly

S702, 2001 W 1241060, *9 (Fla. COct. 18, 2001) (evidence
erroneously admtted in penalty phase; "remand for a new

sentenci ng proceedi ng before a new jury").

- 26 -



SI GNATURE OF ATTORNEY AND CERTI FI CATE OF SERVI CE

| certify that a copy hereof has been furnished to David A
Davis, Esqg., Assistant Public Defender, Leon County
Court house, Suite 401, 301 South Monroe Street, Tall ahassee,
Fl ori da 32301, by MAIL on February 7, 2002.

Respectfully subm tted and
served,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

By: STEPHEN R. WHI TE
Attorney for State of Florida

Assi stant Attorney Ceneral
Office of the Attorney Genera
Pl -01, the Capitol

Tal | ahassee, FI 32399-1050
(850) 414-3300 Ext 4579
(850) 487-0997 (Fax)

Fl ori da Bar No. 159089
[ AGO¥ L0OO-2-11129]

CERTI FI CATE OF COMPLI ANCE

| certify that this brief conplies with the font requirenents of

Fla. R App. P. 9.210.

Stephen R. Wiite
Attorney for State of Florida

[D:\Brief tenp\00-1827_anssupp.wpd --- 2/8/02,8:56 AM

.27 -



