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IN THE SUPREME COURT OF FLORIDA 

Case No,: SCOO-1843 
Lower Tribunal No. : 1 D00-0816 

EDUARDO VALENZUELA, 
Petitioner, 

STATE OF FLORIDA 
Respondent. 

ON PETITION FOR DISCRETIONARY REVIEW 
FROM THE DISTRICT COURT OF APPEAL 

OF FLORIDA, FIRST DISTRICT 

BRIEF OF PETITIONER ON THE MERITS 

IRTRODUCTION 

Petitioner, Eduardo Valenzuela, was the a p p e l l a n t  in the 

district court of appeal and the petitionerldefendant in the 

circuit court. Respondent, the State of Florida, was the 

appellee in the district court of appeal, and the respondent/pro- 

secution in the circuit court. In this brief, the letter r r R ' r  

is used to designate the record on appeal. 



STATEMENT OF' THE CASE AND FACTS 

On November 2 0 ,  1 9 9 0 ,  t h e  p e t i t i o n e r ,  Eduardo V a l e n z u e l a ,  

was s e n t e n c e d  t o  a t o t a l  e f f e c t i v e  s e n t e n c e  o f  n a t u r a l  l i f e  

impr isonment  u n d e r  t h e  H a b i t u a l  Of fender  A c t ,  5 775.084. ( F l a .  

Supp. 1988) ( R .  1- 1 0 ) ,  f o r  c r i m e s  committed o n  September 2 8 ,  

1989.  ( R .  1 1 ,  1 3 )  The p e t i t i o n e r  was found g u i l t y  a f t e r  t r i a l  

by j u r y .  ( R .  3 5 )  The g u i d e l i n e s  c a l l e d  for a s e n t e n c e  o f  1 5  

y e a r s  impr isonment .  ( R .  1 1 )  

On October  18 ,  1 9 9 9 ,  p e t i t i o n e r ,  pro E, f i l e d  a motion 

t o  c o r r e c t  i l l e g a l  s e n t e n c e ,  p u r s u a n t  t o  R u l e  3 . 8 0 0 ( a ) ,  F l o r i d a  

Ru les  o f  C r i m i n a l  P r o c e d u r e  ( R .  1 2- 1 5 ) ,  and  S t a t e  v .  Mancino, 

714 So.2d 429 ( F l a .  1998) .  I n  t h i s  mot ion ,  p e t i t i o n e r  a l l e g e d  

t h a t  t h e  t r i a l  c o u r t  had  u s e d  o u t - o f - s t a t e  c o n v i c t i o n s  a s  

p r e d i c a t e  o f f e n s e s  on which h i s  h a b i t u a l  s e n t e n c e  was based  

( R .  1 2 ,  1 3 ) ,  a v i o l a t i o n  o f  5 7 7 5 . 0 8 4 ( 1 ) ( a ) 1  (1988 S u p p . ) ,  

and s t a t e d  t h a t  t h i s  e r r o r  c o u l d  b e  found on page  33 ,  l i n e s  

4-7 of  s e n t e n c i n g  h e a r i n g  t r a n s c r i p t .  ( R .  1 3 )  

The c i r c u i t  c o u r t  d e n i e d  p e t i t i o n e r ' s  motion on  F e b r u a r y  

8 ,  2000,  w i t h o u t  a d e t e r m i n a t i o n ,  r e l y i n g  on f i n d i n g s  in p r e v i o u s  

o r d e r s  o f  d e n i a l ,  and  a t t a c h e d  a l l  o f  p e t i t i o n e r ' s  p r e v i o u s  

f i l i n g s  t o  t h i s  i n s t a n t  o r d e r  o f  d e n i a l .  ( R .  16-88) On Februa ry  

1 4 ,  2000,  p e t i t i o n e r  f i l e d  a motion f o r  r e h e a r i n g  ( R .  1,  
n o t i c i n g  t h e  c i r c u i t  c o u r t  t h a t  t h e  F l o r i d a  Supreme C o u r t ,  

i n  Bax te r  v .  S t a t e ,  616 So.2d 47 ( F l a .  1 9 9 3 ) ,  and  S t a t e  v .  

Johnson ,  616 So.2d 1 ( F l a .  1 9 9 3 ) ,  c l e a r l y  acknowledged that 

"Chapter  89- 280, Laws o f  F l o r i d a ,  i s  t h e  o n l y  a u t h o r i t y  f o r  

c o n s i d e r i n g  p r i o r  o u t - o f - s t a t e  f e l o n y  c o n v i c t i o n s  a s  t h e  basis 
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f o r  sentencing as an habitual felony offender ... Further, 

petitioner cited Parrish v. State, 571 So.2d 97, 98 (Fla. 1st 

DCA 1990), as controlling authority that the amendment to 

5 775.084, Fla. Stat. (l989), (the authority f o r  allowing out- 

of-state convictions as predica.tes to habitualiae) , could not 

be applied before its effective date of October 1 ,  1989. (R. ) 

The circuit court did not respond to the motion f o r  rehearing. 

Petitioner filed a timely notice of appeal on February 

28, 2000. (R. 93)  On March 8, 2000, petitioner filed a motion 

for order correcting or supplementing the record to include 

the motion f o r  rehearing. (R. ) The district court granted 

this motion on March 13, 2000. (R. ) Petitioner entered 

his Initial Brief on April 3, 2000 (R. ) ,  arguing: (1) that 

his habitual offender sentence was illegal under James and 

Parrish, supra; (2) that the merits of his case have never 

been ruled on in any prior denials; and (3) that there is no 

successive motion prescription contained in F1a.R.Crim.P. 

3 . 8 0 0 ( a ) ,  and according to Freshman v. State, 730 So.2d 351, 

352  (Fla. 4th D C A  1999). The State of Florida noticed the 

C o u r t  on A p r i l  6 ,  2000, that it would not file an answer brief. 

(R. ) The district court affirmed the lower court's denial 

on July 14, 2000, and in addition, stated that the motion was 

time-barred, citing Bover v. State, 732 So.2d 1187 (Fla. 3rd 

D C A ) ,  review granted, 743 So.2d 508 (Fla. 1999), as authority. 

( R .  ) Petitioner f i l e d  a motion for r e h e a r i n g  a n d / o r  clari- 

fication on July 25, 2000 (R. ) ,  noticing the court that 

there is no authority to time-bar a 3.800(a) motion and their 
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r e l i a n c e  on Bover  s t o o d  a g a i n s t  t h i s  C o u r t ' s  p r e c e d e n t  cases .  

On Augus t  1 7 ,  2000, t h e  c o u r t  d e n i e d  t h e  m o t i o n  f o r  r e h e a r i n g  

a n d / o r  c l e a r i f i c a t i o n .  ( R .  ) On Sep t ember  1 1 ,  2000, p e t i -  

t i o n e r  f i l e d  a j u r i s d i c t i o n  b r i e f  t o  t h i s  C o u r t .  ( R .  ) The 

S t a t e  r e s p o n d e d  w i t h  t h e i r  b r i e f  on O c t o b e r  9 ,  2000. ( R .  1 
+. 

T h i s  C o u r t  e n t e r e d  a n  o r d e r  a c c e p t i n g  j u r i s d i c t i o n  on A p r i l  

25, 2001 ( R .  ) ,  where  t h e  Bover  C o u r t  i t s e l f ,  c e r t i f i e d  t h a t  

i t s  d e c i s i o n  p u t  i t  i n  c o n f l i c t  w i t h  t h e  Second D i s t r i c t ' s  

o p i n i o n  i n  Judge v .  S t a t e ,  596 So.2d 7'3 ( F l a .  2nd D C A  1 9 9 1 ) ;  

Bell v .  S t a t e ,  693 So .2d  700 ( F l a .  2nd D C A  1 9 9 7 ) ;  a n d  B o t e l h o  

v .  S t a t e ,  691 So.2d 648 ( F l a .  2nd D C A  19971, a s  w e l l  as  t h e  

F o u r t h  D i s t r i c t ' s  o p i n i o n  i n  Freshman v .  S t a t e ,  730 So.2d 351 

( F l a .  4 t h  DCA 1999) .  

J u d g e  Sorondo  d i s s e n t e d  i n  t h e  Bover  h o l d i n g ,  w r i t i n g  

t h a t  J u d g e  B e l l ,  B o t e l h o ,  and  Freshman,  were a l l  c o r r e c t l y  

d e c i d e d .  He p o i n t e d  o u t  t h a t  B o v e r ' s  s e n t e n c e  meets t h e  d e f i -  

n i t i o n  o f  a n  i l l e g a l  s e n t e n c e  s e t  f o r t h  by t h i s  C o u r t  i n  S t a t e  

v .  Mancino,  7'14 So.2d 429 ( F l a .  1998).  T h i s  C o u r t  h e l d  i n  

Mancino t h a t ,  " [ A ]  s e n t e n c e  t h a t  p a t e n t l y  f a i l s  t o  compor t  

w i t h  s t a t u t o r y  o r  c o n s t i t u t i o n a l  l i m i t a t i o n s  i s  b y  d e f i n i t i o n  

i l l e g a l . "  Mancino ,  714 So.2d a t  433.  



SUMMARY OF ARGUMENT 

ARGUMENT I: 

The First District Court of Appeal erred in time-barring 

I petitioner's Rule 3.800(a) motion where there is no standing 

precedent to do so. In f a c t ,  all standing precedent and 

authority is well settled as to the fact that a Rule 3.800(a) 

motion may be filed at any time, even decades after the sen- 

tence. State v. Callawax, 658 So.2d 983 (Fla. 1995); Florida 

Rules of Criminal Procedure, Rule 3.800(a). 

ARGUMENT 11: 

Improper habitualization is a sentencing error which may 

be raised pursuant to Rule 3.800(a) when the error is apparent 

on the face of the record. The Third District Court of Appeal's 

holding in Bover is error and is based upon a narrow reading 

of Davis v. State, 661 So.2d 983 (Fla. 1995). Even though 

Hoppoing v. State, 708 So.2d 26 (Fla. 1998); and State v. 

Mancino, 711, So.2d 429 (Fla. 1 9 9 8 ) ,  both expressly rejected 

this reading, a habitual sentence may be challenged when a 

statutory provision of 5 775.084 is not complied with, or vio- 

lated, whenever this error appears on  the face of the record. 

The Third District Court's conclusion, and the First 

District Court's reliance on Bover, that habitualization error 

is n o t  sentencing error and can never be raised pursuant to 

Rule 3.800(a) conflicts with decisions from every district 

court of appeal, including the T h i r d  and F i r s t  Districts. 

Ellis v. State, 703 So.2d 1186 (Fla. 3rd DCA 1 9 9 7 ) ;  Valdes 

v. State, 765 So.2d 774 (Fla. 1st DCA 2000); Oliver v. State, 

-5- 



734 So.2d .lo83 ( F l a .  1 s t  DCA 1 9 9 9 ) ;  Freshman v .  S t a t e ,  730 

So.2d 351 ( F l a .  4 t h  DCA 1 9 9 9 ) ;  Adams v.  S t a t e ,  724 So.2d 1 3 7 ,  

138 n.1 ( F l a .  4 t h  DCA 1 9 9 8 ) ;  Redd v .  S t a t e ,  738 So.2d 928 ( F l a .  

I 5 t h  DCA 1 9 9 9 ) ;  C a r t e r  v .  S t a t e ,  704 So.2d 1068 ( F l a .  5 t h  D C A  

1 9 9 8 ) ;  White v .  S t a t e ,  651 Sh.2d 726 ( F l a .  5 t h  D C A  1 9 9 5 ) ,  

a f f i r m e d ,  666 So.2d 895 ( F l a .  1 9 9 6 ) ;  Judge  v .  S t a t e ,  596 So.2d 

73 ( F l a .  2nd DCA 1 9 9 1 ) ;  Green v .  S t a t e ,  662 So.2d 985 ( F l a .  

2nd DCA 1 9 9 5 ) ;  B o t e l h o  v .  S t a t e ,  691 So.2d 648 (Fla. 2nd D C A  

1997) ;  B e l l  v .  S t a t e ,  693 So.2d 700 (Fla. 2nd DCA 1 9 9 7 ) ;  YounK 

v. S t a t e ,  716 So.2d 280 ( F l a .  2nd DCA 1 9 9 8 ) l  a c c o r d  Ishmael  

v .  S t a t e ,  735 So.2d 509 ( F l a .  2nd D C A  1999) .  The d i s t r i c t  

c o u r t ' s  r e m a i n i n g  a rgument s  a r e  based  on s p e c u l a t i o n  and  l e g a l  

h y p o t h e s i s  and are u n p e r s u a s i v e .  

The d e c i s i o n  Boves s h o u l d  be r e v e r s e d  by t h i s  C o u r t ,  and  

Judge v .  S t a t e ,  596 So.2d 73 ( F l a .  2nd D C A  1 9 9 1 ) ;  B e l l  v .  S t a t e ,  

693 So.2d 700 ( F l a .  2nd D C A  1 9 9 7 ) ;  Bo te lho  v.  S t a t e ,  691 So.2d 

648 ( F l a .  2nd DCA 1 9 9 7 ) ;  and  Freshman v .  S t a t e ,  730 So.2d 351 

( F l a .  4 t h  D C A  1999 ) ,  s h o u l d  be approved .  The Cour t  s h o u l d  

f u r t h e r  remand p e t i t i o n e r ' s  c a s e  f o r  p r o c e e d i n g s  c o n s i s t e n t  

w i t h  Judge  and Mancino. 
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ARGUMENT I 

THERE IS NO TIME-BAR ON A FLA,R.CRIM-P. 
RULE 3,8OO(a) MOTION TO CORRECT AN ILLEGAL 
SENTENCE. 

I A 3 . 8 0 0 ( a )  m o t i o n  may b e  r a i s e d  a t  a n y  t i m e ,  e v e n  d e c a d e s  

a f t e r  t h e  s e n t e n c e .  S t a t e  v.  Maqc ino ,  714 So.2d 429 ( F l a .  1 9 9 8 ) .  

The r u l e  i t s e l f  embod ie s  t h i s  p r i n c i p l e  i n  t h e  p r o v i s i o n  t h a t  

s t a t e s  t h a t :  I 1 [ a ]  c o u r t  may a t  a n y  t i m e  c o r r e c t  a n  i l l e g a l  

s e n t e n c e  imposed  by it.!! I n  f a c t ,  t h i s  p r i n c i p l e  h a s  b e e n  

e s t a b l i s h e d  s i n c e  1961. S e e ,  0 921 .24 ,  Fla. S t a t .  ( 1 9 6 1 )  ( s u b-  

s e q u e n t l y  r e p e a l e d ) ;  I n  Re F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  

196  So .2d  l 2 4 ,  171 ( F l a .  1 9 6 7 )  ( a d o p t i n g  p r e c u r s o r  t o  c u r r e n t  

F l o r i d a  R u l e  o f  C r i m i n a l  P r o c e d u r e  3 . 8 0 0 ( a ) .  

The re  i s  n o  s t a n d i n g  p r e c e d e n t ,  n o r  a u t h o r i t y ,  t o  t ime-  

b a r  a 3 . 8 0 0 ( a )  mo t ion .  Thus ,  t h e  d i s t r i c t  c o u r t  commit ted  

e r r o r  i n  d i s m i s s i n g l t i m e - b a r r i n g  p e t i t i o n e r ' s  r u l e  3 . 8 0 0 ( a )  

m o t i o n ,  r e l y i n g  o n  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l ' s  h o l d i n g  

i n  Bover  v .  S t a t e ,  732 So.2d 1187 ( F l a .  3 r d  D C A ) ,  r e v i e w  g r a n t e d ,  

743 So.2d 508 ( F l a .  1999) ,  as  i t s  a u t h o r i t y .  

The d i s t r i c t  c o u r t  c a n n o t  c l a i m  t h a t  i t  t r e a t e d  t h e  3 . 8 0 0 ( a )  

mo t ion  a s  a R u l e  3 . 8 5 0  m o t i o n ,  which  c a n  be  t i m e- b a r r e d .  S e e ,  

The F l o r i d a  Bar Re: Amendment t o  R u l e s  o f  C r i m i n a l  P r o c e d u r e  

( R u l e  3 . 8 5 0 ) ,  460 So.2d 907 (Fla. 1 9 8 4 ) ;  Lamber t  v .  S t a t e ,  

431 So.2d 361 ( F l a .  1 s t  D C A  1994 ) ,  whe re  n o  e x p l a n a t i o n  t o  

t h a t  e f f e c t  was o f f e r e d  i n  its o p i n i o n .  The 3 . 8 0 0 ( a )  m o t i o n ,  

d e n i e d  i n  t h e  c i r c u i t  c o u r t  a n d  a p p e a l e d  t o  t h e  d i s t r i c t  c o u r t ,  

was n o t  sworn which  p r e c l u d e s  i t  f rom b e i n g  c o n s t r u e d  a s  a 

3 . 8 5 0  m o t i o n .  L i n t o n  v .  S t a t e ,  721 So.2d 743 (Fla. 5 t h  D C A  
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1 9 9 8 ) .  

The d i s t r i c t  c o u r t  e r r e d  i n  t i m e- b a r r i n g  p e t i t i o n e r ' s  

3.800(a) m o t i o n ,  a n d  i n  s o  d o i n g ,  v i o l a t e d  t h e  v e r y  i n t e n t  

of its c r e a t i o n ,  t h a t  i s ,  i t  may be  f i l e d  a t  any  t ime .  Mancino,  

Hopping,  s u p r a .  

b 
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ARGUMENT I1 

HABITDALIZATION UNDER 5 775.084, FLORIDA 

VICTIONS, IS SENTENCING ERROR WEICH MAY 
BE RAISED BY MOTION PURSUANT TO FLORIDA 
RULE OF CRIMINAL PROCEDURE 3.800(a). 

STATUTES, BASED ON ILLEGAL PREDICATE CON- 

The T h i r d  D i s t r i c t  C o u r t  , o f  A p p e a l ' s  h o l d i n g  i n  Bover  

v .  S t a t e ,  732  So.2d 1187  ( F l a .  3d D C A ) ,  r e v i e w  g r a n t e d ,  743 

So.2d 508 ( F l a .  1 9 9 9 ) ,  wh ich  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appea l  

r e l i e d  upon i n  d i s m i s s i n g / t i m e - b a r r i n g  p e t i t i o n e r ' s  3.800(a) 

m o t i o n ,  i s  c l e a r l y  e r r o n e o u s  a n d  s t a n d s  a l o n e  a g a i n s t  t h i s  

C o u r t ' s  r u l i n g s .  The c o n c l u s i o n  b y  t h e  C o u r t  i n  Bover  i s  t h a t  

i m p r o p e r  h a b i t u a l i z a t i o n  c a n  n e v e r  be r a i s e d  v i a  a R u l e  3 . 8 0 0 ( a )  

m o t i o n  c l e a r l y  i n d i c a t e s  t h a t  t h e y  made t h i s  d e c i s i o n  upon 

a n a r r o w  r e a d i n g  o f  D a v i s  v. S t a t e ,  661 So.2d 983 ( F l a .  1 9 9 5 ) ,  

which  h a s  e x p r e s s l y  b e e n  r e j e c t e d  by  t h i s  C o u r t  i n  Hopping 

v .  S t a t e ,  708 So.2d 263 ( F l a .  1998) ,  a n d  Mancino v .  S t a t e ,  

714 So.2d 429 ( F l a .  1 9 9 8 ) .  The Bover c a s e  c o n f l i c t s ,  n o t  o n l y  

w i t h  t h i s  C o u r t ' s  h o l d i n g ,  b u t  a l s o  w i t h  d e c i s i o n s  from e v e r y  

d i s t r i c t  c o u r t  o f  a p p e a l ,  i n c l u d i n g  t h e  T h i r d  D i s t r i c t  i t s e l f .  

The a r g u m e n t s  a n d  r e a s o n i n g  o f  t h e  d i s t r i c t  c o u r t  t o  s u p p o r t  

i t s  h o l d i n g s  i n  Bover  a r e  f l a w e d  a n d  u n p e r s u a s i v e ,  a n d  t h i s  

case  must  be r e v e r s e d .  

A .  D e f i n i t i o n  O f  "Illegal Sentencell Under Rule 3.800(a): 

An I t i l l e g a l  s e n t e n c e f f  i s  a s e n t e n c e  imposed  o n  a d e f e n d a n t  

t h a t  e x c e e d s  t h e  s t a t u t o r y  maximum a n d / o r  a s e n t e n c e  t h a t  

p a t e n t l y  f a i l s  t o  compor t  w i t h  s t a t u t o r y  o r  c o n s t i t u t i o n a l  

l i m i t a t i o n s .  Dav i s  v .  S t a t e ,  661 So.2d 983 ( F l a .  1995) ;  Mancino 

v.  S t a t e ,  7 1 4  So.2d  429 ( F l a .  1998) .  F l o r i d a  R u l e  of  C r i m i n a l  
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Procedure 3.800(a) ,  provides: 

I1A c o u r t  may a t  a n y  t ime  c o r r e c t  a n  i l l e g a l  
s e n t e n c e  imposed  by i t  o r  a n  i n c o r r e c t  
c a l c u l a t i o n  made by i t  i n  a s e n t e n c i n g  
g u i d e l i n e  s c o r e s h e e t .  

While  t h i s  r u l e  d o e s  n o t  s p e c i f y  t h e  s u b j e c t  o f  w h a t  con-  

s t i t u t e s  a n  l r i l l e g a l l l  s e n t e n c e  ,', case  law h a s  d e f i n e d  v a r i o u s  

e r r o r s  t h a t  was f o u n d  t o  be  a n  " i l l e g a l "  s e n t e n c e .  Dav i s  ( a  

s e n t e n c e  t h a t  e x c e e d s  t h e  s t a t u t o r y  maximum; Mancino,  ( a  s e n t e n c e  

t h a t  p a t e n t l y  f a i l s  t o  compor t  w i t h  s t a t u t o r y  o r  c o n s t i t u t i o n a l  

l i m i t a t i o n s ) ;  Hopping v .  S t a t e ,  708  So .2d  263 ( F l a .  1998) ( h o l d -  

i n g  t h a t  a s e n t e n c e  i n c r e a s e d  i n  v i o l a t i o n  of  t h e  c o n s t i t u t i o n a l  

p r o h i b i t i o n  o n  d o u b l e  j e o p a r d y  i s  a n  i l l e g a l  s e n t e n c e ,  even  

where  t h e  i n c r e a s e d  s e n t e n c e  f a l l s  be low t h e  s t a t u t o r y  maximum 

s e t  f o r t h  i n  0 7 7 5 . 0 8 2 ) ;  Judge v .  S t a t e ,  596 So.2d 73 ( F l a .  

2nd D C A  1 9 9 2 )  ( t h e  j u d g e  c o u r t  c o n s i d e r e d  t h e  k i n d s  o f  e r r o r s  

which  m i g h t  make a h a b i t u a l  o f f e n d e r  s e n t e n c e ,  p u r s u a n t  t o  

0 775.084, i l l e g a l .  They c o n c l u d e d  t h a t  p r o c e d u r a l  d e f e c t s ,  

s u c h  a s  t h e  f a i l u r e  t o  p e r s o n a l l y  s e r v e  a d e f e n d a n t  w i t h  a 

h a b i t u a l i z a t i o n  n o t i c e ,  d i d  n o t  make t h e  s e n t e n c e  i l l e g a l .  

596 a t  77.  Where a d e f e n d a n t ' s  priors d i d  n o t  a c t u a l l y  q u a l i f y  

f o r  h a b i t u a l  o f f e n d e r  t r e a t m e n t ,  howeve r ,  t h e  s e n t e n c e  would 

b e  i l l e g a l ) .  W r i t i n g  f o r  t h e  Second D i s t r i c t  en b a n c ,  J u d g e  

A l t e n b e r n d  d e f i n e d  a n  " i l l e g a l "  s e n t e n c e  a n d  3 . 8 0 0 ( a )  a p p l i -  

c a t i o n s :  

"Rule  3 . 8 0 0 ( a )  i s  i n t e n d e d  t o  p r o v i d e  r e l i e f  
f o r  a n a r r o w  c a t e g o r y  o f  cases  i n  which  
t h e  s e n t e n c e  i m p o s e s  a p e n a l t y  t h a t  i s  
s i m p l y  n o t  a u t h o r i z e d  by l a w .  I t  i s  con-  
c e r n e d  primarily w i t h  w h e t h e r  t h e  terms 
a n d  c o n d i t i o n s  o f  t h e  p u n i s h m e n t  f o r  a 
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p a r t i c u l a r  o f f e n s e  a r e  p e r m i s s i b l e  a s  a 
mat te r  o f  law. I t  i s  n o t  a v e h i c l e  d e s i g -  
n a t e d  t o  r e- examine  w h e t h e r  t h e  p r o c e d u r e  
employed  t o  impose  t h e  pun i shmen t  compor t ed  
w i t h  s t a t u t o r y  laws a n d  d u e  p r o c e s s .  U n l i k e  
a. m o t i o n  p u r s u a n t  t o  r u l e  3.850, t h e  mo t ion  
c a n  b e  f i l e d  w i t h o u t  a n  o a t h  b e c u a s e  i t  
i s  d e s i g n e d  t o  t e s t .  i s s u e s  t h a t  s h o u l d  
n o t  i n v o l v e  s i g n i f i c a p t  q u e s t i o n s  of  f a c t  
or r e q u i r e  a l e n g t h y  e v ' i d e n t i a r y  h e a r i n g .  

If f o r  a n y  r e a s o n  a d e f e n d a n t  r e c e i v e s  
a s e n t e n c e  t h a t  e x c e e d s  s u c h  a maximum 
p o s s i b l e  s e n t e n c e  f o r  t h e  a d j u d i c a t e d  c r i m e ,  
t h e  d e f e n d a n t  h a s  a f u n d a m e n t a l  r i g h t  a t  
a l l  t imes  t o  s e e k  r e l i e f  a n d  o b t a i n  a s e n-  
t e n c e  t h a t  f i t s  w i t h i n  t h e  c o n f i n e s  o f  
l a w .  T h i s  c a n  r e a d i l y  b e  a c c o m p l i s h e d  
a t  a n y  t i m e  b e c a u s e  t h e  l e g a l  i s s u e  c a n  
b e  r e s o l v e d  f r o m  a n  e x a m i n a t i o n  o f  t h e  
b a s i c  p u b l i c  r e c o r d s  c o n c e r n i n g  t h e  a d j u d i -  
c a t e d  o f f e n s e  a n d  t h e  r e s u l t i n g  s e n t e n c e . "  

I n  S t a t e  v .  C a l l a w a y ,  658 So.2d 983  ( F l a .  1995) ,  t h i s  

C o u r t  u s e d  t h e  h o l d i n g  i n  Judge, i n  p a r t ,  t o  d e t e r m i n e  w h e t h e r  

a Hale - error c o u l d  b e  r a i s e d  b y  a 3.800(a)  m o t i o n .  The 

C o u r t  h e l d :  ( 1 )  " a n  illegal s e n t e n c e  i s  one  t h a t  e x c e e d s  t h e  

maximum p e r i o d  s e t  f o r t h  b y  law f o r  a p a r t i c u l a r  o f f e n s e  w i t h o u t  

r e g a r d s  t o  t h e  g u i d e l i n e s ;  a n d  ( 2 )  t h a t  3.800(a)  m o t i o n s  a re  

l i m i t e d  t o  t h o s e  s e n t e n c i n g  i s s u e s  t h a t  c a n  b e  r e s o l v e d  a s  

a m a t t e r o f  l a w  w i t h o u t  a n  e v i d e n t i a r y  d e t e r m i n a t i o n . "  658 So.2d 

988. 

- 1 /  I n  Hale v .  S t a t e ,  630 So.2d 521 ( F l a .  1993) ,  t h e  C o u r t  
h e l d  t h a t  a d e f e n d a n t  may n o t  b e  s e n t e n c e d  t o  c o n s e c u t i v e  
h a b i t u a l  o f f e n d e r  s e n t e n c e s  f o r  m u l t i p l e  o f f e n s e s  a r i s i n g  
o u t  o f  a s i n g l e  c r i m i n a l  e p i s o d e .  
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I n  D a v i s  v .  S t a t e ,  661 So.2d 983  ( F l a .  1995) ,  t h i s  C o u r t  

c o n s i d e r e d  w h e t h e r  a g u i d e l i n e  d e p a r t u r e  s e n t e n c e  u n s u p p o r t e d  

by w r i t t e n  r e a s o n s  was a n  i l l e g a l  s e n t e n c e  which  c o u l d  b e  c o s-  

r e c t e d  by a 3 .800(a )  m o t i o n .  The C o u r t  f o u n d  t h a t  i t s  d e c i s i o n  

i n  Ga r t r e l l  v .  S t a t e ,  626 So.2d 1364 ( F l a .  1993)  c o n t r o l l e d :  

( a  s e n t e n c e  t o  l e s s  t h a n  t h e  g u i d e l i n e s  r a n g e  w i t h o u t  w r i t t e n  

r e a s o n s  i s  n o t  a n  i l l e g a l  s e n t e n c e  w i t h i n  t h e  meaning of r u l e  

3 . 8 0 0 ( a ) ) .  The C o u r t  c o n c l u d e d  i n  Dav i s  t h a t ,  " a n  i l l e g a l  

s e n t e n c e  i s  o n e  t h a t  e x c e e d s  t h e  maximum p e r i o d  s e t  f o r t h  by 

l a w  f o r  a p a r t i c u l a r  o f f e n s e  w i t h o u t  r e g a s d  t o  t h e  g u i d e l i n e s . I l  

Because  t h e r e  was a n  a p p a r e n t  c o n f l i c t  be tween  G a r t r e l l  

and  S t a t e  v .  W h i t f i e l d ,  487 So.2d 1045  ( F l a .  1 9 8 6 ) ,  t h e  C o u r t  

u s e d  t h e  f t l e g a l  maximum" t e s t  t o  r e s o l v e  t h e  p r o b l e m ,  by s e c e d i n g  

f rom d i c t a  i n  W h i t f i e l d  t o  t h e  e x t e n t  t h a t  o n l y  i f  t h e  s e n t e n c e  

e x c e e d s  t h e  maximum a l l o w e d  by law would t h e  s e n t e n c e  be  i l l e g a l .  

The e r r o r  i n  W h i t f i e l d  was a n  e r r o n e o u s  s c o r e s h e e t  c a l c u l a t i o n  

t h a t  t h e  c o u r t  f o u n d  was t o  b e  a d d r e s s e d  u n d e r  r u l e  3.800, 

where  t h e  i s s u e  i n  D a v i s  a n d  G a r t r e l l  c o n c e r n e d  w h e t h e r  a 

g u i d e l i n e  d e p a r t u r e  s e n t e n c e  u n s u p p o r t e d  by w r i t t e n  r e a s o n s  

was a n  i l l e g a l  s e n t e n c e .  

Some c o u r t s  h a v e  i n t e r p r e t e d  D a v i s  and  Callaway as  making 

t h e  s t a t u t o r y  maximum i n  C h a p t e r  775 ,  o t h e r w i s e  known as  p ro-  

t o t y p e  " i l l e g a l  s e n t e n c e , "  B a i n  v .  S t a t e ,  730  So.2d 296 ( F l a .  

2nd D C A  1 9 9 9 ) ,  a s  t h e  t e s t  t o  d e f i n e  a " i l l e g a l  s e n t e n c e . "  

Bover i s  o n e  example .  A n o t h e r  i s  S p e i g h t s  v .  S t a t e ,  711 So.2d 

167 ( F l a .  1 s t  D C A  1 9 9 8 ) ,  q u a s h e d  a n d  remanded ,  749 So .2d  503 

( F l a .  1 9 9 9 ) .  S p e i g h t s  was i m p r o p e r l y  h a b i t u a l i z e d  a n d  r e c e i v e d  
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a 22 year sentence. The district court reasoned that even 

though the offense of  attempted carjacking was not a statutory 

authorized predicate offense for habitualization, the sentence 

was not llillegalrr because it did not exceed the statutory 

maximum after habitualization. +, The district court certified 

a question to this Court in this case. The State conceded 

error during oral argument and pursuant to that concession, 

this C o u r t  ordered the trial court to correct the sentence 

immediately. See, Maddox v. State, 760 So.2d 89 (Fla. 2000). 

However, this Court's decisions in Hopping v. State, 708 So.2d 

263 (Fla. 1998); and Mancino v. State, 714 So.2d 429 (Fla. 

1998), have rejected the reading of Davis and Callaway that 

construed those cases as making the compliance with the statu- 

tory maximum in Chapter 775, a litmus test for illegal sen- 

tences. In Ilancino, this Court wrote: 

As is evident from our recent holding in 
Hopping, we have rejected the contension 
that our holding in Davis mandates that 
only those sentences that facially exceed 
the statutory maximus may be challenged 
under rule 3.800(a)  as illegal. Further, 
we agree with the observations of Judge 
Barkdull in the Third District's decision 
in Ho , [ 6 5 0  So.2d 1087 (Fla. 3rd D C A  
1 9 9 5 F  that a sentence that does not man- 
date credit for time served would be illegal 
since a trial court has no discretion to 
impose a sentence without crediting a defen- 
dant with time served. A sentence that 
patently fails to comport with statutory 
or constitutional limitations is by defi- 
nition "illegal. ' 1  

714 So.2d at L33.  
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Mancino a n d  Hopping,  a l o n g  w i t h  Callaway, have n o t  o n l y  

d e f i n e d  an ! ' i l l e g a l "  s e n t e n c e ,  b u t  a l s o  s e t  r e q u i r e m e n t s  t h a t  

must b e  met i n  o r d e r  t o  r a i s e  t h e  claim p u r s u a n t  t o  r u l e  

3 . 8 0 0 ( a ) :  

1 .  The e r r o r  mus t  h a v e  r e s u l t e d  in a n  i l l e g a l  
s e n t e n c e  ; 

2 .  The e r r o r  mus t  a p p e a r  on t h e  f a c e  o f  t h e  r e c o r d ;  

3 .  The m o t i o n  mus t  a f f i r m a t i v e l y  a l l e g e  t h a t  " t h e  

c o u r t  r e c o r d s  d e m o n s t r a t e  on  t h e i r < f a c e  a n  en-  
t i t l e m e n t  t o  r e l i e f . ' !  

B. Improper Enhancement  Under 775.084, Florida Statutes, 

Is A Viable C l a i m  For  Illegal Sentence And May Be Raised By 

Rule 3.800(a). 

When a c o u r t  i m p o s e s  a n  enhanced  s e n t e n c e  i n  v i o l a t i o n  

o f  t h e  s u b s t a n t i v e  r e q u i r e m e n t s  o f  5 775 .084 ,  t h a t  s e n t e n c e  

i s  i l l e g a l .  When a t r i a l  c o u r t  i m p o s e s  a h a b i t u a l  o f f e n d e r  

s e n t e n c e  o n  a n o n - q u a l i f y i n g  o f f e n s e ,  s u c h  as d r u g  p o s s e s s i o n ,  

or b a s e s  t h e  enhancemen t  o n  s t a t u t o r y  p r e c l u d e d  o u t - o f - s t a t e  

c o n v i c t i o n s  a s  p r e d i c a t e  o f f e n s e s ,  a s  i n  p e t i t i o n e r ' s  c a s e ,  

t h e  s e n t e n c e  p a t e n t l y  f a i l s  t o  conform w i t h  s t a t u t o r y  l i m i -  

t a t i o n s  and i s  by d e f i n i t i o n  illegal. Hopping ,  Mancino.  So l o n g  

as  t h e  r e c o r d  r e f l e c t s  t h e  a l l e g e d  e r r o r  and  c a n  b e  d e t e r m i n e d  

w i t h o u t  a n  e v i d e n t i a r y  h e a r i n g ,  t h e  e r r o r  c a n  be r a i s e d  by 

a 3 .800(a)  m o t i o n .  
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All the district courts, in light of Mancino, have con- 

cluded that improper habitualization in violation of $ 775.084, 

renders a sentence illegal. In Freshman v. State, 730 So.2d 

351 (Fla. 4th DCA 1999) ,  the defendant had been habitualized 

on the basis of out-of-state priors. Under the relevant version 

of  5 775.084, out-of-state convictions could not be used as 

the basis for habitual offender sentencing. See, 8 775.084, 

Fla. Stat. (1989). The Fourth District reversed, holding that 

b 

a failure to comport with the statutory requirements of the 

habitual offender statute is an illegal sentence. The First 

District h a s  concluded that a habitual offender sentence is 

illegal where it is based on non-qualifying priors. See, Hall 

v. State, 2 4  Fla.L.Weekly Dl504 (Fla. 1st DCA J u n e  22, 1999), 

where t h e  habitual offender sentence is imposed on an ineligible 

offense. See, Gayton v. State, 719 So.2d 1230 (Fla. 1st DCA 

1998); Nelson v. State, 719 So.2d 1230 (Fla. 1st DCA 1998). 

See also, Calloway v. State, 24 F1a.L.Weekly D552 (Fla. 1st 

D C A )  (ex post facto application of changes in 8 775.084 resulted 

in illegal sentence). 

The Second District has relied on  Mancino in concluding 

that a habitual offender sentence imposed on a life felony 

in violation of Lamont v. State, 610 So.2d 435 (Fla. 1992), 

was an illegal sentence which could be corrected by a 3.800(a) 

m o t i o n .  See, Young v. State, 716 So.2d 280 (Fla. 2nd D C A  7998) ;  

accord Ishmael v. State, 735 So.2d 509 (Fla. 2nd DCA 1999); 

see als, Bain v. State, 730 So.2d 296 (Fla. 2nd DCA 1999) (en 

banc) . 

-1 5 -  



I n  t h i s  c a s e ,  t h e  F i r s t  D i s t r i c t  C o u r t  of  A p p e a l ,  i n  

r e l y i n g  on  t h e  T h i r d  D i s t r i c t ' s  h o l d i n g  i n  Bove r ,  i g n o r e d  t h i s  

C o u r t ' s  h o l d i n g s  i n  Hopping a n d  Mancino t o  r e a c h  i t s  c o n c l u s i o n  

t h a t  h a b i t u a l i z a t i o n  e r r o r  c a n n o t  amount  t o  a n  i l l e g a l  s e n t e n c e  

which may b e  c o r r e c t e d  b y  3 . 8 0 0 ( a )  mo t ion  b u t  must  b e  b r o u g h t  

b y  3 .850 m o t i o n  w i t h i n  t h e  t ime  l i m i t s  e s t a b l i s h e d  by  F l o r i d a  

R u l e s  o f  C r i m i n a l  P r o c e d u r e .  I t  i s  c l e a r  t h a t  t h e  T h i r d  D i s -  

t r i c t  ruled on Bover  u n d e r  Dav i s  a n d  t h e  I f p r o t o t y p e  ' i l l e g a l  

s e n t e n c e " '  d e f i n i t i o n ,  wh ich  t h i s  C o u r t  e x p r e s s l y  r e j e c t e d  

i n  Hopping a n d  Mancino.  T h e s e  h a s  been  no  e x p l a n a t i o n  f o r t h -  

coming why t h e  F i r s t  a n d  T h i r d  Districts c o n s i d e r e d  t h e m s e l v e s  

a t  l i b e r t y  t o  employ a d e f i n i t i o n  o f  i l l e g a l  s e n t e n c e  a g a i n s t  

t h i s  C o u r t ' s  p r e c e d e n t  c a s e s ,  o r  why t h e y  r u l e d  a g a i n s t  t h e i r  

own h o l d i n g s  i n  E l l i s  v.  S t a t e ,  703 So.2d 1186 ( F l a .  3 r d  DCA 

1 9 9 7 ) ;  O l i v e r  v .  S t a t e ,  734 So.2d 1083 ( F l a .  1 s t  D C A  1999 ) ;  

and  Valdez  v .  S t a t e ,  765 So.2d 774 ( F l a .  1 s t  D C A  2 0 0 0 ) .  

C. The Third District Court Of Appeal's Holding In Bover 

Failed To Support Its Ruling That Habitualieation Error Is 

Not S u b j e c t  To 3.800(a) Proceedings. 

The C o u r t  i n  Bover raised a number o f  a r g u m e n t s  t o  s u p p o r t  

i t s  c o n c l u s i o n  t h a t  h a b i t u a l i z a t i o n  e r r o r  c a n  n e v e r  b e  r a i s e d  

p u r s u a n t  t o  r u l e  3.800(a) ,  b a s e d  on s p e c u l a t i o n  and  legal 

h y p o t h e s i s  t h a t  e v e n  a r g u m e n t s ,  a r e  t r u e ,  still d o e s  n o t  p r e -  

c l u d e  3 . 8 0 0 ( a )  a p p l i c a t i o n  t o  s e n t e n c i n g  e r r o r s  b a s e d  upon 

h a b i t u a l i z a t i o n .  

-1 6- 
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The Third District offered no explanation for why habitu- 

alization should not be considered llsentencingff for purposes 

of Rule 3.800(a). The fact that sentencing under 0 775 .084 ,  

can be divided into two steps, in no way implies that only 

the second step is ffsentencinglf for purposes of Rule 3.&OO(a). 

The district court cites no authority f o r  its conclusion. 

The fact that a defendant could have raised an illegal 

habitual offender sentence pursuant to Rule 3.850 motion is 

irrelevant to the question of whether it may be raised pursuant 

to Rule 3.800(a). In support of its holding in Bover, the 

district court determined that, basically, the defendant's 

claim boiled down to an ineffective assistance of counsel where 

counsel failed to discover that the predicate convictions did 

not satisfy the sequential conviction rule. The court called 

this error a "classic claim'l for relief under Rule 3.850. It 

is well settled that where counsel fails to object to an illegal 

sentence this error will almost certainly involve ineffective 

assistance of counsel which could be raised pursuant to Rule 

3.850. ' 1  Cf Mizell v. State, 716 So.2d 829 (Fla. 3rd DCA 1998). 

However, this fact in no way implies that such an illegal 

sentence may not also be raised under Rule 3.800(a). Rule 

3.850 can be used to raise jail-credit issues but this does 

-1 7- 

n o t  prevent the same issue being raised on 3.800(a). Mancino, 

quoting Chojnowski v. State, 705 So.2d 915, 917-19 ( F l a .  2nd 

D C A )  . 



The d i s t r i c t  c o u r t ' s  o p i n i o n  compla ins  t h a t  i t  i s  d i f f i c u l t  

t o  s e e  why Judge  draws a l i n e  t h a t  p e r m i t s  imprope r  h a b i t u a l i -  

z a t i o n  t o  b e  a d d r e s s e d  a t  any  t i m e  p u r s u a n t  t o  R u l e  3 . 8 0 0 ( a ) ,  

w h i l e  a n  improper  c o n v i c t i o n  may o n l y  be  a d d r e s s e d  w i t h i n  two 

y e a r s  under  Rule  3.850. T h i s  c a n  o n l y  b e  b e c a u s e  t h e  c o u r t  

misapprehends  t h e  l o g i c  o f  Judge .  J u d g e ' s  e x p l a n a t i o n  o f  how 

t h e  Rule  3 . 8 0 0 ( a )  l i n e  i s  drawn i s  c l e a r :  

Rule  3 . 8 0 0 ( a )  i s  i n t e n d e d  t o  p r o v i d e  r e l i e f  
f o r  a na r row c a t e g o r y  o f  c a s e s  2 /  i n  which 
t h e  s e n t e n c e  imposes  a p e n a l t y  t h a t  i s  
s i m p l y  n o t  a u t h o r i z e d  by  law. I t  i s  con- 
c e r n e d  p r i m a r i l y  w i t h  whe the r  t h e  t e r m s  
and  c o n d i t i o n s  o f  t h e  punishment  f o r  a 
p a r t i c u l a r  o f f e n s e  a r e  p e r m i s s i b l e  a s  a 
m a t t e r  o f  l aw.  I t  i s  n o t  a v e h i c l e  d e s i g-  
ned t o  re- examine whe the r  t h e  p r o c e d u r e  
employed t o  impose t h e  punishment  comported 
w i t h  s t a t u t o r y  law and due  p r o c e s s .  U n l i k e  
a motion p u r s u a n t  t o  r u l e  3.850, t h e  motion 
can  b e  f i l e d  w i t h o u t  a n  o a t h  b e c a u s e  i t  
i s  d e s i g n e d  t o  t e s t  i s s u e s  t h a t  s h o u l d  
n o t  i n v o l v e  s i g n i f i c a n t  q u e s t i o n s  o f  f a c t  
o r  require a l e n g h t y  e v i d e n t i a r y  h e a r i n g .  

596 So.2d 7 7 ;  a c c o r d  Mancino, 714 So.2d 4 3 2 ;  Cal lawax,  658 

S0.2d 987-88. 

T h i s  C o u r t  drew t h e  l i n e  between e r r o r s  i n  t h e  judgment  

o f  c o n v i c t i o n  and  s e n t e n c i n g  e r r o r s  when i t  a d o p t e d  Rule 

3 . 8 0 0 ( a ) ,  I n  Re F l o r i d a  Rule of C r i m i n a l  P r o c e d u r e ,  196  So.  2d 

A s  t o  t h e  ' 'narrow c a t e g o r y  o f  c a s e s t 1  l anguage  i n  t h e  Judge  
d e c i s i o n ,  t h i s  C o u r t  h a s  f o u n d  t h a t  t h e  c l a s s  o f  e r r o r s  
t h a t  c o n s t i t u t e  a n  l l i l l e g a l l '  s e n t e n c e  t h a t  can  be  r a i s e d  
f o r  t h e  f i r s t  t i m e  i n  a p o s t c o n v i c t i o n  motion d e c a d e s  
a f t e r  a s e n t e n c e  becomes f i n a l  i s  a n a r r o w e r  c l a s s  o f  
e r r o r s  t h a n  t h o s e  t e rmed  l l fundamenta l l l  e r r o s  t h a t  c a n  
be r a i s e d  on d i r e c t  a p p e a l  even though  u n p r e s e r v e d .  Maddox 
v. S t a t e ,  760 So.2d 89 ( F l a .  2000),  f o o t n o t e  8 ,  a t  100. 
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1 2 4 ,  171 (Fla. 1967) (adopting precursor to current Florida 

Rule of Criminal Procedure 3.800(a)). A s  Judge explains some 

(but not a l l ) ,  sentencing errors can be attacked v i a  Rule 

3.800(a)  because the "terms and conditions of the punishment 

for a particular offense are [impermissible] as a matter of 

law," and the errors are found on the face of the record pre- 

cluding a lengthy evidentiary inquiry. 

The district court mentioned Mancino o n l y  once in Bover ,  

and that to note that Mancino s h o u l d  not be read to mean that 

Ifany sentencing error which can be gleaned from the face of 

the record renders a sentence illegal, and may be raised at 

any time." This statement seems to indicate that the Third 

District disagrees with the holding of Mancino, where it ex- 

pressly rejected the narrow reading of Davis, and where the 

district court employed a definition of illegal sentence con- 

trary to this Court's holding in Mancino. 

The district court's holding that habitualization can 

never be raised pursuant to Rule  3.800(a) indicates a total 

disregard of the seriousness this issue entails and the con- 

sequences to defendants. In Maddox v. State, 760 So.2d 89 

( F l a .  2000) ,  in addressing the issue in Speights v. State, 

749 So.2d 167 (Fla. 1999) ,  this Court stated: 

"Improper habitualization of defendant 
contrary to specific statutory requirements 
is a 'patent,' 'serious' error that has 
a qualifiable effect on the length of the 
defendant's incarceration and, thus, is 
'fundamental error' ... I t  
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While the above statement was made in context of a direct 

appeal application, the principle of improper habitualization 

error is and has been addressed in 3.800(a) motions. Speightsl 

case is a graphic demonstration of the consequences to the 

defendant of improper habitualization where the defendant Is 

guideline sentence was six years and two months, and statutory 

maximum, without habitualization, was fifteen years. Because 

the defendant was improperly habitualized, he received a twenty- 

two (22) year sentence. This Court quashed the sentence imposed 

and remanded for a correct sentence immediately. Habituali- 

zation errors like those raised by petitioner and Bover, satisfy 

the requirements of  Rule 3 .800(a ) ,  and therefore, may be 

corrected. 

The possibility that some habitualization issues may fall 

outside Rule 3.800(a) does not mean that this is true in a l l  

cases. In Bover, the district court conceded that most motions 

challenging the viability of predicate offenses f o r  habituali- 

aation can be resolved on the face of the record, b u t  that 

other claims might require an evidentiasy inquiry, implying 

t h a t  this made Rule 3.800(a) inappropriate for all habituali- 

zation. This does not imp ly  that habitualization errors, 

apparent on the face of the record, cannot be raised under 

Rule 3 . 8 0 0 ( a ) .  This Court dealt with a similar situation in 

Mancino. Some jail-credit issues may require an evidentiary 

determination. When, however, Itit is affirmatively alleged 

that the court records affirmatively demonstrate on their face 

an entitlement to relief,ll jail credit is correctable on Rule 

- 
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3.800(a) motion. Mancino,  714 So.2d 433.  

CONCLUSION 

The Third District Court of Appeal has held that error 

1 in subjecting a defendant .to an enhanced sentence can never 

be corrected under Rule 3 . 8 0 0 ( a ) ,  no matter how obvious that 

error may be. The First District C o u r t  of Appeal adopted this 

same holding when they used  this holding in Bover as the 

authority for dismissingltime-barring petitioner's 3.800(a) 

motion. To reach this conclusion, the Court in Bover  applied 

the n a r r o w  interpretation of the term I1illegal sentence, I t  which 

this Court expressly rejected. See, Hopping  v .  State, 708 

So.2d 263 (Fla. 1998); and Mancino v. State, 714 So.2d 429 

( F l a .  1998). The district court's conclusion puts B o v e r  in 

conflict with decisions from every district court of appeal. 

This Court should reverse Bover and remand this c a s e  back to 

the First District Court of Appeal for proceedings consistent 

with Mancino, Hopping, J u d g e ,  and Freshman, s u p r a .  

Respectfully submitted, 

Ydd dd-W+L- 
Eduardo Valenzue16{= gg 
Baker Correctional Institution 
Post Office Box 500 
Sanderson, Florida 32087-0500 

-21 - 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a t r u e  and  correct copy of the f o r e -  

going was furnished by U.S. Mail to: James W. Rogers, Senior 

Assistant Attorney G e n e r a l ,  The Capitol, Tallahassee, Florida 

32399-1050, on this / 7 day of May, 2001. 

-22- 



IN THE DISTRICT COURT OF APPEAL 

EDUARDO VALENZUELA , 

Appellant, 

V. 

STATE OF FLORIDA, 

Appellee. 

/ 

FIRST DISTRICT, STATE OF FLORIDA 

NOT FINAL UNTIL TIME EXPIRES TO 
FILE MOTION FOR REHEARING AND 
DISPOSITION THEREOF IF FILED. 

Opinion filed J u l y  14, 2000. 

A n  appeal from the  Circuit Court f o r  Alachua County. 
Judge Larry G. Turner.  

Eduardo Valenzuela, pro se, for Appellant, 

Robert A. Butterworth, Attorney General, and James W. Rogers, 
Assistant Attorney General, Tallahassee, f o r  Appellee. 

BARFIELD, ' C .  J. 

AFFIRMED. The motion was time-barred. See Bover v. State, 

7 3 2  So. 2d 1187 (Fla. 3d  D C A ) ,  review sranted, 743 So. 2d 5 0 8  (Fla. 

1999); Torres v. State, 751 So. 2d 701 (Fla. 3d DCA 2000). 

KAHN and DAVIS, JJ . ,  CONCUR. 



DISTRICT COURT OF APPEAL, FIRST DISTRICT 
Tallahassee, Florida 32399-1 850 

Telephone No. (850) 488-61 51 

August 17,2000 

CASE NO.: IDOO-816 
L.T. NO. 89-4572-CFA 

Eduardo Valenzuela v. State Of Florida 

Appellant / Petitioner(s), Appellee I Respondent(s). 

BY ORDER OF THE COURT: 

Appellant's motion filed July 27, 2000, for rehearing and/or clarification is denied. 

I HEREBY CERTIFY that the foregoing is (a true copy 00 the original court order. 

Served: 

Eduardo L. Valenzuela James W. Rogers, A.A.G. Hon. Robert A. Butteworth 

im 


