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INTRODUCTION

The Petitioner/Plaintiff, John M Gouty, will be referenced

as “CGouty” and the respondent/defendant, J. Al an Schnepel, will

be referenced as “Schnepel.” The settling defendant, d ock,
Inc., will be referenced as “d ock.” The record on appeal wll
be referenced as (“R __"), followed by vol unme nunber and page

nunber. The First District Court of Appeal Opinion, J. Al an

Schnepel v. John M Gouty, 25 Fla. Law Weekly D2109 (Fla. 1%t DCA

1999), fromwhich this appeal is taken is attached hereto as the
Appendi x and will be referenced as (“Schnepel, at App. "),
fol | oned by Appendi x page nunber.



CERTIFIED QUESTION

WHERE THE PLAI NTI FF HAS DELI VERED A VWRI TTEN RELEASE OR
COVENANT NOT TO SUE TO A SETTLI NG DEFENDANT ALLEGEDLY JO NTLY AND
SEVERALLY LI ABLE FOR ECONOM C DAMAGES, SHOULD THE SETTLEMENT
PROCEEDS APPCRTI ONABLE TO ECONOM C DAMAGES BE SET OFF AGAI NST ANY
AVARD FOR ECONOM C DAMAGES EVEN | F THE SETTLI NG DEFENDANT | S NOT

FOUND LI ABLE?

(Schnepel, at App. 2)



STATEMENT OF THE CASE AND FACTS

There is no conflict as to the material facts of this case.
Schnepel negligently discharged a Gock firearmcausing injury to
Gouty. Gouty filed a conplaint alleging that Schnepel was
negligent and that the gun and its case, manufactured and
distributed by dock, were defective. (R 1-01). d ock denied
ltability. (R1-8). Prior to trial, Gouty settled with d ock for
$137,500. 00 and executed a rel ease and settl enent agreenent in
favor of Qock (R 2-259). 1In the release and settl enent
agreenent, G ock expressly denied liability for the accident
(R 2-259). Schnepel was not a party to the negotiations, the
settlenment or the release (R 2-259). 1In the pretrial
stipul ation, Schnepel admtted liability and conceded that CGouty
had no fault. (R 1-119). Schnepel contended, however, that { ock
was also liable for Gouty’s injury. Gouty proceeded to trial
agai nst Schnepel. Pursuant to 8 768.81, Florida Statutes, both
Schnepel and d ock were placed on the verdict form (R 1-179).

The jury found Schnepel 100% i able and assessed damages in the
total amount of $250,000, 50% of which were determ ned to be non-
econom ¢ damages (R 1-180). The jury found that d ock was not
negligent and did not legally cause any of the injuries or
damages Gouty sued for. (R 1-179).

The trial court denied (1) Schnepel’s pretrial nmotion in



limne seeking to estop Gouty fromdenying A ock was |iable for
Gouty’s injuries (R 1-142); (2) Schnepel’s post-trial notion for
new trial on the sane ground (R 1-190); and (3) Schnepel’s notion
for setoff in the anount of 50% of the d ock settlenent. (R 1-
199).

Schnepel appealed these three rulings to the First District
Court of Appeals (R 2-265). Because a trial transcript was not
provi ded, the First DCA unaninously affirnmed the |ower court’s
rul i ngs concerning estoppel w thout addressing the nerits of the
argunent. (Schnepel, at App. 2). On a split decision, wth Judge
Van Nortwi ck dissenting, the First DCA reversed the trial court’s
deni al of setoff but certified the foll ow ng question of great
public inportance:

WHERE THE PLAI NTI FF HAS DELI VERED A VWRI TTEN RELEASE OR
COVENANT NOT TO SUE TO A SETTLI NG DEFENDANT ALLEGEDLY

JO NTLY AND SEVERALLY LI ABLE FOR ECONOM C DAMACGES, SHOULD
THE SETTLEMENT PROCEEDS APPORTI ONABLE TO ECONOM C DAMAGES BE
SET OFF AGAI NST ANY AWARD FOR ECONOM C DAMAGES EVEN | F THE
SETTLI NG DEFENDANT |'S NOT' FOUND LI ABLE?

(Schnepel at App. 2)
This Petition for Certiorari foll owed.



SUMMARY OF ARGUMENT

The purpose of Section 768.81(3), Florida Statutes, is to
protect the tortfeasor frompaying for nore than his share of the
damages by requiring judgnent to be entered on the basis of
fault. In this case, that purpose was net: the jury found
Schnepel 100% at fault, precluding joint and several liability
under 8 768.81(3) (Florida’s Tort Reform Act), and the trial
court entered judgnent agai nst Schnepel for 100% of the damages
because the setoff statutes do not apply in the absence of joint
liability. Therefore, the certified question should be answered
in the negative and the trial court’s ruling reinstated.

Florida disfavors joint and several liability to such a
degree that the | egislature has abrogated joint and several
l[iability except where expressly retained by 8§ 768.81. The three
exceptions enunerated in the statute are: (1) when the damages do
not exceed $25,000, (2) when the tort is determned to be
intentional or involve pollution or other specific tort, and (3)
when the party’'s fault equals or exceeds that of the plaintiff.
These exceptions do not apply here. In the nmgjority opinion,
Judges Browni ng and Benton contradict the clear terns of 8§ 768. 81
and the rulings of this court by |Iooking to the setoff statutes
to judicially create a fourth exception; that is, if arelease is

given to one of nultiple defendants, the execution of that



rel ease automatically creates joint and several liability.

However, the three setoff statutes presuppose the existence
of joint liability among nultiple defendants and, as such, cannot
logically be read to create such liability. As Judge Van
Nortw ck stated in his dissent, it is the actual “existence,” not
the mere allegation, of joint and several liability that is the
foundation for application of the setoff.

Under 8 768.81, it is the finder of fact who determ nes the
exi stence of joint and several liability. [If, as in this case,
the jury determnes that joint and several liability does not
exist, then the setoff statutes cannot apply. This view has been
foll owed by the overwhel mng najority of jurisdictions that, |ike
Fl ori da, have adopted conparative fault and nodified or abolished
joint and several liability and have addressed this issue.

Under this scenario, it is clear that one party nust benefit
fromthe settlement with G ock. |If Schnepel receives the
benefit, then Schnepel would pay | ess than his share of the
damages as determned by the jury. Such a result is contrary to
the express intent of §8 768.81(3), Florida Statutes (1997). The
equi table dinension of this issue requires the court to determ ne
who is entitled to the benefit: the defendant who was found to be
100% at fault and now seeks to pay |less than his share of the
damages; or the injured plaintiff, who had no fault in the

matter, but was able to resolve his potential clainms against



A ock without the necessity of trial

Finally, requiring a setoff under these circunstances is
contrary to the stated policy underlying 8 768.81 and the setoff
statutes. The effect of such a holding would be to di scourage
plaintiffs frompartially settling cases wwth I ess than all of
several defendants who have potential joint and several
l[tability, and to encourage intransigent defendants not to
settle, in contradiction to Florida s public policy encouraging

settl enent.



ARGUMENT

THE PURPOSE OF SECTION 768.81(3), FLORIDA STATUTES, IS
TO PROTECT THE TORTFEASOR FROM PAYING MORE THAN HIS
SHARE OF THE DAMAGES BY REQUIRING JUDGMENT TO BE
ENTERED ON THE BASIS OF FAULT. 1IN THIS CASE, THAT
PURPOSE WAS MET: THE JURY FOUND SCHNEPEL 100% AT FAULT,
PRECLUDING JOINT AND SEVERAL LIABILITY UNDER SECTION
768.81(3), AND THE TRIAL COURT ENTERED JUDGMENT AGAINST
SCHNEPEL FOR 100% OF THE DAMAGES BECAUSE THE SETOFF
STATUTES DO NOT APPLY IN THE ABSENCE OF JOINT
LIABILITY. THEREFORE, JUDGE VAN NORTWICK’S DISSENTING
OPINION SHOULD BE ADOPTED, THE CERTIFIED QUESTION
SHOULD BE ANSWERED IN THE NEGATIVE, AND THE TRIAL
COURT’S RULING SHOULD BE REINSTATED.

A FLORI DA’ S TORT REFORM ACT, SECTION 768. 81, ABROGATED
JO NT AND SEVERAL LI ABILITY FOR NON- ECONOM C AND
ECONOM C DAMAGES, EXCEPT WHERE EXPRESSLY RETAI NED UNDER
SECTI ON 768.81(3), (4), AND (5), WH CH EXCEPTI ONS DO
NOT APPLY HERE. | N THE ABSENCE OF JO NT AND SEVERAL
LI ABI LI TY, THE SETOFF STATUTES DO NOT APPLY.

The | egislature’s enactnment of § 768.81 abrogated joint and

several liability for non-econom c and economn ¢ damages except in
“those limted situations set forth in 88 768.81(3), (4), and

(5), Florida Statutes (1989).” Conley v. Boyle Drug Co., 577




So.2d 275, 285 (Fla. 1990). Florida's Tort Reform Act “di sfavors

joint and several liability to such a degree that it survives
only in those limted situations where it is expressly retained.”

Fabre v. Marin, 623 So.2d 1182 at 1185 (Fla. 1993) (enphasis

suppl i ed);
In Conley, this court set forth the three exceptions to
Florida s abrogation of joint and several liability:

Under 88 768.81(3), (4), and (5), joint and
several liability is abrogated except:

1) in the case of econom c damages ‘wi th respect
to any party whose percentage of fault equals or
exceeds that of a particular claimnt’;

2) in ‘any action brought by any person to recover
actual econom c damages resulting from pollution
to any action based upon an intentional tort, or
to any cause of action as to which application of
the doctrine of joint and several liability is
specifically provided by Chapter 403 [Poll ution
Control], Chapter 498 [Land Sale Practices],
Chapter 571 [Security Transactions], Chapter 542
[Anti-trust], or Chapter 895 [the RICO Act]’; and

3) as ‘to all actions in which the total anmount of
damages does not exceed $25, 000.

| d.
|f, as here, the case does not fall within these three
exceptions, then no joint and several liability can exist for

non- econom ¢ or econom c damages. 1d; Metropolitan Dade County

v. Frederic, 698 So.2d 29 (Fla. 3 DCA 1997). |In Frederic, the
plaintiff sued the County and Metro Lino, Inc. for wongful death

damages arising froman autonobile accident. Metro Lino, Inc.



settled with the plaintiff prior to trial and the jury awarded
the plaintiff damages, finding the County 17.5% at fault and
Frederic 55% at fault for failure to use a seatbelt (although not
specifically stated, the additional 28.5%of fault was apparently
attributed to Metro Lino). The court noted that Florida |aw only
permts joint and several liability under the limted
circunstances set forth by 8 768.81(3), (4), and (5), and found
that the County had no joint and several liability for either
econom ¢ damages (because his percentage of fault was |ess than
the plaintiff’s) or non-econom c damages (because the total

anount of danmages exceeded $25,000). As a consequence, the court
hel d that “the County is not jointly and severally liable for
econom ¢ or non-econom ¢ damages, hence it is not entitled to a
setoff for the [Metro Lino] settlenent.” 698 So.2d at 292
(enmphasis in original).

At the lower court, Schnepel convinced Judges Browni ng and
Benton to ignore the legislative intent, the | anguage of §
768.81, and this court’s interpretation of 8 768.81 and to
judicially create a fourth exception to the abrogation of joint
and several liability via the setoff statutes; that is, if
plaintiff executes a release in favor of one of multiple
defendants, the fact of settlenent automatically creates joint
and several liability for econom c damages. Such a hol di ng

contradicts the express terns of 8 768.81 and the Wells v.

10



Tal | ahassee Menorial Regional Medical Center, Inc., 659 So.2d 249

(Fla. 1995), Conley, and Frederic opinions.?

Prior to § 768.81, and the Fabre, Conley, and Wlls

decisions, joint and several liability existed for all clains
under Florida law. There was no nmechanismfor settling
def endants and ot her non-parties to appear on a verdict form and
there was no judicially approved nethod for apportionnent of
settlenment. Fabre, supra at 1185. The setoff statutes on which
Schnepel relies, 88 46.015, 768.041 and 768. 31(5), were drafted
inthis light:

the setoff provisions, which were enacted

before § 768.81, presuppose the existence of

mul ti pl e defendants jointly liable for the

sanme danmages

Wells, supra at 252-253 (enphasis supplied).

“Presuppose” is defined by Webster’s Tenth Edition (1993)
as: “to require as an antecedent in logic or fact.” |If the

setof f statutes “presuppose” the existence of joint and several

liability, then by definition they cannot create joint and
several liability, as proposed by Schnepel and the mgjority

opinion in the lower court. The existence of joint and several

!In fact, the mgjority holding from the lower court directly conflicts with Frederic, supra.
According to the lower court’s majority opinion, when a settlement and release is provided by
one of multiple defendants, then joint and several liability is automatically established.

(Schnepel, at App. 11). If the jury then determines that the non-settling defendant’ s negligenceis
less than that of the claimant, according to the lower court’s majority opinion there still would be
a setoff for the economic damages, in direct contradiction to 8 768.81(3) and the holding of
Frederic.

11



l[iability nmust therefore be established by adm ssion, or at

trial, in order to apply the setoff statutes. Wells, supra;
Frederic, supra. This is true for both non-econom c and econom c
damages. Here, joint and several liability was not established
by adm ssion. G ock denied liability in the pleadings (R 1-8)
and rel ease (R 2-259), and Florida courts have repeatedly ruled
that a settlenent and release fall short of being a factual
determ nation, either by adm ssion or otherwise. Glbert v.

Florida Birth-rel ated Neurological Injury Conpensation Ass’'n, 724

So.2d 688 (Fla. 2d DCA 1999); Martin County v. Mbil Corporation,

513 So.2d 243 at 244 (Fla. 4'" DCA 1987) (“settlenents ... have
never been consi dered adm ssions against interest binding on the
parties making them?”)

In his dissenting opinion, Judge Van Nortwi ck correctly
points out this fallacy of the magjority’ s rationale: “under Wells
it is the actual ‘existence,’” not the nere allegation, of joint
and several liability that is the foundation of the application
of the setoff statutes.” (Schnepel, at App. 14-15). Sinply put,
the setoff statutes cannot, by independent operation, create
joint and several liability.

The | anguage of the setoff statutes support this concl usion.
Section 46.015 refers to a witten covenant not to sue, or

rel ease of, a “person who is or may be jointly and severally

liable with other persons for a claim” (Enphasis supplied).

12



Section 768.041 states that a rel ease or covenant not to sue “as
to one tortfeasor for property damage to, personal injury of, or
t he wongful death of any person shall not operate to rel ease or

di scharge the liability of any other tortfeasor who may be liable

for the sane tort or death.” (Enphasis supplied).? Section

768.31 refers to a rel ease or covenant not to sue given to “one

of two or nore persons |liable in tort for the same injury or the

same wongful death ....” (Enphasis supplied).

This is true even if the damages invol ved are econom c
damages. Contrary to Schnepel’s position, the Wells court held
that joint and several liability continues only for economc
damages that are subject to joint and several liability, not for

all econom ¢ dammages:

“....setoffs are only applicable to economc
damages where the parties are “subject to
joint and several liability.”
Frederic, supra at 292, citing Wlls.
In other words, Wells held that while nultiple defendants

can never be found jointly and severally liable for non-economc

damages (unl ess total damages do not exceed $25,000), joint and

In fact, in Devino v. McMannis, 231 So.2d 194 at 196 (Fla.
1970), this Court held that Section 768.041 “authorized to be
setoff froma judgnent against one joint tortfeasor only the
anopunt constituting a settlenent for the danages or damage
el enents recoverable in the same course of action agai nst another
joint tortfeasor.” (Enphasis supplied).

13



several liability for econom c danmages remains a possibility if

joint and several liability is found to exist between the
settling and non-settling defendants. 1d; Wells supra. Pursuant

to 8768.81, Wlls, Conley, and Frederic, if joint and several

l[tability is not found to exist under 8768.81, then no setoff is
al | oned for econom c danmages.

Mor eover, under Sections 768.81(3) and (5) and Wells, the
exi stence of joint and several liability can only be determ ned
by the fact finder; in other words, it is the jury that decides
what damages, if any, are in partial satisfaction of the damages
sued for and thus whether the setoff statutes apply:

(1) If the jury finds 100% of the damages are non-

econom c, then there is no joint and several liability and

no setoff because the settlenent does not include any
damages in partial satisfaction of the damages that the
remai ni ng def endant was sued for. 768.81(3), Florida

Statutes. Wells, supra.

(2) If the jury finds that the defendant is less at fault
than the plaintiff, then there is no joint and several
l[iability for non-econom c or econom c damages and no setoff
because the settlenent was not for damages in partial
satisfaction of the damages that the remaini ng defendant was

sued for. 8 768.81(3), Florida Statutes; Metropolitan Dade

14



County, supra.

(3) If the jury finds that the total damages do not exceed
$25,000 then joint and several liability exists for econom c
and non-econom ¢ damages and the setoff statutes apply
because the settlenent dollars are then considered in
partial satisfaction of damages sued for. 8§ 768.81(5), Fla.

Stat.; see Metropolitan Dade County, supra.

(4) If the jury finds that the non-settling tortfeasor is
100% | i abl e then, by definition, there exists no joint and
several liability and thus no setoff because no settl enent
dollars can be considered in partial satisfaction of danages
that, in this case, Schnepel was sued for. 768.81(3), Fla.

Stat;3 see Shufflebarger v. Glloway, 688 So.2d 996 (Fla. 3d

DCA 1995).
In fact, as recently as last year, this Court held that it
was the jury, not the settlenment or rel ease, that determ ned

whet her settling and non-settling parties are joint tortfeasors:

3In the court below, the majority msinterprets subsection
(2) of 88 46.015 and 768. 041: Subsection 2 of both statutes sets
forth (wth brackets reflecting 46.015(2) |anguage not in §
768.041(2)): “at trial, if any [person] defendant shows the court
that the plaintiff, ... has delivered a [witten] rel ease or
covenant not to sue to any person ... in partial satisfaction of
the damages sued for, the court shall setoff this anmount from any
judgnment to which the plaintiff would be otherwise entitled at
the time of rendering judgnent ...” (Enphasis supplied). Because
def endant Schnepel was found 100%|iable, he is not jointly
liable with d ock and thus has failed to show the court that
G ock’s settlenent dollars were in partial satisfaction of
damages that Schnepel was sued for

15



“... because Dade County School Board was 100% liable for the
injuries to the spectators, the parties were not joint
tortfeasors; therefore contribution is not an avail able option.”

Dade County School Board v. Radio Station WOBA, 731 So.2d 638, at

fnl (Fla. 1999); also see MacKenzie Tank Lines, Inc. v. Enpire

Gas Corporation, 538 So.2d 482 (Fla. 1t DCA 1989) (hol ding that

in a contribution action where the non-settling defendant was
found 100% liable at trial, the non-settling defendant was not
jointly liable with the settling defendant and the settling

def endant had no right of contribution against the non-settling
def endant under Section 768. 31).

Justice Anstead s concurring opinion in Wlls puts in

perspective the limts that 8 768.81 and the Wl ls opinion have

on the application of the setoff statutes:

Wth the enactnent of 8§ 768.81(3), the need
for, and the role of, the contribution schene
set out above has been substantially reduced.
Under 8§ 768.81(3), a judgnent is to be
entered against a particular tortfeasor-
defendant only ‘on the basis of such party’s
percentage of fault and not on the basis of
the doctrine of joint and several liability.’
Since this tortfeasor-defendant now faces a

j udgnment based only on its ‘percentage of
fault,” it, unlike Disney in the Wod case,
has no basis for seeking contribution from
anot her tortfeasor who m ght al so have
contributed to the cause of the clainmant’s
injury. Such a tortfeasor is no longer in
need of or entitled to contribution, either
by a claimagainst other tortfeasors, or by a
reduction in the judgnent against himin the
anmount of any settlenents nmade by the
claimant with other tortfeasors. Since the
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damages,

‘problem of a tortfeasor paying nore than
his fair share has been elimnated by the
enact ment of Section 768.81(3), the
‘solution’” to the problem by the schene of
contribution and setoff is no | onger needed.
The underlying purpose of the contribution
schenme and 88 46.015(2), 768.31(5)(a), and
768.041(2) is sinply no | onger served in such
a case. This is the essence of our decision
t oday.

Wells, supra at 256. (Enphasis supplied).

Wiile the setoff statutes can still apply to econonc

they only apply to econom ¢ danages awar ded under the

t hree exceptions enunerated in 8 768.81, none of which apply

her e.

THE LONER COURT APPLI ED THE “ PREVAI LI NG VI EW FOR NOW
COMPARATI VE FAULT JURI SDI CTI ONS AS SET FORTH | N THE
RESTATEMENT ( SECOND) OF TORTS, PROSSER ON TORTS, AND
THE NORTH DAKOTA CASE OF LEVI V. MONTGOMERY. FLORI DA
'S A COVWARATI VE FAULT JURI SDI CTI ON AND SUBSEQUENT TO
THE W DESPREAD ADOPTI ON OF COVPARATI VE FAULT AND
MODI FI CATI ON OR ABROGATI ON OF JO NT AND SEVERAL

LI ABI LI TY, THE “PREVAILING VI EW I N SUCH JURI SDI CTI ONS
IS TOPERMT A CREDIT EQUAL TO ONLY THE SETTLI NG
PARTY' S SHARE OF FAULT AND TO REJECT SETOFF UNDER THE
PRESENT SCENARI O

In the court below, the majority concludes its opinion with

the follow ng statenent: “nost inportantly and determ native is

the clear statutory |language that rejects the mnority common-I| aw

view M. Gouty espouses.” (Schnepel, at App. 13). According to

the majority, the “prevailing view is that judicial
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determ nation of a settling (potential) defendant’s fault is
immterial under Florida s setoff statute; that view requires a
setof f even where the person released was not in fact a joint
tortfeasor or was not liable to the plaintiff at all. (Schnepel,
at App. 10). The “mnority” viewis that only a credit equal to
the settling party’'s share of fault is permtted and a setoff
under the present scenario is not allowed. (Schnepel, at App. 9)
VWhat the majority failed to realize was that the “prevailing
view is prevailing only in jurisdictions that have not adopted
conparative fault and not nodified or abolished joint and several
liability. However, a majority of jurisdictions, including
Fl ori da, have now adopted the doctrine of conparative fault and a
tort reformact (in varying fornms) nodifying or abolishing joint
and several liability through judicial action or |egislative
enactnent. |In fact, since 1985, at |east 35 of the 44
conparative fault states (as of 1990), through the enactnment of
tort reform have required the jury to apportion fault anong al
parties, including settling defendants. Carol A Mitter, Moving
to Comparative Negligence in an Era of Tort Reform: Decisions for
Tennessee, 57 Tenn. L. Rev. 199 at 203 (1990). The overwhel m ng
maj ority of such jurisdictions have foll owed what the | ower court
here referred to as the “mnority” view Those conparative fault
jurisdictions that have specifically addressed the issue at bar

have rejected the all owance of a setoff in favor of establishing
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proportionate shares of liability and the elimnation of
inequities inherent in comon-law joint and several liability.
Varner, infra, et al.

In fact, except for California, each state that has adopted
conparative fault and, through tort reform nodified or abrogated
joint and several liability, has refused to apply a setoff where
the settling defendant is determned by the finder of fact to

have 0% fault. See, Varner v. Perrynman, 969 S.W2d 410, 413

(Tenn. Ct. App. 1997) (setoff provisions of contribution statute
have no application subsequent to adoption of conparative fault

statute where settling defendant is found not liable); N chols v.

M d- Conti nent Pipe Line Conpany, 933 P.2d 272 (Ckla. 1996)

(holding that a settling defendant found 0% Iliable is not “liable
intort for the sane injury” and therefore, the non-settling
defendants are not entitled to a credit for the anmount of

settlenent); Haderlie v. Sondgeroth, 866 P.2d 703 (Wo. 1993)

(conparative fault statute abolishing joint and several liability
means credit for settlenent proceeds will not be given where

fault is apportioned to each of nultiple defendants); Stratton v.

Parker, 793 S.W2d 817, 820 (Ky. 1990) (where conparative fault
determ nation is made, non-settling defendant is |iable for
anount of judgnent equal to his degree of fault and is not
entitled to credit for anmount paid by settling defendant found

not liable); Anunti v. Payette, 268 N.W2d 52, 55 (M nn. 1978)
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(where settling defendant is not joint tortfeasor due to finding
of no liability, it is inequitable to permt non-settling

defendant to profit fromsettlenent agreenent) ; Rogers v. Spady,

371 A 2d 285, 287-88 (N.J. Super.Ct.App.Dv. 1977) (application
of conparative negligence | aw “necessarily neans that if the
settling defendant is found 0% negligent ... plaintiff wll

receive the settlenent plus the full verdict”); Kiss v. Jacob,

650 A.2d 336 (N.J. 1994) (citing to Rogers wth approval).

While not faced with the precise scenario at issue here, the
overwhel m ng majority of these conparative fault jurisdictions
have refused to permt a pro tanto setoff for the settlenent
anount in the absence of joint and several liability. Roland v.
Bernstein, 828 P.2d 1237 (Ariz.Ct.App. 1991) (conparative fault
statute which abolished joint liability and setoff portion of
contribution statute sinply does not apply where no joint

l[tability exists); Thomas v. Solberg, 442 NW2d 73, 77 (lowa

1989) (because system of conparative fault permts allocation of
equitable shares of liability, “settlenment does not affect the
anmount of harm caused by the remai ning defendants and |i kew se

shoul d not affect their [anmount of] liability”); Ranbaum v.

Swi sher, 435 NW2d 19, 23 (Mnn. 1989) (citing Anunti;
defendants found liable at trial should not benefit from
settlenment such that they would pay “less than their fair

share”); Charles v. G ant Eagle, 522 A .2d 1 (Pa. 1987) (holding
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that non-settling defendant is liable for full anount of

proportionate share of verdict); Wlson v. Glt, 668 P.2d 1104

(N.MCt.App. 1983) (holding that percentage reduction rather than
pro tanto reduction is mandat ed where conparative negligence has

abrogated joint liability). Nelson v. Johnson, 588 N W2d 246,

249 (N.D. 1999) (rejecting argunent that award of danmages
enconpasses settlenent anount received by plaintiff because
settlement dollars are estimate of liability no reflective of

damages al one); Washburn v. Beatt Equi pnent Conpany, 840 P.2d 860

(Wa. 1992) (holding that settling defendants sinply cannot be
joint and severally liable and therefore there can be no set off

of settlenment anounts); Dom ngue v. Luke Fruge, Inc., 379 So.2d

490 (La. Ct. App. 1979) (benefit of advantageous settlenent shoul d
not inure to defendant who refuses to settle and defendant should
be prepared to accept benefits and burdens of decision);

Fidelholtz v. Peller, 690 N E 2d 502, 506 (Chio 1998) (if General

Assenbly had intended to require automatic setoff w thout regard
to finding of liability, it could have used words to effect of
“naned defendant” rather than “liable in tort”); denn v.
Flem ng, 732 P.2d 750, 730 (Kan. 1987) (expressly rejecting
rati onal e of Restatenent (Second) of Torts, 8 885(3) (1977) in
conparative fault jurisdictions).

Prior to Florida s adoption of 8 768.81, Florida did follow

the “prevailing view.” Fabre, supra; also see Lanbert v.
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Nat i onwi de Mut ual | nsurance Conpany, 456 So.2d 517, at 518-519

(Fla. 1t DCA 1984) in which, prior to the adoption of 8§ 768.81,
the First DCA espoused the policy in favor of single recovery
quoting extensively fromthe North Dakota case, Levi V.
Mont gonery, 120 N.W2d 383 (N.D. 1963). Wen the State of
Fl ori da adopted 8 768.81 in 1986, however, the policy that each
tortfeasor should pay only his percentage of fault took
precedence over the policy limting a plaintiff to a single
recovery as asserted in Lanbert and in the lower court’s majority
opi ni on here. Fabre, supra.; Wlls, supra.

The sanme shift in policy has occurred in nunmerous states
t hat have adopted the conparative fault doctrine and nodified
joint and several liability. For exanple, in Tennessee, prior to
Tennessee’ s adoption of conparative fault, Tennessee’'s setoff
statutes (8 29-11-105, Tenn. Code) (enacted as an el enent of the
Uni form Contribution Anmong Tortfeasors Act), required settlenents

to be setoff fromany judgnent. See Rosenbaumyv. First Anerican

Nati onal Bank of Nashville, 690 S.W2d 873 (Tenn. C. App. 1985).

After Tennessee adopted the conparative fault statute, its
Suprene Court held that when a non-settling defendant was found
90% at fault, the plaintiff 10% at fault and the settling

def endant 0% at fault, the setoff statutes did not apply and the
Suprene Court refused to setoff the prior settlenent because the

non-settling defendant was al ready only paying for its percentage
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of fault as determ ned by the jury. Varner v. Perrynman, 969

S.W2d 410 (Tenn. C. App. 1997).

The Iowa Suprene Court also reversed the |aw of the state
follow ng the adoption of conparative negligence, Thonas v.

Sol burg, 442 NWad 73 at 77 (lowa 1989) (because system of
conparative fault permts allocation of liability, “settlenent
does not affect the anopunt of harm caused by the renaining
defendants and |ikew se should not affect their liability.”)
Accordingly, the non-settling defendant was not entitled to a pro
tanto credit for settlement proceeds paid by the plaintiff. The
| anguage of the setoff statute, Section 668.7, lowa Code, read in
conjunction with the conparative fault statute, Section 668. 3,

| owa Code, neant that “non-settling defendants are not to have
any of their liability discharged because a plaintiff nmakes a
good settlenment.” Thomas, supra at 76. (Enphasis supplied).

Per haps the nost conpelling reversal occurred in the State
of North Dakota. The decision of that state’s Suprene Court in
Levi, has factored promnently in the analysis of this issue both
inthis state prior to the adoption of 8§ 768.81 and in other non-
conparative fault jurisdictions where the fornmer “prevailing

view' has been applied. See, e.qg. Lanbert, 456 So.2d at 518-519;

Ex Parte Goldsen, 2000 Ala. Lexis 349 (Ala. 2000) (rejecting view

di sallowi ng setoff |argely because Al abanma has not yet adopted

conparative fault). Subsequent to Levi, the doctrine of
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conparative fault was adopted by the Assenbly of North Dakot a.
In this context, the North Dakota Suprenme Court held that the
correct calculation for setoff is the equitable portion of fault
assigned to the settling defendant and not the anount paid for

the release. Nelson v. Johnson, 588 N.W2d 246 (N.D. 1999). See

also, Bartles v. Gty of WIlliston, 276 NW2d 113 (N. D. 1979)

(hol ding that conparative fault statute inpliedly repeal ed setoff
statute | anguage referring to anount of setoff and replaced it

wi th |anguage permtting reduction equal to the relative degree
of fault attributable to the rel eased defendants).

The only conparative fault jurisdiction allowing a setoff
where the settling defendant was found to have no liability is
California. The majority’s reliance on California, however, is
m spl aced. The California conparative fault statute, unlike

Florida, only abrogates joint and several liability for non-
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econom ¢ danmages.* Because the statute does not address economnc

damages, California retains joint and several liability for al

econom ¢ damages. In addition, although the “California setoff

statutes are ‘not unlike those of Florida,’” (Schnepel, at App.

11),

the California setoff statute does contain a glaring

difference: the statute permts a setoff where a release is given

to one “claimed to be liable for the sane tort.” Cal. Civ. Code

“Cal. Civ. Code 8§ 1431.2 provides:

(a) In any action for personal injury, property damage, or
wrongful death, based upon principles of conparative fault,
the liability of each defendant for non-econom c damages
shall be several only and shall not be joint. Each

def endant shall be liable only for the anmount of non-
econonm ¢ damages allocated to that defendant in direct
proportion to that defendant’s percentage of fault, and a
separate judgnment shall be rendered agai nst that defendant
for that anount.

(b) (1) For purposes of this section, the term “econom c
damages” neans objectively verifiable nonetary | osses

i ncl udi ng nedi cal expenses, |oss of earnings, burial costs,
| oss of use of property, costs of repair or replacenent,
costs of obtaining substitute donestic services, |oss of
enpl oynment and | oss of business or enploynment opportunities.

(b) (2) For the purpose of this section, the term “non-
econom ¢ danmages” neans subjective, non-nonetary | osses

i ncluding, but not limted to, pain, suffering,

i nconveni ence, nental suffering, enotional distress, |oss of
soci ety and conpani onshi p, loss of consortium injury to
reputation and hum i ati on.
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Section 877.2.° The California Suprene court specifically relied
on this language to apply the setoff statutes, without regard to
the settling defendant’s apportioned fault, because the settling

def endants were clained to be |iable. McConber v. Wells, 72 Cal.

App.4th 512 (Cal. . App. 1999). The Florida setoff statutes
contain no such | anguage, and the California holding has no
application here.

The lower court’s reliance on Restatenent (Second) of Torts,
Section 885 and Prosser’s eval uation of the Section 885 is al so

m spl aced. (Schnepel, at App. 11). The lower court needed to

°Cal . Civ. Code 8§ 877 provides:

Where a release, dismssal with or without prejudice, or a
covenant not to sue or not to enforce judgnent is given in
good faith before verdict or judgnent to one or nore of a
nunber of tortfeasors clainmed to be liable for the sane
tort, or to one or nore other co-obligors mutually subject
to contribution rights, it shall have the follow ng effect:

(a) It shall not discharge any other such party from
[tability unless its ternms so provide, but it shall reduce
the clains against the others in the anmount stipul ated by
the rel ease, the dism ssal or the covenant, or in the anount
of the consideration paid for it whichever is the greater.

(b) It shall discharge the party to whomit is given from
all liability for any contribution to any other parties.

(c) This section shall not apply to co-obligors who have
expressly agreed in witing to an apportionnent of liability
for | osses or clains anong thensel ves.

(d) This section shall not apply to a rel ease, dism ssal
with or without prejudice, or a covenant not to sue or not
to enforce judgnent given to a co-obligor on an all eged
contract debt where the contract was made prior to January
1, 1988.
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| ook no further than comment A to Section 885 to realize that
Section 885(3) does not apply here:

The rules stated in this Section apply only
when all the parties are |liable for the
entire harm Wen a nunber of tortfeasors
are liable only for proportionate shares of a
harm (see Section 881), the rule does not
apply nor does the rule apply when the clains
agai nst two persons are based not upon the
harm done but on the extent of the w ongdoing
of each. Thus when a death statute provides
that the claimagainst the tortfeasor is
proportioned to his fault, a discharge of one
of several tortfeasors does not discharge the
liability of the others:; nor does a paynent
by one dimnish the liability of the other

unl ess the statute limts the total anmount

t hat can be recei ved on account of the death.

Comment A, Restatenent (Second) of Torts, Section 885
(emphasi s supplied).

Just as under the death statute exanple used in comment A,
under 8 768.81, the negligence of nmultiple defendants can now be
apportioned by the jury and the rules stated in Section 885 do
not apply.

The error in the |ower court’s opinion is evidenced by the
foll ow ng statenent fromits opinion

“I'f, noreover, G ock had underestimated its
liability (and secured M. Gouty’ s release in
exchange for “underpaynent”), d ock would
have benefitted at M. Schnepel’s expense
because he woul d have becone responsible for
nore than his share of the econom c danages

a certain symmetry thus argues in favor
of the result we reach today.”

(Schnepel, at App. 12).

In this scenario, however, Schnepel could never becone
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responsi ble for nore than his share of the econom c damages
because he was found 100% at fault and thus responsible for 100%
of the damages. As a result, dock’ s settlenent, no matter in
what amount, could never be considered at the expense of
Schnepel. Thus, the “certain symetry” referenced by the
majority to support its conclusion sinply does not exist.

Nor is the majority’ s statenent - that regardl ess of the
result M. Gouty could expect full recovery of econom c danages
(Schnepel, at App. 12) - accurate. If Gouty had settled with
d ock for $10,000 and had been found 40% at fault, G ock 30% at
fault and Schnepel 30% at fault with total damages of $250, 000,
50% of which were econom c, then Schnepel would have no joint and
several liability and woul d have responsibility for only $75, 000;
$37,500 of which would have been for econom c danages. M. Gouty
woul d have been entitled to the sanme anmount of econom c¢ damages
from d ock, but because of the settlenent would have received
only $5,000 in econom c damages from d ock; not the full anpunt
of econom c danmages. Because it is M. Gouty who risked the
di sadvant ageous settlenent, the “symetry” requires any advantage
to also be his. Varner, supra at 413.

Anmong those jurisdictions that have adopted statutory

conparative fault and nodified or abolished joint and several

5The stipulation that Gouty was fault free was not signed by
Schnepel until after the 3 ock settlenent.
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ltability, the “prevailing view rejects setoff under the instant
scenario. Such viewis consistent wth the clear statutory
| anguage of 8§ 768.81, the setoff statutes and this court’s
interpretation of those statutes in Conley and Wlls to not allow
setoff where the jury finds no joint and several liability.
C. THE STATUTORY PURPOSE, EQUI TIES AND FLORI DA S PUBLI C
POLI CY REQUI RE THAT NO SETOFF APPLY UNDER THE PRESENT
SCENARI O
The purpose of 8§ 768.81 is not to limt the plaintiff’s
recovery but, by the statute’'s clear terns, to have judgnent

entered “agai nst each party liable on the basis of that party’'s

percentage of fault.” Fabre supra at 1185. (Enphasis supplied).

In this case, that purpose was net: Schnepel was found 100% at
fault and the trial court required himto pay 100% of the
damages.

Via 8 768.81, Wells, and Fabre, the single recovery policy
for econom c damages, relied on by the court bel ow, has been
overridden by the policy that each defendant shoul d be
responsible for only that defendant’s share of fault. In
rejecting the single recovery rules, this Court has quoted the
Arizona courts:

‘“the single-recovery rule, which historically
permtted defendants a credit for amounts
paid in settlenent by other defendants to
prevent a plaintiff’s excess recovery, was

adopt ed when courts could not allocate
l[iability anong defendants; a settling
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def endant could only offer to pay for a
plaintiff’s entire, indivisible injury. Now,
the respective shares of the liability of
mul ti pl e defendants can be determ ned. Each
def endant may settle his portion and such
settlenent neither affects the anount of harm
caused by the remaining defendants nor the
liability. The settling defendant sinply is
paid an agreed anount to “buy his peace” and
t he non-settling defendant has not right to
conplain that the settling defendant paid too
much’ (cites omtted)

The court also rejected the suggestion that the
plaintiff will receive a “wndfall’ if the total anount
paid in settlenent is not setoff:

‘Settlenent dollars are not synonynous with
damages but nerely a contractual estinate of
the settling tortfeasor’s liability; they

i ncl ude not only damages but al so the val ue
of avoiding the risk and expense of trial.

G ven these conponents of settlenents, “there
is no conceptual inconsistency in allow ng a
plaintiff to recover nore froma settl enent
froma settlenment or partial settlenent than
he coul d receive as damages.’”

Wlls, supra at 252.

Furt hernore, because Schnepel was 100% | i abl e and because

A ock’s release did not rel ease Schnepel, G ock has no right to

contribution, subrogation, or indemity agai nst Schnepel. See

Dade County School Board, supra. As a result, Schnepel can claim

no injury, prejudice or adverse effect fromthe G ock settl enent.

As Judge Van Nortw ck asserts in his dissent:

obviously, either Gouty or Schnepel nust
benefit fromthe settlenment with d ock.
Logically, it would seem preferable to have
t he person who was injured and who
successfully negotiated the settl enent,
rather than a tortfeasor, obtain the benefit.
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See Rogers v. Spady, 147 N.J. Super. 274,
278, 371 A 2d 285, 288 (N.J. Super. App. Dv.
1977), superseded by statute as stated in
Kiss v. Jacob, 268 N.J. Super. 235, 633 A 2d
544 (N. J. Super. App. Div. 1993) (“[l]deally
a cl ai mant should not receive but nore than
one satisfaction for a wong, [but] when the
situation arises in which additional

enri chnment nust necessarily flow to soneone,
the nore just result is to have the person
wronged receive the benefit and not a
wrongdoer.”); and Berg v. Footer, 673 A 2d
1244, 1256 (D.C. 1996) (“a plaintiff’s good
fortune in striking a favorable bargain with
one defendant give [another] defendant no
claimto pay less”); see also Goldsen v.

Si npson, So. 2d , 2000 W 432856

(Ala. Gv. App. 1999).7

(Schnepel, at App. 15-16).

The Arizona courts that have adopted conparative fault agree
wi th Judge Van Nortw ck and submt conpelling policy reasons for

t heir agreenent:
“....we believe that it would be anomal ous to
give the benefit of an advantageous
settlement, not to the plaintiff who
negotiated it, but to the non-settling
tortfeasor. Had plaintiff nmade a
di sadvant ageous settlenent, she woul d have
born that consequence because her recovery
agai nst [the non-settling defendant] would
have been limted to [the anpbunt of the non-
settling defendant’s fault]. At a m ninmum
symmetry requires that if the di sadvant age of
settlenment is hers, so ought the advantage
be. Beyond that, we see no reason why a non-
settling tortfeasor ought to escape the
liability that is his by reason of the faulty

"The Gol dsen opinion quoted by the majority and referred to
by Judge Van Nortw ck here was subsequently reversed by the
Al abama Suprene Court because Al abana had not adopted conparative
fault. Ex Parte Goldsen, 2000 Ala. Lexis 349 (Al a. 2000).
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assessnment of probabilities by a settling
tortfeasor. |Indeed, such a rule mght well

di scourage settlenent by the | ast tortfeasor
on the reasoning that his exposure is |limted
to his degree of fault and even that m ght be
reduced by reason of pre-existing
settlenents.”

Varner, supra at 413, citing Roland v. Bernstein, 828 P.2d
1237 at 1239 (Ariz. C. App. 1992).

In fact, if Schnepel receives a setoff here, he will pay
| ess than his share of damages, contrary to the express intent of
§ 768.81. Such a result would encourage the intransigent
def endant not to settle and woul d di scourage the plaintiff from
settling with one of the nultiple defendants, contrary to this
State’s policy encouraging the facilitation of settlenent:

[flurther, requiring a setoff under these
circunstances clearly works to di scourage a
plaintiff frompartially settling a case with
| ess than all of several defendants who have
potential joint and several liability. Such
aresult is contrary to the public policy of
Florida to encourage settlenents. See JFK
Medical Center, Inc. v. Price, 647 So.2d 833,
834 (Fla. 1994).

(Schnepel, at App. 16, dissent of Van Nortw ck, J,).
If the dock settlenment is a windfall, then the Court nust
determ ne who would nore properly be entitled to it: Schnepel,
who, according to the jury, was 100% at fault, and now seeks to
pay | ess than his share (100% of the danages, or the injured
plaintiff, who had no fault in the matter, but who was able to
resolve his potential claimagainst dock without the necessity

of trial?
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Because Schnepel was found 100% i able no joint and several
liability exists, no setoff should be applied and the certified

guestion should be answered in the negative.
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CONCLUSION

Because, at trial, the jury found Schnepel 100% i able and
G ock 0% Iliable, no joint and several liability exists under 8§
768.81(3). Because the setoff statutes do not apply in the
absence of joint and several liability under 8 768.81, the trial
court entered judgnent agai nst Schnepel for 100% of the danages.
The | ower court’s opinion seeks to judicially create an
addi tional exception to Florida' s abrogation of joint and several
l[tability that was not intended by 8 768.81, or this court’s
interpretation of that statute. In fact, the |ower court’s
ruling would contradict the express terns of 8 768.81(3), the
setoff statutes, and the holdings of this court and would run
counter to the vast majority of jurisdictions that, having
adopt ed conparative fault and sone formof tort reform have
rejected setoff under the present scenario. To rule otherw se
woul d al | ow Schnepel, as the only tortfeasor, found wholly at
fault for this action, to pay |less than the damages attributed to
his fault pursuant to 8§ 768.81, in direct contradiction to the
express terns of 8§ 768. 81.

Accordi ngly, Judge Van Nortw ck’s di ssenting opinion should
be adopted, the certified question should be answered in the

negative, and the trial court’s ruling should be reinstated.
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