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PRELIMINARY STATEMENT AND NOTICE OF SIMILAR ISSUES

Upon the certified question in the instant case, which is

identical to that presented in State v. Mchael Randy Ml es,

Florida Supreme Court Case No. 95,490, the State, as Petitioner
herein is adopti ng verbatim the argument portion of the Initial

Brief in State v. Mchael Randy Mles, now pending before this

court as its argunent in the instant case.



STATEMENT OF THE CASE AND FACTS

On Novenber 27, 1996, Corporal T. B. McMillian, Jr.
submtted his affidavit stating he is a traffic hom cide
investigator with the Florida H ghway Patrol, and on Septenber
20, 1996, investigated the instant accident. He determ ned that
Appel l ee, driving a 1984 Crown Victoria vehicle, drove through a
stop sign striking the vehicle driven by Randall Prinz and both
passengers, Georgeanna Cobi anco and Meadow Stickl er were thrown
t hrough the right front window, resulting serious bodily injury
to Georgeanna, and in the death of eight year old Meadow. The
acci dent occurred on Septenber 20, 1996 at approximately 10: 30
p. m Approximately two hours later at 12:28 a.m on Septenber
21, 1996, a bl ood sanple was taken from Earl Sandt and thereafter
was anal yzed by Teresa Adans of the Florida Departnent of Law
Enf orcenment revealing a blood alcohol reading of .18. (R 4) On
Decenber 9, 1996, the State filed its two count Infornmation
chargi ng Appellee with DU Mansl aughter, and Driving Under the
| nfl uence Causing Serious Bodily Injury. (R 1-2) At an initial
hearing, the State called Corporal TimBailey who testified he
observed two things imediately that led himto believe that
Appel | ee was under the influence, a noderate odor of al cohol

comng from Appel l ee’s breath, and slightly red bl oodshot eyes.



(R 39) Corporal Bailey testified that he advi sed Appel |l ee of
the inplied consent |law at 11:41 p.m and obtained the first
sanpl e. (R 40) Corporal Bailey obtained the assistance from
a paranedic to obtain this bl ood sanple and when asked “and were
all statutory and adm ni strative procedures foll owed based on
your observations”, Corporal Bailey responded w thout objection
“that’s correct”. (R 41) Approxi mately 45 mnutes |ater,
Corporal Bailey asked Appellee for a second bl ood draw, after
bei ng advised of the inplied consent |aw again, stating it is
routine to request a second sanple of blood after a period of
tinme has el apsed after the first. (R 42-43) On cross-
exam nation, he said he observed the technician draw two vials of
bl ood, indicating that the procedure for the subm ssion of this
bl ood test is to use a kit that is either provided by the
corporal or the paranedics. The sanme procedure was perforned
exactly on the second sanple as on the first; the vacutai ner
tubes are filled, put properly back into the kit and | abel ed.
(R 45)

On July 24, 1998, Appellee filed his “Mtion to Suppress
and/ or Mdtion in Limne to Exclude Bl ood Al cohol Test Results
Based on the | nadequacy of FDLE Regul ations”. (R 51-56)

Attached to this notion are the FDLE regul ations in question (R



57-59), and pleadings, and transcript of hearings held in State

v. Darren S. @th fromthe Ninth Judicial Crcuit in and for

Orange County, Ol ando, Florida. (R 60-200) The final order
and opinion froman appeal fromthe county court to the circuit
court of Orange County found that there was sufficient evidence
to support the county court’s findings regarding deficiencies
inherent in the FDLE rules and that the deficiencies were
inconsistent wwth the policies of Florida s Inplied Consent Law
(R 75-81) The circuit court opinion found that the county
court’s decision to deny the State the benefit of the statutory
presunption and to require the State to establish a traditional
predi cate was appropriate but that the county court prematurely
concl uded that the defendant’s right to due process had been
violated. (R 80-81)

Volunme Il of the instant record simlarly contains further

hearings in the Olando case (State v. Darren Guth). (R 202-

307) At that hearing, both Roger Burr and Thonas Wod testified.

Volume 111 of the instant record continues the notion
hearing in the Orange County case. (R 308-427) Al so incl uded
inthe instant record is the Motion to Suppress or in the

Alternative Mdtion in Linmne to Exclude Bl ood Al cohol Test



Resul ts Because of the |nadequacy of the FDLE Regul ations filed

in State v. Mchael Randy Mles in Escanbia County, Florida (R

428-432) and the trial court order in that case. (R 435-437)
The opinion of the First District Court of Appeal in that case

(State v. Mles) also appears in the instant record. (R 505-

509)

On August 10, 1998, the State filed its Mdtion to Strike
Appel l ee’s Motion to Suppress and or Motion in Limne to Exclude
Bl ood Al cohol Test Results Based on the |nadequacy of FDLE
Regul ations alleging that M. Sandt failed to make any show ng
that the bl ood analysis in question was scientifically inaccurate
or unreliable, or that the sanple was tainted or that any
approved procedures were not followed in the collection, storage,
transportation or analysis of his blood and therefore he was
w t hout standing by failing to present a bona fide case or
controversy. (R 438-439) Attached to that Mdtion to Strike
is the State’s nenmorandum of law. (R 440-463) On August 10,
1998, a hearing was held upon the State’s Mdtion to Strike before
t he Honorable W Douglas Baird, Circuit Judge. (R 464-497) At
that hearing, the State argued, in essence, that the State is
entitled to the presunption, and the correct way to suppress the

evi dence woul d be to establish that the blood sanple in this case



as a fact, is inaccurate or unreliable but since that argunent
was not contained in Appellee’s notion, there is no genui ne case
or controversy. (R 470) The State further argued that the

rul es FDLE pronul gated to facilitate the Inplied Consent schene
shoul d be viewed in an admnistrative | aw sense as opposed to
penal law. (R 477) The court said that just because it is
concei vabl e that there could be additional regulations or rules
that would further assure the accuracy of the bl ood draw does not
necessarily mean that the blood taken and tested is inaccurate.
(R 483-484) Counsel for Appellee said that the bl ood taken
from Appel l ee was not tested for sone days. (R 486) The tri al
court advised counsel for Appellee that he could argue there was
sonme procedure that was followed that woul d affect the accuracy
of the blood al cohol analysis. (R 487) Counsel for Appellee
further urged that although anticoagulant is required, the anount
is not specified, and the rules do not require a preservative.
(R 488) On August 11, 1998, the Honorable W Douglas Baird
entered his Order to Strike Appellee’s “Mtion to Suppress and or
Motion in Limne to Exclude Bl ood Al cohol Test Results Based on

t he I naccuracy of FDLE Regul ations”. (R 498-499) Init, the
court held that notw thstanding the existence of FDLE rules, the

court would | ook to the evidence or |ack thereof inpacting on the



scientific accuracy or reliability of the blood tests at issue to
determne their admssibility. The court went on to state in
its order “to challenge the test results, the defendant nust show
that the State failed to substantially conply with FDLE rul es,

or, by conpetent scientific evidence and not specul ation, that
there was a procedure followed by the State that calls the
scientific accuracy and reliability of the blood test into
question”. (R 499)

On Septenber 17, 1998, the prosecutor advised a different
trial judge that initially Judge Baird had ruled in the State’s
favor but because of the opinion in Mles, the Appellee had
renewed this argunent. (R 549) Appellee stated that his Mtion
in Limne or to Suppress was not case specific and that because
of the First District Court of Appeal opinion in Mles, (infra)
the rules thenselves were insufficient on their face, failing to
nmeet the requirenents of the Inplied Consent Law. (R 545) The
prosecutor urged that because the First District Court of Appeal
in Mles did not address any facts; perhaps their opinion woul d
have changed had there been facts provided. (R 550)

The State called Paul Sauer who testified on the date in
question he had been enployed with the Florida H ghway Patrol for

31 years, and that he took possession of the blood drawn by a



paranedic at the direction of Corporal Bailey. (R 464-465) He
identified the two kits that he received from Corporal Bailey in
this case (R 566-567), and took themto the Florida H ghway
Patrol Station after he |left the scene of the accident. (R 566-
568) He was unsure if the highway patrol had a refrigerated
unit in their evidence roomat that tinme, but said if the
refrigerator had been delivered prior to the date of the instant
crash, he would have placed themin the refrigerator. (R 570)
The foll om ng Monday, he delivered the two kits to FDLE in Tanpa.
(R 571)

Counsel for Appellee then called Dr. Richard Jensen. (R
573) After stating his educational and professional background
(R 573-576) he indicated he had never published any articles or
studi es regarding anal ytical chemstry, or toxicology, as it
related to ethel alcohol determnation (R 576) but then said
that he has a patent on the transport and collection of
bi ol ogi cal fluids including blood so that he did i ndeed have a
publication in that area. (R 577) The court accepted him as
expert in forensic chemstry and toxicology. (R 578) Dr.
Jensen said that the integrity of the blood sanple is nore
inportant that the analysis itself. Wen asked about the

coll ection, storage, transportation and the total integrity of



the sanple, he indicated he had training and experience in those
areas. (R 580) He said that within the scientific comrunity
there were recogni zed and established principles and criteria to
insure the integrity of sanples for testing. (R 581) Dr.
Jensen was then accepted by the court as an expert on the
standards of practices within the scientific chemstry community
on insuring the integrity of blood sanples. (R 582-583) The
doctor testified in general ternms as to storage and deconposition
of sanples. (R 583-590) He said that vials with a grey stopper
comonly neans they contain a preservative and an anti coagul ant
depending on the manufacture’s ability to fill each one properly.
(R 589) He said it is inportant to have a programto test the
contents of these tubes to ensure that all of them have a high
probability of having the proper preservative and anti coagul ant
in the proper anount. He indicated the rule as it exists in
Florida did not provide for any type of determ nation or random
basis to determ ne the amount or nature of the anticoagul ants or
preservatives within the tubes that are used. (R 590-591) He
said the rules in question should speak to the presence, anobunt
and nature of the anticoagul ant and preservative. (R 591) | f
there is insufficient anticoagulant mcro clotting is a process

that can occur. (R 591-592) He al so indicated that the



Florida Rules failed to describe the conditions in which the
sanpl e may be maintained or stored pending analysis. (R 592)
Dr. Jensen concl uded that based on the core policy of the Inplied
Consent Statute, the rules in question were inconsistent
therewith as they relate to reliability of testing. (R 596) On
cross examnation Dr. Jensen indicated he is not qualified to
conduct bl ood al cohol concentration analysis for use in crimnal
proceedings in the State of Florida nor does he have a |icense or
a permt that would allow himto do so in Florida or in any other
state. He was not famliar with the abbreviated predi cate under
Florida s Inplied Consent Law but suggested that the prosecutor
could explain it to him (R 597-598) The State explained
that by establishing certain procedural steps had been taken a
presunption of adm ssibility would be created. (R 598-599)

The doctor testified that approximtely 99% of his practice over
the last 15 years had been testifying for the defense and that he
woul d probably be paid in the area of eight to nine thousand
dollars for his testinony and work in the instant case. (R 602-
604) When asked if he had conducted any investigation wth any
of the individuals who handl ed bl ood sanples fromthe point of
col lection through analysis in the instant case, he said earlier

that day he asked Teresa Adans what kind of kit was used but that

10



woul d not inpact on his opinion as to the sufficiency of the
rule. (R 605-606) He said scientists should be able to foll ow
procedures w thout regul ati ons because their education and
training to performtests establish the accuracy and integrity of
a sanple. (R 609) The doctor then agreed that the FDLE rul es
are not the end all for the insurance of scientific accuracy and
reliability but that are inportant to establish accuracy and
reliability but everybody does it the sane way. He also agreed
to the inportance of the training and experience of the personnel
who are charged with inplenenting the rule. (R 610-612) Dr.
Jensen said that the manufacturers who make the grey stopper
vacut ai ners have internal quality control procedures. (R 622)
Dr. Jensen also testified in response to the court’s inquiries
that if proper standards are enployed, it could establish
accuracy and reliability but even fromlaboratory to | aboratory
materials which are used properly will vary. (R 624-625)

The State called Jennifer Hcks (R 628), who testified
that in Septenber, 1996, she was enployed by FDLE as a crine
| aboratory technician. (R 629) She said her responsibilities
were intake and custody of evidence and therefore when an item
was brought to her she woul d docunent its receipt and put it in

the chain of custody. (R 629) She identified the two boxes

11



previously referred to by Sergeant Sauer. (R 630) She said
they were seal ed upon her receipt, on Septenber 23, 1996 and t hey
were delivered to her by Sergeant Sauer in person. (R 631)

She said after the intake process, they were placed in the
refrigerator in the evidence vault. (R 632)

The State next called Corporal Bailey who testified as he
had previously and referred to in this Statement of the Case and
Facts herei nabove. (R 634-647) He added that he did nake a
specific inquiry of the paranedic in this and all cases to
determ ne that they are in fact qualified pursuant to FDLE
regul ations. (R 642) He said he was aware that the kit provided
had not expired and was valid at the time. The expiration was
May, 1997 and the incident occurred in Septenber, 1996. He
observed the paranedic use a swab prior to obtaining the bl ood
fromM. Sandt and knew it to be a non-alcoholic antiseptic. (R
643) He observed the blood from Appellee flow into the grey
st opper tubes. (R 644) He al so observed the paranedic mark the
tubes for identification and seal themin the container as well.
(R 644) He said the second bl ood draw was perforned the sane
as the first. (R 645-646) He then turned both bl ood draws over
to Sergeant Sauer. (R 647)

The State next called Gary McDow who testified he had been a

12



paranmedic with the Gty of St. Petersburg Fire Departnent for 25
years. (R 648) He responded to the instant crash, and was
requested by Corporal Bailey to conduct a bl ood draw on Appell ee.
He said as a paranedic he is certified by the State of Florida,
Departnent of Health and Rehabilitative Services, and is also in
possession of FDLE certification. H's certification that existed
at the tine was admtted into evidence. (R 648-650, 541) He
identified his name, the date and tinme on the kits admtted into
evidence and the tine each was taken. (R 651-652) He said he
checked to nmake sure the kit was not expired prior to using it.
(R 652) He said he used the non-al coholic antiseptic swab that
conmes inside the kit to swab Appellee’s arm (R 653) He said
he is aware that the grey stopped tubes contain an anti coagul ant
and a preservative. He said he sealed themto prevent
evaporation or entry of another substance. (R 653-654) He
said the second draw was taken in the same manner. (R 655-657)
The State next called Teresa Adanms who testified she is a
senior crine |laboratory analyst for FDLE in the chem stry and
t oxi col ogy sections and has been enployed in that capacity for 11
years in chemstry and for al cohol and beverage al cohol anal ysis
for 9 years. She has a Bachel or of Science in Chemstry, a

Master of Science in Forensic Science and has conpl eted training

13



with FDLE as well. (R 658) She said she has been permtted by
FDLE to perform bl ood al cohol testing since February, 1991. A
copy of her permt was admtted. (R 659, 541-542) She said
her permt has been current the entire tinme she has been with
FDLE. (R 660) She said her |laboratory and testing proficiency
is monitored. (R 660-661) She was admtted as an expert in
the field of clinical chem stry and forensic toxicology as it
relates to blood al cohol content. (R 661) She said she utilizes
gas chromat ography in anal yzi ng bl ood sanples for the presence of
al cohol. (R 661-662) She said this type of testing is
accepted within the scientific community. (R 662) She said
that prior to running any case sanples through the instrunent,
she first calibrates it using a series of known |evels of ethel

al cohol for calibration. Upon conpl etion of the calibration,
she said it is further verified using controls which are known

| evel s of ethel alcohol either in water or blood to verify the
instrunment is working correctly. (R 664) She sai d t hroughout
t he case sanples, further controls would be run again to verify
that the instrunent is working correctly. At the end of the
test of a case sanple, the control is run again to prove that the
instrunment and calibration is good at its conclusion. (R 664)

She said their standard operating procedure is that any type of

14



bl ood evidence has to be refrigerated upon receipt. (R 666)

She said a forensic technol ogi st gave her the kits on Septenber
24, 1996 and based on their standard operating procedure, they
woul d have been retrieved fromthe refrigerator in the vault.

(R 667) They were still sealed at that tine. (R 667) She
said at the tine she opened the kit, all the seals on the bl ood
sanpl e tubes were intact and suitable for testing. The actual
anal ysis was perfornmed by her on Septenber 28, 1996. She said
everything was placed back in her | ocked refrigerator on the 24th
prior to the actual testing. (R 669) She said all of the kits
that she had been using since 1991 always had a preservative and
anticoagulant. (R 671) She said the instant sanpl es appeared
to be unclotted and in good condition. (R 672) She said in
order for blood to begin to deconpose, no preservative would be
used or it would not be drawn properly; she said a foreign body
coul d cause the sanple to deconpose which woul d be sone sort of
bacteria. She said in |ooking at these sanples prior to testing,
there was no indication that any deconposition occurred. (R
674) She said however when bl ood does start to deconpose, it
woul d decrease the anmount of alcohol in the blood. (R 675)

She asked if she heard Dr. Jensen indicate it was possible for a

sanple to actually increase blood al cohol content as a result of

15



deconposition, she said it was a possibility but she did not know
what percentage of a possibility it was. (R 675) She said the
results on the first report was .20 grans of ethel al cohol per
100 mlliliters of blood and the second kit was .18. (R 676)
She said the tubes in the instant case contai ned preservative of
sodi um fluoride and she thought it was 100 m | 1ligrans. When
asked on cross exam nation if there were different anmounts of
preservatives for different types of tubes depending on their
use, she said she never saw tubes outside of a blood collection
kit but did not see why they would not have different anounts,
al t hough she did not know. (R 678) She said the
anticoagulant in the instant tubes was potassiumoscillate and
again the type and amount sel ected were determ nations nmade by
the manufacturer. (R 679) She said there was nothing
i ndependently done that she was aware of by her lab that would
test these tubes to nake sure they net sone standard. (R 679)
The State next called Tom Wod who stated he is a senior
crime | aboratory analysis with FDLE and has been so enpl oyed
since 1974, and has been in the al cohol testing program since
1993. (R 680) He says he adm nisters the bl ood al cohol
permtting proficiency testing program and manufactures stock

solution, and serves as a gatekeeper for vendor manufactures used

16



to check the calibration of breath testing instruments for the
entire State of Florida. (R 681) He has testified as an expert
in 390 cases. (R 682) He has been qualified as an expert in
drug chem stry associated with al cohol testing. He has testified
in that capacity approximately 74 tinmes and has been qualified as
an expert in blood al cohol analysis, the rules associated with

bl ood al cohol analysis, in analytical chem stry and as an expert
on breath testing instrunents. (R 682) The court admtted M.
Wod as an expert on the FDLE regul ations, blood anal ysis, and
anal ytical chem stry after the court questioned himin these
three areas as well. (R 685-686) He said assurance of reliable
scientific evidence for use in future court proceedings is a core
policy of the program he oversees. (R 688-689) He said the
FDLE Rul es derive their authority fromthe statute and their role
is to add details to the broad nandate provi ded by the

| egi slature. (R 689) He said Rule 11D-8 of the Florida

Adm ni strative Code requires that an anal yst who may hold a
permt nust be either a physician or licensed clinical |aboratory
t echnol ogi st, supervisor or technician, or be a anal ytical

chem st and it goes on to describe the criteria they nust neet.
(R 690) He said the rules sinply says that blood wll be

collected in a container or vial; he testified the departnent
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could have witten at great length the kind of stopper, but they
t ook advantage that grey stopper tubes are universally associated
with al cohol analysis so no nore was said. (R 694-695) He
said at different points on a continuumthere are rules, statutes
i npl enmenting instructions, conmmon sense, and the standards of the
forensic science comunity. (R 695) He said the statute is
very broad and says the departnent will devise a neans for
provi di ng accurate and precise reliable results. The departnent
inturn wites rules that provide nore detail aimng in that
direction and then an anal yst such as Teresa Adans woul d have
procedures in nore detail than what the rule would call for. (R
695) He says his input in rule changes as a senior crinme

| aboratory analyst is to offer scientific and technical advice,
but when the rules are being revised, the departnent al so seeks
the voice of others within the anal ytical community. (R 696)
M. Wod says he knows Dr. Jensen and nmet himin a courtroom but
he had never cone to M. Wod' s agency to review the rules,

i npl ementing instructions, or operating procedures. He said Dr.
Jensen never has conmuni cated to FDLE any proposed change in the
rules. (R 697-698) M. Wod testified he hinself has
proposed sonme drafts of rule changes not yet acted on in response

to changi ng standards. (R 698-699) He said the rule as it is

18



currently witten however does assure scientific accuracy and
reliability. (R 699) He said his new proposals for rule
changes are sinply an articulation of howit is done today,
putting their operating procedures currently enployed into the
rule. (R 703-704) He said right now the rul e does not specify
that the vial be nade of glass, and its possible that the rule
shoul d so specify but FDLE did not think so. M. Wod went on to
state that it conmes back to remaining within the confines of the
statute and the authority granted to FDLE by the | egislature; he
said when the rule is witten they deal with the systemthat’s in
pl ace. M. Wod went on to explain “the universal standard for
bl ood al cohol sanple collection device is the grey stopper tube.
It contains anticoagul ant and preservative. W don't need to
enphasi ze the obvious, so to speak. If this was cutting edge

t echnol ogy then perhaps we would wite sonething about it, but it
is not. W are drawing on decades of practice.” (R 706-707) He
said the kits that are provided by Lynn Pevey Laboratories (as
the one in the instant case) are relied upon by FDLE. They know
that there is a preservative and an anticoagulant in a particul ar
type and anount in those tubes. He said FDLE does not do any

i ndependent testing of those tubes, he said they depended on the

near uni versal acceptance of grey stopper tubes for blood al cohol
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anal ysis. He said the manufacturers also read the nedical
journals and are aware of what the scientific community is
| ooking for. (R 719) He agreed that in the Mles case he
testified “it is not necessary to provide a nethodol ogy for
handl i ng bl ood sanples until such tine it is tested because the
princi ples of proper handling, transportation and storage of
bl ood are universally known.” (R 720) He said on redirect
exam nation that the current rules are not neant to be
interpreted in a vacuum but assunme good science. (R 720-721)
When asked if in ternms of the rule in question, the anal yses that
have been perforned pursuant to that rule in his experience have
had any of the problens presented by the Appellee, M. Wod
responded that he was not sure if Appellee had presented any
particul ar probl em

The State next called R chard Karrol who testified he is a
lieutenant with the Florida H ghway Patrol, and that in
Septenber, 1996 they had a refrigerator used for storage of
evi dence including bl ood sanples taken at crine scenes. (R
724-726)

The State argued that Appellee had shown nothing wong with
the particular sanple and was nerely attacking the rules. (R

728- 729)
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On March 9, 1999, the trial court entered its order granting
in part, denying in part, defendant’s Mtion to Suppress and/or
Motion in Limne. The trial court concurred with the
determ nation nade at the circuit court level in State v.
Townsend, supra, find that the FDLE rul es are not adequate and do

not conply with the core policies announced in State v. Bender,

i nfra. The court ordered that Appellee’s notion to suppress
woul d be denied, and if the State proved the traditional
scientific predicate, the blood test would be adm ssible, but the
State would not be entitled to jury instructions on the statutory
presunption of accuracy under Section 316.1934, Fla. Stat. per

Robertson v. State, 604 So.2d 783, 790 (Fla. 1992). (R 503-504)

Ten days later on March 19, 1999, the State tinely filed its
notice of appeal fromthat order.
On January 19, 2000, the Second District Court of Appeal

issued its opinion followng State v. Mles 732 So. 2nd 350 (1st

DCA) review granted, 740 So. 2d 529 (Fla. 1999), and hol ding the

State would be entitled to the statutory presunption only after

| aying the three pronged predicate described in State v. Bender,

382 So. 2nd 697 (Fla. 1980), and certifying the foll ow ng
guesti on:

Where the state |lays the three pronged
predi cate for the admssibility of bl ood-
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al cohol test results in accordance with the
analysis set forth in Robertson v. State, 604
So. 2nd 783 (Fla. 1982), thereby establishing
the scientific reliability of the bl ood-

al cohol test results, is the state entitled to
the legislatively created presunptions of

i npai rment ?

On January 21, 2000, Petitioner filed its Notice to Invoke
This Court’s Jurisdiction, and on February 2, 2000 this Court
i ssued its order postponing decision on jurisdiction and briefing

schedul e.
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SUMMARY OF THE ARGUMENT

Respondent al legedly killed one person and injured two
others while driving inpaired or wwth a bl ood al cohol |evel of
0.08 or higher. Relying upon the theory that a gap in FDLE rules
regardi ng the preservation of blood sanples fatally underm nes
the reliability of alcohol test results on them the trial court
and t he DCA have excluded the perm ssive inference of
Respondent' s inpairnment based upon his blood al cohol test.

W thout correction fromthis Honorable Court, the DCA s decision
wi |l negatively and erroneously inpact not only the instant
prosecution but al so nany ot hers.

The State respectfully submts that the trial court order
and DCA opinion affirmng it are erroneous for two main reasons:
(1) The supposed gap in the rules is actually no gap at all or is
ot herw se insignificant because general evidentiary principles
cover the subject and because there has been no show ng that any
such "gap"” has had any negative inpact on the accuracy of actual
bl ood al cohol test results in Florida in general. And, (2)
Respondent failed to neet his burden of establishing that the
bl ood al cohol result and attendant perm ssive inference of
inpairnment, as applied to himin this case, were unreliable.

As, Judge WIf's dissent in Mles pointed out, Bender
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controls. Bender essentially held that the rules need not be all-
enconpassi ng. Mreover, Bender placed the burden on the defense
"“in their individual proceedings to attack the reliability of the
[ bl ood test result]."” Bender conports with several cases and
principles that the State will discuss.

Therefore, |ike the body's general absorption [and
met abol i sn] of i nbi bed al cohol discussed in MIler, sonme possible
—and even actual —deterioration of a blood sanple is sinply a
matter of the weight that the trier of fact may afford to the
test result and to the attendant perm ssive inference concerning

i npai rment .
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ARGUMENT

CERTI FI ED QUESTI O\
WHERE THE STATE LAYS THE THREE- PRONGED PREDI CATE FOR
ADM SSI BI LI TY OF BLOOD- ALCOHOL TEST RESULTS IN
ACCORDANCE W TH THE ANALYSI S SET FORTH I N ROBERTSON V.
STATE, 604 SO. 2D 783 (FLA. 1992), THEREBY ESTABLI SHI NG
THE SCI ENTI FI C RELI ABI LI TY OF THE BLOOD- ALCOHOL TEST
RESULTS, IS THE STATE ENTI TLED TO THE LEQ SLATI VELY
CREATED PRESUMPTI ONS OF | MPAI RMVENT?

The majority of the DCA panel essentially affirmed the trial
court's declaration of the FDLE rul es as unconstitutional on the
due- process ground that they fail to adequately specify neans to
preserve bl ood sanples. The certified question assunes the fatal
constitutional infirmty of the FDLE rul es.

The State contends that the ruling of the trial court, as a
matter of |aw revi ewed on appeal de novo w thout any deference to
the trial court,? was erroneous and that the DCA nmajority opinion
affirmng it was also. As a matter of law, the trial court and
the majority of the DCA panel did not afford the proper deference

to Chapter 316, Fla. Stat., and the FDLE rul es. Respondent bore

. This Honorable Court has discretionary jurisdiction because
the DCA mgjority opinion certified that it "passe[d] wupon a
guestion ... of great public inportance,” Fla. Const. Art. 5 8§

3(b)(4). Accord Fla. R App. P. 9.030(a)(2)(A(v) ("pass upon a
guestion certified to be of great public inportance").

2 See, e.q., Operation Rescue v. Wnen's Health Center, 626 So.
2d 664, 670 (Fla. 1993) (purely legal matters ... is “subject to
full, or de novo, reviewon appeal”); US. v. Sasnett, 925 F. 2d 392
(11th Gr. 1991) (trial court's interpretation of |aw reviewed on
appeal de novo).
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t he burden of showing that FDLE' s rules were "clearly erroneous."”

Conpare Pan Anerican World Airways, Inc. v. Florida Public

Service Comin, 427 So.2d 716, 719 (Fla. 1983) ("admnistrative

construction of a statute by an agency or body responsible for
the statute's admnistration is entitled to great weight and
shoul d not be overturned unl ess clearly erroneous")® with

Robertson v. State, 604 So.2d 783, 789 n. 6 (Fla. 1992) ("defense

m ght chall enge the HRS regul ati ons thensel ves as bei ng
scientifically unsound, but the burden would rest on the
defense to prove this point").* Respondent did not neet his
burden for several reasons.

I n accordance with the de novo standard of review and
Respondent's burden, the State respectfully submts the foll ow ng
i ssues, which bifurcate the certified question and specify the
purported area of the rules' inadequacy, for this Honorable

Court's consi derati on.

8 Al l enphasis through bold lettering is supplied unless the
contrary is indicated.

4 To neet the clearly erroneous test, the deficiency nust be
"nore than just maybe or probably wong; it nmust ... strike [the

reviewing court] as wong wth the force of a five-week old

unrefrigerated dead fish." HramWlker & Sons, Inc. v. Kirk Line,
30 F. 3d 1370, 1378 n. 2 (11th G r. 1994) (Judge Dubi na, concurring
specially) quoting Parts and Elec. Mtors, Inc. v. Sterling Elec.,
Inc., 866 F.2d 228, 233 (7th Cr.1988).
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| SSUE |
DI D RESPONDENT SHOW THAT THE FDLE RULES, UNDERLYI NG THE

STATUTORY " PRESUMPTI ON' CONCERNI NG | MPAI RVENT AND

PROMULGATED UNDER CHAPTER 316, FLA. STAT., CLEARLY

VI OLATED DUE PROCESS ON THE GROUND THAT THEY DO NOT

ADEQUATELY ASSURE THE PRESERVATI ON OF THE BLOOD SAWMPLE?

A. The trial court and the majority of the DCA panel ignored
the totality of legislative and agency constraints upon the
blood alcohol testing procedures.

Respondent failed to neet his burden of show ng that the
totality of legislative and FDLE-rul e constraints on the bl ood
al cohol testing procedures insufficiently provide a rational
nexus between a bl ood al cohol result of .08 or higher and
permssively inferred inpairnment. This failure was illustrated by
Respondent's failure to show specific real-world instances of
unreliable blood al cohol test results in Florida.

The excluded "presunption” at issue here is actually a
perm ssive inference that is the functional equival ent of
evi dence of inpairnment. Depending on the |evel of alcohol, this
evidence of inpairnent is sinply one fact to be considered with
others or can be, alone, probative enough to overcone a notion

for judgenent of acquittal on the elenent of inpairnent. See

State v. Rolle, 560 So.2d 1154, 1156 (Fla. 1990) (discussing

bl ood al cohol |evels as "evidence relevant to inpairnment” and

"prima facie evidence" of inpairnent). As such, the basic
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guestion is whether there is "'no rational way the trier [of
fact] could make the connection permtted by the inference,” 560

So.2d at 1156, quoting County Court v. Allen, 442 U.S. 140, 157,

99 S. . 2213, 2224, 60 L.Ed.2d 777 (1979).°%

Thus, the test is NOT whether there COULD BE a stronger
rational connection, but rather whether there is ANY "rational"
connection between (1) the blood al cohol result of ".08 or
hi gher," 8316.1934(c), Fla. Stat., obtained pursuant to the
applicable rules and statutes and (2) perm ssively inferred
inmpairnment. See also 890.401, Fla. Stat. (definition of rel evant
evi dence; "tend[s] to prove or disprove [the] material fact").

Here, the State respectfully submts that, when viewed in
their totality and in the context of applicable DU statutes and
evidentiary rules, the FDLE rules are not so infirmthat there is
NO rational connection. Indeed, the rational connection is
strong.

In situations without the subject's explicit consent,

5 Allen, 442 U. S. at 156, 99 S.Ct. at 2224 (citation omtted),
expl ai ned: "Inferences and presunptions are a staple of our
adversary system of fact-finding. It is often necessary for the
trier of fact to determine the existence of an elenent of the
crime--that is, an ‘'ultimate' or ‘'elenental' fact--from the
exi stence of one or nore 'evidentiary' or 'basic' facts."

28



FLORIDA STATUTES |linmt |aw enforcenment to:®
®Have "probable cause to believe that" a DU person "caused
the death or serious bodily injury of a human bei ng,
8316.1933(1), Fla. Stat.;
®Performng the "blood test ... in a reasonable manner," 1d.;
®Requesting only |listed persons, with pertinent skill, to
draw t he bl ood, 8316.1933(2)(a), Fla. Stat.;
®Using for the perm ssive inference only the blood that it
requested |d.;
®Anal yses of bl ood performed by those with valid FDLE
permts that concern qualifications and conpetence to
performthe anal yses, 316.1933(2)(b), Fla. Stat.;
®Anal yses of bl ood performed "substantially in accordance
wi th nmet hods approved by" FDLE, E.g., 316.1933(2)(b), Fla.
St at.
See al so 8316.1934(5), Fla. Stat. (prerequisites to admssibility
of affidavit).
FDLE RULES require:

®Anal ysis of the blood sanple through "Al cohol

Dehydr ogenase" or "Gas Chronmatography,” Fla. Adm n. Code R

6 Section 316.1932, Fla. Stat., provides additional avenues for
obtaining a blood test and al so contains attendant constraints and
[imts.
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11D 8. 011

®Bl ood sanple vials or tubes |abeled with the "Nane of
person tested," "Date and tinme sanple collected,” "Initials
of personnel collecting the sanple,” Fla. Adm n. Code R
11D 8. 012( 1) ;

®Any "[c]leansing of the person's skin in collecting of the
bl ood sanple ... wth a non-alcoholic antiseptic solution,"”
Fla. Adm n. Code R 11D 8.012(2);

®" Bl ood sanples ... be collected in a vial or tube" that
contains "an anticoagul ant substance,” Fla. Adm n. Code R
11D 8. 012(3) ;

®The vial or tube to be "stoppered or capped to prevent

| oss by evaporation,” Id.;

®The anal yst to have been permtted through Fla. Adm n.
Code R 11D-8.013 and 11D 8. 014, which inpose very detailed
requi renents, including, for exanple,

-detail ed assurances pertaining to the accuracy of the

anal ytical procedure,

-detailed proficiency testing, and

-prerequisite training through specified |licensing or

t hrough educati on; and,

®The anal yst to maintain proper records and several other
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prerequi sites specified in Fla. Admn. Code R 11D 8.015.

Thus, there are a plethora of protections built into
existing statutes and FDLE rul es upon which the statutory
presunptions pertaining to inpairnment are based. There is A
rational connection. In this context, the trial court and the DCA
woul d have FDLE adopt yet-nore rules, thereby, in Tom Wods
words, creating a "nonster." The | aw does not require a "nonster"
or any nore rules regardi ng preservation.

Mor eover, consistent with the explicit statutory provision
t hat the bl ood al cohol test nust be

®" ot herwi se adm ssible," 8316.1934(2), Fla. Stat., STANDARD

RULES OF EVIDENCE concerning the preservation and

transportati on of evidence address the concerns of the trial

court, if and when those concerns materialize in an actual

case. Here, CASE LAW REGARDING CONTAMINATED EVIDENCE i s

bounti ful and avail able to defendants upon a proper show ng

by them See, e.q., Terry v. State, 668 So.2d 954, 959 n. 4

(Fla. 1996) (blood sanple; "we ... find no "indication of
probabl e tanpering with the evidence' to support appellant's
claimthat there was a break in the chain of custody";

defense's bare allegation, insufficient); Parker v. State,

456 So.2d 436, 443 (Fla. 1984) (rejected defense attack on
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break in chain of custody; "Nothing in the record shows

evi dence of tampering"); Peek v. State, 395 So.2d 492, 495

(Fla. 1981) (hair conparison analysis); Ehrhardt, Florida

Evi dence 8901. 3 Chain of Custody ("Were no evidence of

tanpering is introduced, a presunption of regularity

supports the official acts of police officers”). See also

Taplis v. State, 703 So.2d 453 (Fla. 1997) ("once evidence
of tanpering is produced, the proponent of the evidence is
required to establish a proper chain of custody or submt
ot her evidence that tanpering did not occur"; harnonizing
two DCAs' cases).
The availability of this case | aw obviates a "nonster" set of
rul es, yet affords protection against unreliable evidence.’

Jordan v. State, 707 So.2d 816 (Fla. 5th DCA 1998), result

approved on other ground 720 So.2d 1077 (Fla. 1998), correctly

applied this principle to blood al cohol test results in upholding
the adm ssibility of the blood al cohol result because the

defense failed to meet its burden: "Jordan failed to establish

! Al t hough t he def ense expert thought that nore should be in the
FDLE rul es, he conceded that regardless of what is put into the
rules, there would always be sonmething mssing: "there's always
going to be a problemno matter what kind of rule you wite"
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a probability of tanpering with her blood sanple."?

MIller v. State, 597 So.2d 767, 769 (Fla. 1991), in

reviewi ng the rel evance and probative val ue of Chapter 316 bl ood
test results vis-a-vis unfair prejudice, recogni zed the
applicability of general evidentiary rules:
Initially, we nmust disagree with the suggestion nade by
the district court that the adm ssibility of
bl ood- al cohol test evidence is determ ned solely by
reference to sections 316.1932 and 316. 1933, Florida
Statutes (1987). This evidence continues to be
subject to all other applicable precedent and rules
regarding the admissibility of evidence.
Thus, under MIller, FDLE rules need not be all-conprehensive in
an area where, due to the human body's absorption [and
met abol i sn] of alcohol, it is alnost certain that the bl ood test

result differs froma reading that woul d accurately reflect

al cohol content at the tine of driving. See also Pan Anmerican

Wrld Airways, Inc. v. Florida Public Service Comin, 427 So.2d at

719-20 ("whether the PSC erred in determning that FPL's
appl i cabl e deposit policy did not have to be enacted as a rule in
its tariff in order to be enforceable”; PSC s reading of its
rules ... has not been shown to be clearly erroneous").

Al t hough unnecessary for the resolution of the issue, FDLE s

8 The DCA opinion here, by placing the burden on the State to
prove reliability, ..., is in conflict wth Jordan
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position is distinctive. As a matter of law, the Crimnal Justice
St andards and Trai ni ng Conm ssion, 8943.10(5), Fla. Stat., within
FDLE, 8943.11(1)a), Fla. Stat., is charged by statute wth, inter

alia, "[e]stablish[ing] uniform mninumtraining standards for the

training of officers in the various crimnal justice disciplines,"”
8943.12(5), Fla. Stat. Thus, FDLE' s dual role in blood al cohol rule
maki ng and police training standards place it in a distinctive
institutional position to adopt rules that, in the words of the 20-
year FDLE veteran, "balance" "facility of adm nistration"” by
avoiding rules that state the "obvious" (I 89, 105) while assuring
"accurate and reliable results" (I 87).

Carino v. State, 635 So.2d 9, 10 (Fla. 1994), adopted the

opinion of State v. Rochelle, 609 So.2d 613 (Fla. 4th DCA 1992).

Rochel l e reversed a trial court order that excluded breathalyzer
test results. In rejecting an equal -protection attack on then-
applicable HRS rules/fornms, Rochelle reasoned, in part, that
pertinent rules need not include all factors that may bear upon
the reliability of the test. The defense can attack such matters
and the resulting "presunption”:
As is clear fromthe cases, one who discovers he

was tested with an inaccurate machine or a machi ne

whose accuracy i s suspect because of the way the

machi ne was checked for accuracy and reproducibility

can attack admission of the test results in his
case or the applicability of the statutory
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presumptions on which the state relies. Simlarly,
one presunes a diabetic who produces acetone
metabolically can attack the reliability of the
test result in his case if the machi ne used does not
di scri m nate between al cohol and acetone.

Not wi t hst andi ng t he foregoi ng, one cannot claim
discrimnatory treatnment if one was not unfairly
treated, merely because it is possible soneone was
unfairly treated.

609 So.2d at 618. Thus, the rules need not be all-enconpassing to
provide a threshold for adm ssibility and the applicability of

the "presunption.” Accord State v. Berger, 605 So.2d 488, 491

(Fla. 2d DCA 1992) ("entire admnistrative schene sufficiently
ensures the reliability of results even though it does not set
forth specific standards with reference to nonthly and annual

i nspections") approved Veilleux v. State, 635 So.2d 977, 978

(Fla. 1994) citing Mehl v. State, 632 So.2d 593 (Fla. 1993).°

Here, the trial court erroneously focused upon one rule and
i gnored the panoply of existing Chapter 316/ FDLE protections, as

suppl emented wth basic evidentiary principles. Likew se, the

o Concerning the i napplicability here of Mehl's dicta, the State
adopts, as its own, Judge WIf's reasoning in his dissent here.
Moreover, unlike Mehl's situation, here general evidentiary rules
afford any requi site protection, as discussed supra. Further, Meh

did not specify the totality of existing constraints on |aw
enforcenment, to which the totality here, as delineated in "bullets"
above, could be conpared in a "precedential" analysis of Mhl's
dicta. Further still, here even the defense expert acknow edged
that FDLE | abs "certainly are using state-of-the-art equi pnent” and
that FDLE people are "qualified".
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maj ority panel of the DCA ignored these existing protections.
Here, simlar to Rochelle's exanple of the possibility of a
di abetic confounding test results, speculative factors pertaining
to preservation may affect the result in any given case, but,
such factors are not grounds for striking dowmn the perm ssive

inference. See also Wssel v. State, 691 So.2d 507, 508 (Fla. 2d

DCA 1997) ("attack, based on the lack of a rule or regulation to
cover every step of the testing procedures for breath test
instrunments, is not only specul ative and theoretical, but also

hyper-technical"). C. L.B. v. State, 700 So.2d 370, 372 (Fl a.

1997) ("We may assune, for the sake of argunent, that in sone
peripheral cases it may not be clear whether a particul ar
pocketknife is a 'common' pocketknife ... insufficient to strike

a statute as unconstitutionally vague") Indeed, a coup de grace

of the trial court's and the DCA-majority's position is that
there was no evidence of actual, specific unreliable blood
alcohol results in Florida due to a lack of rules. |nstead,
there were only possibilities "based upon" categorical aspersion
upon Florida police officers by an out-of-state defense expert
who, "once upon a tine", "may have read" (Il 272) pertinent

Fl ori da statutes.

The inpact of possible problens are thus academ c, and, as
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such, they should not be the basis for excluding the permssive
i nference provided pursuant to the patent |egislative intent of
strictly enforcing Florida's DU |aws. See, e.qg., 8316.193 and
its extensive legislative history (penalty section for DU ). A
fortiori, here, the blood testing procedures involve the death of
anot her human being, i.e., DU Manslaughter, and injury to two
ot her human beings, i.e. DU Causing Personal |njury.

In summary, the trial court's exclusion of the perm ssive
i nference, and therefore the majority-panel of the DCA's affirmance
of it, exalt academ c possibilities in one narrow area over real-
wor|l d practices and thereby exalt form over substance. In the words
of the legislature, any topics mssing fromthe rules are
"insubstantial” in Florida, 8316.1934(3) ("substantially in
accordance wth"; "Any insubstantial differences ..."). See also
8316.1933(2)(b), Fla. Stat. ("Any insubstantial differences ...");
8316.1932(1)(f)1 ("substantially in accordance with"). There was no
due process violation.
B. The trial court's and the DCA's concerns pertain to the
weight of the evidence (permissive inference) they excluded,
not its admissibility.

As indicated above, a perm ssive inference is the functional
equi val ent of evidence that the jury may consider. It is well-

settled that there is a distinction between the threshold for
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adm ssibility and the ability of a party to attack the weight to

be accorded the admtted evidence. See, e.q., Delap v. State, 440

So.2d 1242, 1253 (Fla. 1983) ("To be adm ssi ble, a nedical

expert's opinion as to the cause of an injury or death does not

have to be expressed in terns of a reasonable nmedical certainty
., but the weight to be given it is a matter to be determ ned

by the jury"); U.S. v. Kubiak, 704 F.2d 1545, 1552 (11th Gir.

1983) ("evidence regarding a chain of custody does not affect
adm ssibility, only the weight of the evidence").

MIller v. State, 597 So.2d at 770, applied this principle so

t hat an absence of evidence relating a blood al cohol test result
to the tinme of driving was not fatal to the use of that evidence
intrial. MIler concerned factors pertaining to the human body's
absorption of alcohol that certainly cause a blood test result
to differ fromactual blood al cohol content at the tinme of
driving. Such factors in Mller generally affect only
"credibility and wei ght-of-the-evidence, not of adm ssibility,"
597 So.2d at 770, unless the factors in the defendant's specific
case are fatally problematic. Likew se, here, Respondent's attack
concerns factors pertaining to the accuracy of a blood test

result. However, a fortiori, unlike Mller, here it is merely

possible that the factors (supposedly m ssing from FDLE-rul e
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coverage) could affect the result. Here, unless Respondent shows
that the factors are especially problematic and unexpl ai ned® in
his case, under Mller, even sone actual deterioration in the

bl ood nerely affects the weight of the evidence; it does not

exclude it. See State v. Bender, 382 So.2d at 699 (Fla. 1980)

(after State satisfies statute and rules, "fact finder may
presune that the test procedure is reliable" and apply
"presunption,” but "[t]he presunptions are rebuttable, and a
defendant may in any proceeding attack the reliability of the
testing procedures” and "the presunptions" regarding inpairnment);

U.S. v. Brannon, 146 F.3d 1194 (9th Cr. 1998) (inconplete breath

sanpling, although not recomended in scientific literature and
lowering reliability of the tests, adm ssible and subject to
cross-examnation; all scientific testing "known to humanity is

subject to error").

10 Anal ogous to expert testinony "relating back"” a blood test
result over an extensive tinme, the State could overconme a show ng
of deterioration of the blood sanple significantly affecting the
test result if it adduced conpetent and otherw se adm ssible
evidence explaining what the result would have been from that
sanple without the deterioration. \Were conpetent and otherw se
adm ssi bl e evidence "rel ates back"” the test result over an extended
time or, here, conpensates for significant deterioration, the bl ood
test becones relevant and probative, wth its weight to be
determ ned by the jury. Thus, Mller held that the test need not
"relate back" a test result to the time of driving where the
tenporal gap is reasonable.
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Thus, citing Bender, Robertson v. State, 604 So.2d 783, 789

n. 6 (Fla. 1992), noted that "the defense still has the

opportunity to rebut the presunption created by the statute.”

C. The trial court and the DCA erroneously ignored the basic
test for a permissive inference, i.e., requiring the party
challenging it to demonstrate its invalidity as applied to
him.

The State respectfully submts that the DCA erroneously
ignored the basic distinction between the perm ssive inference
here and a mandatory presunption.

This Court in State v. Rolle, 560 So.2d 1154, 1156 (Fl a.

1990), recognized County Court of U ster County, N Y. v. Allen,

442 U.S. 140, 99 S.Ct. 2213, 60 L.Ed.2d 777 (1979), as a |eading
authority on perm ssive inferences. Allen, 442 U S. at 157-60, 99
S.C. at 2224-26, distinguished a "mandatory presunption,” which
"tells the trier that he or they nmust find the elenental fact
upon proof of the basic fact, at |east unless the defendant has
cone forward wth some evidence to rebut the presunmed connection
between the two facts." For a mandatory presunption,
constitutional validity is determned on the face of what the
jury is told, not the evidentiary facts of the case, See 442 U. S.
at 159-60. In contrast to a mandatory presunption, the

constitutional validity of a perm ssive inference depends upon

40



the evidence in particular case under review, and the chall enger
of the inference bears the burden of "denonstrat[ing] its
invalidity as applied to hini:

Wen reviewing this type of device, the Court has

required the party challenging it to demonstrate

its invalidity as applied to him. *** Because this

perm ssive presunption | eaves the trier of fact free to

credit or reject the inference and does not shift the

burden of proof, it affects the application of the

'beyond a reasonabl e doubt' standard only if, under

the facts of the case, there is no rational way the

trier could make the connection permtted by the

inference. For only in that situation is there any

risk that an explanation of the perm ssible inference

to ajury, or its use by a jury, has caused the

presunptively rational factfinder to nmake an erroneous

factual determ nation
442 U.S. at 159, 99 S. . at 2224-25. The test for the
rationality of a perm ssive inference is whether, under the facts
of the case, it is "nore likely than not" that "the ultimte fact
presuned” flowed from"the basic facts that the prosecution
proved," 442 U. S. 165-66, 99 S.Ct. 2228-29. Thus, the test
beconmes whet her, under the facts of this case, Respondent
established that it was not "nore likely than not" that he was
under the influence, given the "basic fact" of the blood al cohol
test result.

Thi s burden on the opponent of a perm ssive inference to

attack it conports with the discussions of the rules on their

face (Section A supra) and the weight of the evidence (Section B
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supra). The general rule of evidence affords the opportunity to
t he opponent of the evidence to show contam nati on under the

facts of his/her case, See Terry; Parker; Taplis; Ehrhardt supra,

and, at sone |level of contam nation, the reliability of the
perm ssive inference would be fatally underm ned. And, Mller's
anal ysis focused upon "the facts of each case," 597 So.2d at 770.

Accord State v. WIls, 359 So.2d 566, 569 (Fla. 2d DCA 1978)

(breath testing; dissent; "*** Nor was there any evidence that
the test results were inaccurate in any way ***") di ssent

approved State v. Donal dson, 579 So.2d 728, 729 n. 2 and

acconpanying text (Fla. 1991) (specific facts of case anal yzed).
If there is any rational nexus between the test result and the

inference, See Rolle; Allen, any weaknesses in it becones a

matter of weight for the jury to consider.

Marcolini v. State, 673 So.2d 3 (Fla. 1996), discussed

i nferences at |length, quoted the DCA's reliance there upon Allen,
and agreed with the DCA' s reversal of a trial court order
striking dowm a portion of Section 812.14, Fla. Stat. The
statutory provision authorized a finding of a prima facie
violation (there, Theft of Electricity) of that section upon
proof of a "diversion or use of the services of [the] utility"

under certain circunstances. This Court agreed with the DCA
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whi ch had held that the statute created a perm ssive inference,

requiring an as-applied analysis, which | ooks to the specific

facts of the case under reviewto determine if it is "nore |ikely

than not" that the inferred fact flows fromthe proved facts.
Here, Allen's burden upon the challenger of the perm ssive

i nference i s conpounded by the presunption that the agency with

expertise in the scientific area has correctly identified where

its rules should be focused. See Pan Anerican Wrld Airways, |nc.

v. Florida Public Service Conin, 427 So.2d at 719.

Here, Respondent not only failed to neet his burden of
establishing under the facts of this case, the perm ssive

inference was invalid "as applied" to him (A len; Marcolini), he

affirmatively attenpted to exclude those facts in the hearing
below. In spite of Respondent's efforts, the trial court
correctly noted that thus-far all indications point to the
reliability of the blood alcohol test here ("a |lack of any
evidence to establish that the analysis was unreliable"),
specifically pointing out that:

®"t he sanple was drawn in m d-Decenber and the anal ysis was

conducted in early January", that is, in "winter", thereby

reduci ng and perhaps elimnating any possible effects of
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heat ; 11
®t he sanple was "contained in a stoppered tube"
®t he stoppered tube "contained an anticoagulant and a
preservative".
Accordingly, the FDLE anal yst testified, for exanple:

In this case the bl ood when exam ned by ti pping
the vial back and forth flowed freely. There was no
clots. There was nothing to indicate that it was
deteriorated. | did not have to grind it with a tissue
grinder in order to analyze it. Therefore, | would say
it was not deteriorated.

* k%

It was gray stoppered.

See People v. Ruppel, 708 N.E.2d 824 (Ill. 4th D st. 1999)

("vials were gray-toppped, which indicates the tube contains a
preservative and anticoagulant”; visible clotting would indicate
insufficient preservative or anticoagul ant).

I n excluding the perm ssive inference, the trial court
erroneously relied upon possible facts and di sm ssed, as
irrelevant, facts of this case.("can either decrease or increase

.," "rule itself appears to be deficient ...," "om ssion of the
statute and deficiencies of the rule ..."; "rule ... is
i nadequat e")

The DCA erroneously affirmed the trial court's excl usion of

11 Although the instant sanple was drawn in md Septenber, it was
refrigerated. (R4, 570, 666, 669, 724-726)
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the perm ssive inference and erroneously recogni zed the
significance of the facts of a case too late by placing the
burden on the State to prove the common | aw "t hree- pronged
predi cate described in Bender." Once the State shows conpliance
with Chapter 316 and FDLE rules (not Bender's three prongs), the
burden should be on the defendant to show unreliability. The DCA
conpounded its error by inposing the burden on the State to prove
three "prongs" (reliability, qualified operator and proper
equi pnent, and expert interpretation), where the supposed
deficiency pertained to only one aspect (preservation) of only
one them (reliability), thereby further ignoring existing
statutes and rules on the qualifications of the operator,
prerequi sites to proper equipnment, and the neaning of the result
regardi ng perm ssively inferred non-inpairnent (.05 or |ess) or
i npai rment (.08 or nore).

The State submts that the trial court erred in its fact-
| ess exclusion of the perm ssive inference, and the DCA erred in
pl aci ng the common-| aw burden on the State, and both the trial
court and the DCA thereby ignored the existing protections of

Chapt er 316/ FDLE rul es.
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D. State v. Bender, 382 So.2d 697 (Fla. 1980), controls.??

The State respectfully submts that Judge Wl f's dissent in
the instant case correctly identified the controlling nature of
Bender, which held, 382 So.2d at 700:

We further reject the trial court's holding that
the respondents' constitutional rights of due process
and equal protection were violated by the failure of
t he Departnent of Health and Rehabilitative Services
and the Departnent of H ghway Safety and Mt or Vehicles
to incorporate the manufacturers' procedures for
mai nt enance and operation as part of the pronul gated
rules. W note that the rules under attack require the
preventive mai ntenance operation and preventive
mai nt enance check to be in accordance with the
procedures set forth by the manufacturer. Wat is
attacked is the failure to attach and file those
procedures with the Secretary of State. This does not
constitute a due process or equal protection violation.
There is no showi ng that these manufacturers' operating
manual s are unavail able, and the respondents clearly
have the right in their individual proceedings to
attack the reliability of the testing procedures or the
operator's qualifications.

Consistent with Mller's and Rochelle's discussions, Bender held
that the rules need not be all-enconpassing. Consistent with Pan

Anerican Wrld Airways (Fla. 1983), Robertson (Fla. 1992), Allen

(U. S 1979), Terry (Fla. 1996), and Jordan (Fla. 5th DCA 1998),
Bender pl aced the burden upon the defendant once the State has

shown "conpliance with the statutory provisions and the

12 Because Bender controls, conflict between it and the DCA
deci sion provides alternative discretionary jurisdiction for this
Court.
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admnistrative rules enacted by its authority,"” 382 So.2d at 699.
Here, applying Bender, "[t]here is no show ng that
[evidentiary principles concerning preservation] are unavail abl e,
and the respondents clearly have the right in their individual
proceedings to attack the reliability of the [blood test
result].” Judge WIf's dissent put it well:
| see no reason to treat the failure to adopt rules
relating to the preservation of the bl ood sanpl es any
differently than the failure to adopt rules relating to
t he mai ntenance of the machines [in Bender].
Under Bender and cases consistent with it, the State respectfully
submts that the DCA erred in affirmng the trial court's
requi renent that FDLE rules specify conditions of preservation of

the bl ood sanple and erred in placing the burden of proving

reliability upon the State.

| SSUE 1|

| F THE FDLE RULES, UNDERLYI NG THE STATUTORY

" PRESUMPTI ON' CONCERNI NG | MPAI RVENT AND PROMULGATED
UNDER CHAPTER 316, FLA. STAT., VI OLATE DUE PROCESS ON
THE GROUND THAT THEY DO NOT ADEQUATELY ASSURE THE
PRESERVATI ON OF THE BLOCOD SAMPLE, MAY A PARTY STILL
BENEFI T FROM THE " PRESUMPTI ON' UPON A SHOW NG THAT THE
SAMPLE WAS PROPERLY PRESERVED?

| SSUE || paraphrases the Certified Question. However, it is
rephrased so that it reflects the ruling of the trial court,

based sol ely upon preservation of the blood sanple and so that it
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reflects the "presunption” that may apply for a defendant's
benefit upon a show ng of bl ood al cohol |evel of .05 or |ess.

As discussed in ISSUE |, Section C, the State agrees with
the DCA-nmajority's determ nation that the facts of a particular
case can render the perm ssive inference valid —although the DCA
allowed for their consideration in placing the burden on the
wrong party using the wong test. An opponent of an otherw se
appl i cabl e Section-316.1934 perm ssive inference should be
allowed to attack the reliability of the test under the facts of
hi s/ her case, and, the proponent, the opportunity to respond.

Thus, under a proper factual analysis triggered by defense-
adduced evi dence, the certified question is already answered. If,
factually in a given case, it is not "nore likely than not" that
t he bl ood al cohol test result of .08 or higher (predicate for
perm ssive inference) indicates inpairnment (inference derived
frompredicate), then the State would not be entitled to the
perm ssive inference, i.e., the "presunption” of Section
316.1934. On the other hand, if the State shows that it
substantially conplied with Chapter 316 and FDLE rules and if
Respondent fails to neet his burden as "the party challenging it
to denonstrate its invalidity as applied to him" then the State

woul d be entitled to the perm ssive inference.
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CONCLUSI ON

Based on the foregoing, the State respectfully submts the
certified question should be rephrased, the decision of the
majority of the District Court of Appeal panel should be
di sapproved, and the Order entered in the trial court should be
reversed with instructions to the trial court, upon proper
defense notion, to conduct a full evidentiary hearing pre-trial
or at-trial in which the State woul d be afforded the opportunity
to show its substantial conpliance with applicable provisions of
Chapter 316 and FDLE rules, and if it neets that burden, the

defense woul d be afforded the opportunity to establish the

unreliability of the blood al cohol test under the facts of this
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case.
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