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PREFACE
This case is before the Court to answer a question certified by the Fourth
Didtrict to be one of great publicimportance. Thetria court granted plaintiff’smotion
for new trial and the Fourth Didtrict reversed, but certified to this Court the following
guestion:

MAY A PERSONAL REPRESENTATIVE BRING A STATUTORY
CAUSE OF ACTION UNDER SECTION 400.023(1), FLORIDA
STATUTES (1997), ON BEHALF OF A DECEASED RESIDENT OF
A NURSING HOME FOR ALLEGED INFRINGEMENT OF THE
RESIDENT'S STATUTORY RIGHTS PROVIDED BY SECTION
400.022, FLORIDA STATUTES (1997), WHERE THE
INFRINGEMENT HAS NOT CAUSED THE RESIDENT'S DEATH?

Bevely Enters.-Florida, Inc. v. Knowles, 763 So. 2d 1285 (Fla. 4th DCA 2000) (en

banc). This Court hasjurisdiction. See art. V, 8 3(b)(4), Fla. Const.

Petitioner, Maggie Knowles, as Personal Representative of the Estate of
Gladstone Knowles, deceased, wasthe plaintiff inthetrial court. Respondent, Beverly
Enterprises-Florida, Inc., d/b/a Beverly Gulf Coast-Florida, Inc., d/b/a Washington
Manor Nursing Home and Rehabilitation Center, wasthe defendant. They arereferred
to herein asthe plaintiff and the defendant or asMr. and Mrs. Knowlesand the nursing

home.



All emphasisissupplied unless otherwiseindicated. Thefollowing symbolsare

used:
A - Appendix
D - Depositiont
PX - Plaintiff’s Exhibit
R - Record
SR - Supplemental Record (new tria hearing)
T - Tria Transcript

STATEMENT OF THE CASE AND FACTS

In April of 1995, seventy-two-year-old Gladstone Knowles fell out of bed at
home and broke his Ieft hip (T 804-05). When Mr. Knowles' family doctor, Steven
Israel, examined Mr. Knowles shortly before hisfal in April of 1995, he described him
as thin, but not malnourished (D1 15). Over atwo-year span, hisweight ranged from
about 85-90 pounds (D1 10-11). Dr. Isradl’s records included diagnoses of

rheumatoid arthritis, anemia, mild organic brain syndrome, arteriosclerotic heart

Two depositions were inadvertently omitted from the record on appeal. The
district court granted an agreed motion to supplement the record with these
depositions. The depositions were filed in the Fourth District in the gppendix to the
Answer Brief/Initial Brief on Cross-Appeal, which has been transferred to this Court
as part of the record on appeal. The deposition of Steven Isragl, M.D., taken on July
28, 1997, will bereferred to as D1 and the deposition of CynthiaBradley-Graziadel will
be referred to as D2.



disease, and peptic ulcers (D1 8). Dr. Israel had been treating Mr. Knowlesfor these
problems well before April of 1995 (D1 8). Dr. Isradl’s April 1995 examination of
Mr. Knowles showed no limitation of movement in any limbs and no pressure sores
(D1 13). Mr. Knowles walked without assistance and carried on aconversation (D1
12). He was able to care for himsalf and to function outside of a protective

environment (D1 14).

Dr. Krant replaced Mr. Knowles' |eft hip at Hollywood Memorial Hospital (R6
999-1000). During his hospital stay, Mr. Knowlesrecelved pain medication (T 302).
After eleven days, Dr. Krant released Mr. Knowles for admission to Washington
Manor Nursing Home for long term care (T 301, 303, 311). When discharged to the
nursing home, Mr. Knowleswas ableto walk about 100 feet with the help of aphysical
therapist and awaker (T 301-02, 338; R6 1000, 1017). He was dert and conversed
regularly with hiswife (T 813). On admission to the nursing home, he was evaluated

as having a“fair” chance of rehabilitation (T 310, 611).

Mr. Knowles was admitted to the nursing home under the care of its medical
director, Dr. Reines (T 309). Dr. Reines initial orders included 650 mg of Tylenol
as needed for pain (T 311, 1256). He aso ordered Haldol, an anti-psychotic drug that
depresses the central nervous system and causes loss of muscle tone, and a vest

restraint (T 318-20, 325-26, 616, 1292-93). The following day, Dr. Reines removed

3



the vest restraint order (T 320, 1292). Despite the order to discontinue the vest
restraint, astaff person found Mr. Knowles on the floor of hisroom twenty days later,

wearing avest restraint (T 321-22, 637).

Ontop of the Haldol, apsychologist called in to consult with the nursing home
prescribed Ativan, atranquilizer (T 325-326). Like Hadol, Ativan affects the ability
to cooperate and depresses the appetite (T 333). Inlate May, Dr. Reines increased
the Haldol and discontinued the Ativan (T 327-28, 332). Mrs. Knowlestestified that
these drugs changed her husband drastically (T 813). Heessentially stopped talking
(T 813).

During his sixty-seven days at the nursing home, Mr. Knowles was drugged
continualy, but remained in constant agonizing pain (T 620-34). The nursng home

records showed that he never received any pain medication (T 313-14, 616, 620).

About six weeks after entering the nursing home, Mr. Knowles arms and legs
became locked in a bent position, called contractures (T 340). Contractures result
from lack of motion and care and are totally preventable (T 339-40). Once

contractures develop, they areirreversible (T 337).



By late May, Mr. Knowles had devel oped huge pressure sores on multiple parts
of hisbody (T 658). Pressure sores (decubitus ulcers), like contractures, result from
lack of motion and are totally preventable (T 344, 660-61). The nursing home chart
did not note any contractures or pressure sores upon Mr. Knowles admission to the

facility (T 336, 344).

On Jduly 2, Mr. Knowles was taken by ambulance to Memorial Hospital (T
1271). One of his pressure sores was severely infected and he was life-threateningly
dehydrated (T 673). He was severely contracted in a fetal position (T 673).
Photographs taken on July 15 by a Hollywood police officer, called in by the Agency
for Hedth Care Administration to investigate elderly neglect and abuse of Mr.
Knowles, graphically depict hishorrific condition (D2 6-7; PX 14). Mr. Knowlesdied
onJuly 28, 1995 (R4 699). Mrs. Knowles was appointed personal representative of
his estate (R3 432).

Mrs. Knowles, as personal representative, sued the nursing home, aleging that
Mr. Knowles' rights under section 400.022(1), Florida Statutes (1995), part of the
Nursing Home Act, had been violated and that the cause of action set forth in section
400.023, Florida Statutes (1995), survived hisdeath, aswell as an dternative clam for
wrongful death (R3 432-56). The nursng home moved for summary judgment,

arguing that Mrs. Knowles could not bring an action under the Nursing Home Act

5



because Mr. Knowles had died from causes unrelated to the violation of the Act (RS
842-43). The trid court granted the nursing home's motion (R8 T 10/16/00 at 18).
By consent of the parties, plaintiff orally amended the pleadingsto alege common law
negligence ( R1 41; R8T 10/17/97 a 3). Thejury returned a verdict in favor of the
nursing home (R7 1214).

Maintiff moved for a new tria and judgment in accordance with the motion for
directed verdict, arguing that the court had incorrectly granted the nursing home's
motion for summary judgment (R7 1227). At the hearing, plaintiff relied upon
Greenfield v. Manor Care, Inc., 705 So. 2d 926, 933-34 (Fla. 4th DCA 1997), appeal

dismissed, 717 So. 2d 534 (Fla. 1998),2 which the Fourth District decided after thetrial
and the motion for new tria had been filed (SR 6). Thetria court granted the motion

(R7 1341-42; SR 43) and the nursing home appeded (R7 1345-46).

The Fourth Digtrict initidly affirmed the new trid order. See Beverly Enters.-

Florida, Inc. v. Knowles, 24 Fla. L. Weekly D1986 (Fla. 4th DCA Aug. 25, 1999). On

rehearing en banc, the Fourth District receded from its opinion in Greenfield and

reversed thetria court’sorder granting anew trial. See Beverly Enters.-Florida, Inc.

2In Greenfield, the Fourth District held that when a nursing home resident dies
before the entry of final judgment and the cause of death is unrelated to the violation
of the Nursing Home Act, the resident’ s personal representative may bring the action
pursuant to section 46.021, Fla. Stat. (1995). Greenfied, 705 So. 2d at 933-34.

6



V. Knowles, 766 So. 2d 335, 336 (Fla. 4th DCA 2000). The court certified the above-
stated question as one of great public importance because “[t]he State of Florida has
one of the largest populations of elderly personsin the country[,] the elderly comprise
the vast mgjority of the residential population of nursng homes’ and “the nursing
home statute was enacted to protect this segment of our population.” Knowles, 763

So. 2d at 1285.

SUMMARY OF ARGUMENT

The Legidature enacted section 400.022 and created a private cause of action
in section 400.023(1) because the rights and remedies dready available were
inadequate to protect frail and elderly residents of nursing homes. Under section
400.023(1), “[a]lny resident whose rights as specified in this part are deprived or
infringed upon shall have a cause of action against any licensee responsible for the
violation.” The statute further provides that this claim may be brought by the nursing
home resident or “by the personal representative of the deceased resident when the
cause of death resulted from the deprivation or infringement of the decedent’ srights.”
8 400.023(1). Section 400.023 is aremedia statute and, thus, must be construed in

favor of granting access to the remedy.

Conspicuously, the Legidature did not provide that the personal representative
may only bring such an action when the resident dies from the violation of the Act.

v



See §400.023(1). TheFourth District’ sholding erroneoudly inserted theword “ only”

into the statute. See Knowles, 766 So. 2d at 337. In addition, the Fourth District

misapplied settled principles of statutory construction.

Regardless of whether the language in question is clear or ambiguous, it must
be considered with interrelated statutes, particularly section 400.022, which setsforth
the rights of nursing home residents, and section 46.021, Florida Statutes (1995), the
survival statute. The Legidature amended section 400.023(1) to include the language
concerning personal representativesto eiminate aloopholein these statutes--when the
nursing home' s violation of the Act was so severe it caused the resident’ s death, the
resident’ s cause of action would be extinguished by section 768.20, Florida Statutes
(1995), part of the Wrongful Death Act. The Legidature amended the statute to clarify
that al actions for violations of the Nursing Home Act, those where the violation
caused the resident’s death and those where the violation did not, are included in
sections 400.022 and 400.023. Thisinterpretation is confirmed by the plain language

of the Act, consideration of closely related statutes and the legidative history.

Many of the rights set forth in section 400.022 will never cause the death of a
nursing home resident. Under the Fourth Didtrict’s interpretation, these rights are
rendered unenforceable in the event that the resident, who is by definition elderly or

sick, dies before entry of fina judgment. And even where the resident dies from the

8



violation of the Nursing Home Act, the Fourth Didtrict has limited damages to those

recoverable under the Wrongful Death Act. See First Healthcare Corp. v. Hamilton,

740 So. 2d 1189, 1195-96 (Fla. 4th DCA), review dismissed, 743 So. 2d 12 (Fla.

1999). Together, Knowles and Hamilton effectively nullify the remedies provided in

the Nursing Home Act.

Considering section 400.023(1) in pari materia with section 400.022, it is clear

that the Legidature intended that causes of action for violations of the Act that did not
cause the resident’ s death would survive pursuant to the generd rule of surviva set
forth in section 46.021. This Court should quash the decision of the Fourth District

and remand for the new tria ordered by thetrial court.

On remand, the nursing home should be precluded from arguing the
comparative fault of nonparties. That defense is not permissible in this statutory
enforcement action. Further, because only the nursing home has an obligation to the
resident under the Nursing Home Act, thefault of othersisirrelevant. Inany event, the
comparative fault satute is ingpplicable because defendant adduced no evidence of
nonparty fault and the nonparty doctor was not a joint tortfeasor with the nursing

home.

ARGUMENT
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POINT |

A PERSONAL REPRESENTATIVE MAY BRING A
STATUTORY CAUSE OF ACTION UNDER SECTION
400.023(1) ON BEHALF OF A DECEASED RESIDENT OF A
NURSING HOME FOR ALLEGED INFRINGEMENT OF THE
RESIDENT'SSTATUTORY RIGHTSPROVIDEDBY SECTION
400.022 WHERE THE INFRINGEMENT DID NOT CAUSE
THE RESIDENT'SDEATH.

The Fourth District erroneoudly interpreted the plain language of section
400.023(1) inaway contrary to the evident legidative intent. A broad overview of the
statutory scheme makes clear that the Legidature intended the statutory remedy
provided by the Nursing Home Act to survive aresdent’ sdeath, evenif the violation

of the Act did not directly cause the resident’ s death.

In 1980, thelegidature undertook amajor legidative effort to remedy indigenous
areas of abuse in the operation of nursing homes. See ch. 80-186, 8§ 3, Laws of
Florida (codified at § 400.023, Fla. Stat. (Supp. 1980)). The State of Florida hasthe
highest percentage of residents aged sixty-five and older in the nation.® In January

2000, the Florida Department of Elder Affairsreported that there were 74,874 persons

3According to United States Census figures, there are 2,734,145 persons aged
gxty-five and older living in Florida, congtituting 18.3 percent of the state's
population. See U.S. Census Bureau, Population 65 Y ears and Over and 85 Years
and Over, Region, and State: 1998 (visited Nov. 29, 2000)
<http://www.census.gov:80/popul ation/estimates/state/st98el derly . txt>.
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over the age of sixty living in nursing homesin Florida.* The abuses to which nursing
home residents are susceptible are well known and documented. For example, the
legidative history of the bill creating section 400.023(1) cited a Dade County Grand
Jury report describing substandard conditionsthat existed for yearsin nursing homes.
See Fla. S. Comm. on HRS, CS/SB 1218 (1980) Staff Analysis 1-2 (rev. June 10,
1980) (A 4).

The legidature enacted the protections in sections 400.022 and 400.023(1)
precisely because the rights and remedies afforded in traditional common law
negligence actions were inadequate to protect ederly nursing homeresidents. Rarely
will there be found a loss of support and services to anyone from the death of an
elderly and feeble nursing home patient. Nursing home residents present particular
problems because of their advanced age, failing health, menta disabilities, reduced
mobility, sensory impairment, reduced tol eranceto heat, smoke and gases, and greater

susceptibility to shock. See generdly Beverly Enters.-Florida v. Spilman, 661 So. 2d

867, 873 (Fla. 5th DCA 1995). Many nursing home patientslack the physica strength

to endure even one episode of abuse or neglect.

“See Florida Dep't of Elder Aff., Florida County Profiles. 2000 1 (Jan. 2000)
(avalable at <http://www.state.fl.us/doealHome/More_Information/Demographics/
demographics.html > (visited Nov. 29, 2000)).
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Chapter 400, Florida Statutes (1995), is entitled “Nursing Homes and Related
Hedlth Care Facilities.” Part |l of chapter 400, sections 400.011-.335, is entitled
“Nursng Homes’” and is commonly known as the Nursing Home Act. The express
legislative purpose of the Nursing Home Act is to establish “basic standards’ for
“[t]he health, care, and treatment of personsin nursing homes and related health care
facilities’ aswell asto “ensure safe, adequate, and appropriate care, treatment , and

hedlth of personsin such facilities.” §400.011, Fla. Stat. (1995); see Beverly Enters.-

Florida, Inc. v. McVey, 739 So. 2d 646, 648 (Fla. 2d DCA 1999), review denied, 751

So. 2d 1250 (Fla. 2000). The Nursing Home Act establishes comprehensive standards
for the operation of nursing homes and “evinces a legidative plan to protect the

interests of the citizens of this state who use” nursing homes. Garcia v. Brookwood

Extended Care Cir., 643 So. 2d 715, 717 (Ha 3d DCA 1994) (quoting Mang V.

Country Comfort Inn, Inc., 559 So. 2d 672, 673 (Fla. 3d DCA 1990)).

Section 400.022 is entitled “Residents Rights’ and sets forth alengthy list of

rights bestowed upon al nursing home residents. See Nationa Healthcorp Ltd.

Partnership v. Cascio, 725 So. 2d 1190, 1191 (Fla. 2d DCA 1998) (describing rights

as“far-ranging”); Beverly Hedth and Rehabilitation Servs., Inc. v. Freeman, 709 So.

2d 549, 550 (Fla. 2d DCA) (describing rights as “extensive and diverse’), review
denied, 719 So. 2d 892 (Fla. 1998). The statute requires nursing homes to make the

list of rights public, inform al resdents of their rightsoraly and inwriting, and give all

12



staff members a copy of the residents’ rights. See § 400.022(1), (2). These rights
recognize the unique vulnerability of nursing home residents and the need to protect
them from abuse. These rights, among other things, grant nursing home residents:

(k) Theright to refuse medication or treatment and to
be informed of the consequences of such decisions ...

() The right to recelve adequate and appropriate
hedth care and protective and support services, including
socia services, mental health services, if available; planned
recreational activities, and therapeutic and rehabilitative
SErVices ....

(m) The right to have privacy in treatment and in
caring for personal needs ....

(o) Theright to befreefrom mental and physical
abuse, corpora punishment, extended involuntary
seclusion, and from physical and chemical restraints,
except those restraints authorized in writing by a physician
for a specified and limited period of time or as are
necessitated by an emergency.... Restraints may not be
used in lieu of staff supervison or merely for staff
convenience, for punishment, or for reasons other than
resident protection or safety.

§ 400.022(1).5

SThe statutory rights also protect the civil liberties of nursing home residents.
For example, section 400.022(1) protects the residents’ rightsto: “civil and religious
liberties’; “private and uncensored communication”; reasonable access for persons
providing health, social, or lega services; reasonable access for family members;
present grievances, organize and mest; “ participatein socid, religious, and community
activities that do not interfere with the rights of other residents’; be discharged only
for medical reasons,; examine the results of the most recent inspection of the nursing
home; manage his or her own financia affairs or to delegate that responsibility to the
nursing home. § 400.022(1)(a)-()), (p). If the nursing home is managing the resident’s
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The Legidature put “muscle” into the Act by creating a private right of action
in section 400.023 to hold nursing homes responsible for violations of the rights
created by the Nursing Home Act. See McVey, 739 So. 2d at 648; Garcia, 643 So.
2d at 717; Mang, 559 So. 2d at 673. Thissectionisentitled “Civil Enforcement” and

provides that:

(1) Any resident whose rights as specified in this
part aredeprived or infringed upon shall have a cause
of action against any licensee responsible for the violation.
The action may be brought by the resident or hisor her
guardian, by a person or organization acting on behalf of a
resdent with the consent of the resident or his or her
guardian, or by theper sonal r epr esentative of theestate
of a deceased resident when the cause of death
resulted from the deprivation or infringement of the
decedent’s rights. The action may be brought ... to
enforce such rights and to recover actual and punitive
damages for any deprivation or infringement on therights of
aresdent.

§ 400.023(1).

The plain language of section 400.023(1) directsthat “[t]her emedies provided
in this section are in addition to and cumulative with other legal and

administrative remediesavailableto aresident and to the agency.” The statute

funds, it must maintain a system ensuring a complete accounting and upon the
resident’ s death, the funds and afina accounting must be conveyed within thirty days
to the resident’ s personal representative or next of kin. See § 400.022(1)(h)4.
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Imposes “strict liability” upon proof of violation of the statute without regard to
negligence or fault and entitles the resident to actual damages, attorney’s fees, and,

where appropriate, punitive damages. See Knowles, 24 Fla. L. Weekly at D1987;

Mang, 559 So. 2d at 673-74 (noting the requirements to invoke a statutory claim for
violation of section 400.428, identical to section 400.022). As such, section
400.023(1) isaremedial statute that should be liberally construed in favor of granting

access to the remedy provided by the Legidature. See, eq., Joshua v. City of

Ganesville, 768 So. 2d 432, 435 (Fla. 2000); Golf Channel v. Jenkins, 752 So. 2d 561,

564 (Fla. 2000); Martin County v. Edenfield, 609 So. 2d 27, 29 (Ha. 1992) (stating that

the public sector whistle-blower act is unambiguous, but applying the canon of
constructionthat “[a]saremedial act, the statute should be construed liberally in favor

of granting accessto the remedy” established by statute).

1. Established Principles of Statutory Construction Confirm the
Legidature sintent to Allow the Statutory Action for Violation of
the Nursing Home Act to Survive the Resident’s Death.

This Court has often stated that legidative intent is the “polestar” guiding the

interpretation of statutes. See, e.g., Donato v. American Tel. and Tel. Co., 767 So.

2d 1146, 1150 (Fla. 2000); McLaughlin v. State, 721 So. 2d 1170, 1172 (Fla. 1998);
Midev. Prudential-Bache Sec., 656 So. 2d 470, 472 (Fla. 1995). Accordingly, “this

intent must be given effect even though it may contradict the strict letter of the statute.”
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State v. Webb, 398 So. 2d 820, 824 (Fla. 1981); Arthur Young & Co. v. Mariner

Corp., 630 So. 2d 1199, 1202 (Fla. 4th DCA 1994).

The Legidature' s intent must be determined primarily from the language used
in the statute; therefore, courts will not resort to canons of construction or extrinsic
alds to interpretation where the statutory language used is clear and unambiguous.®

See, e.q., Rallinsv. Pizzardli, 761 So. 2d 294, 297 (Fla. 2000); McLaughlin, 721 So.

2d at 1172; Holly v. Auld, 450 So. 2d 217, 219 (Fla. 1984); see also Golf Channdl,

752 S0. 2d at 564. This Court recently explained, “[i]t isa cardina rule of statutory

construction that a statute must be construed in its entirety and as a whole.” St

Mary’sHosp., Inc. v. Phillipe 25 Fla. L. Weekly S501, S503 (Fla. June 29, 2000); see

United Statesv. Morton, 467 U.S. 822, 828 (1984) (“We do not, however, construe

statutory phrases in isolation; we read statutes as awhole.”); see also Mide, 656 So.

2d at 472 (reading an undefined statutory term in context with the other subsections
of the statute because “the meaning of a sentence may be more than that of the
separate words, as a melody is more than the notes’). A statutory phrase should be

read in the context of the entire statutory section as well as “in harmony with

®Where reasonable persons could find two different meanings in the statutory
language, a statuteis considered ambiguous. See Rallins, 761 So. 2d at 297; Forsythe
v. Longboat Key Beach Erosion Control Dist., 604 So. 2d 452, 455 (Fla. 1992).
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interlocking statutes.” WFTV, Inc. v. Wilken, 675 So. 2d 674, 678-79 (Fla. 4th DCA

1996).

Additionaly, “related statutory provisions should be read together to determine
legidative intent, so that ‘if from a view of the whole law, or from other lawsin

pari materia the evident intent isdifferent from theliteral import of theterms

employed to expressit in aparticular part of the law, that intent should prevail, for

that, in fact, is the will of the Legidlature.”” Golf Channel, 752 So. 2d at 564

(quoting Foarsythe, 604 So. 2d at 454, which was quoting Van Pdt v. Hilliard, 78 So.

693, 698 (Fla. 1918)). A dtatutory phrase that appears clear and unambiguous when
read in isolation may be rendered ambiguous when read, as required, in context with

other related statutes. See Galf Channel, 752 So. 2d at 564; see also St. Mary’'s

Hosp., 25 Fla. L. Weekly at S503-04 (finding provisions of statute to be ambiguous

when read together).

The Fourth District concluded that section 400.023(1) unambiguously restricts
actions brought by personal representativesto only those cases where the violation of

section 400.022 caused the resident’s death. See Knowles, 766 So. 2d at 336-37.

Thisis contrary to the Second District’ s opinion in Beverly Enterprises-Florida, Inc.

v. Edate of Maggiacomo, 651 So. 2d 816, 817 (Fla 2d DCA), quashed on other

grounds, 661 So. 2d 1215 (Fla. 1995), where the court assumed that a violation of the
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Nursng Home Act would survive the resident’s death from unrelated causes. The
Fourth District’ s construction patently contravenes the Legidature sintent because it
conflicts with the plain meaning of the statutory language, erroneously reads one phase

of section 400.023(1) in isolation, and ignores the Legidature' s stated intent.

The plain statutory language grants “[a]ny resident whose rights as specified
in this part are deprived or infringed upon ... a cause of action against any licensee
responsible for the violation.” § 400.023(1). The Fourth District’s interpretation
requires the Court to insert the word only, a word the Legidature conspicuousy
omitted, so the statute would read: “The action may be brought by ... the personal
representative of the estate of a deceased resident [ONL Y] when the cause of death
resulted from the deprivation or infringement of the decedent’ srights.” See Knowles,
766 So. 2d at 336-37 (inserting word “only” into statutory language when describing
its holding). Courts, however, are not free to rewrite statutes by adding words the

Legidature chose not to include. See, e.q., Hdly, 450 So. 2d at 220; Webb v. Hill,

75 S0. 2d 596, 605 (Fla. 1954); Meyer v. Caruso, 731 So. 2d 118, 126 (Fla. 4th DCA

1999).

The Fourth Digtrict further erred in declining to read sections 400.022 and
400.023 together. Sections 400.022 and 400.023 are clearly interrel ated--one section

provides statutory rights and the other provides the statutory remedy. They must be
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considered together in order to harmonize and give full effect to both provisions. See

Golf Channel, 752 So. 2d at 564; Forsythe, 604 So. 2d at 455 (“[C]ourts must give

full effect to all statutory provisions and construe related statutory provisions in
harmony with one another.”) (emphasis in origind). Even if this language in section
400.023(1), when read in isolation can be interpreted as the Fourth District did, it is

rendered ambiguous when read with section 400.022, as it must be.

This is because, under the Fourth District’s construction, resident rights may
not be enforced if the resident dies from unrelated causes before fina judgment is

entered. See Knowles, 766 So. 2d at 337. Y et section 400.022(1)(h)4. provides that

within thirty daysof theresident’ sdeath, the nursing home must convey theresident’s
fundsto the estate. See also §400.162(6), Fla. Stat. (1995) (“In the event of the death
of aresident, alicensee shdl return all refunds and funds held in trust to theresident’s
personal representative....”). Theright provided by section 400.022(1)(h)4. only arises
after the resident dies, but the violation can never cause the resdent’s desath.
Therefore, under the Fourth District’ sconstruction, thisright will never be enforceable

through section 400.023(1), rendering the provision meaningless.

Likewise, many other rights provided by section 400.022 will never cause the
resident’ sdeath. For example, the resident’ s death will never be caused by aviolation
of the resdent’ s right to civil or religious liberties; to uncensored communication; to
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access entities providing health, socia, legal or other services, and to present
grievances. See 8§ 400.022(1). Under the Fourth District’ s construction, these rights

are unenforceable if the resdent dies before fina judgment.

“ Asafundamental ruleof statutory interpretation, ‘ courtsshould avoid readings

that would render part of astatute meaningless.’”” Unruhv. State, 669 So. 2d 242, 245

(Fla. 1996) (quoting Forsythe, 604 So. 2d at 456). These subsections of section
400.022(1) give no indication that the Legidature intended them to be unenforceable
or amerely aspirational goal. To the contrary, these subsections make clear that the
Legidature intended that actions can be brought under section 400.023(1) where the

violation of the Act did not cause the resident’ s death.

2. Existing Law Demonstratesthe L egidative Intent That the Action
Survives.

An examination of the law regarding survival of actions existing when the
L egidature created the Nursing Home Act indicates the Legidature' s intent that the
statutory action survive the resident’s death from unrelated causes. As discussed
above, related statutes should be considered together to give full effect to both. See

Golf Channel, 752 So. 2d at 564. In addition, as a genera principle of statutory

construction, it is presumed that when the Legidature acts, it knows existing law. See

Joshua, 768 So. 2d at 438; Woodgate Dev. Corp. v. Hamilton Inv. Trugt, 351 So. 2d
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14, 16 (Fla. 1977).” Thus, to determine legidative intent, courts should consider the
act asawhole and the “evil to be corrected, the language of the act, including itstitle,
the history of the enactment, and the state of the law already in existence bearing

on the subject.” Webb, 398 So. 2d at 824.

The Fourth Didtrict failed to consider two closely related statutes--the survival
statute, section 46.021, and the Wrongful Death Act, sections 768.16-.27, Florida
Statutes (1995). The survival and wrongful death statutes must be considered in
conjunction with section 400.023 because they are closely related and set forth the
existing law regarding survival of actions, which the Legidature was presumed to be

aware of when it amended section 400.023(1).

Section46.021 isentitled “ Actions; surviving death of party” and providesthat:
“No cause of action dieswith the person. All causes of action survive and may be
commenced, prosecuted, and defended in the name of the person prescribed by law.”
The generd rule set forth by section 46.021 isthat a cause of action survivesthe death

of the person entitled to bring the action. See, e.9., Ake v. Birnbaum, 25 So. 2d 213,

"See, e.q., Facchina v. Mutual Benefits Corp., 735 So. 2d 499, 502 (Fla. 4th
DCA 1999); Agency for Hedlth Care Admin. v. In re Estate of Johnson, 743 So. 2d
83, 86-87 (Fla. 3d DCA 1999); Delgado v. J.W. Courtesy Pontiac GMC-Truck, Inc.,
693 So. 2d 602, 611 (Fla. 2d DCA 1997); Floyd v. Bentley, 496 So. 2d 862, 863 (Fla
2d DCA 1986).
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216 (Fla. 1946) (construing the predecessor to the survival statute); Estate of Wilson

v. Metro-Dade Police Dep't, 585 So. 2d 946, 947 (Fla. 3d DCA 1990); Rosin v.

Peninsular Life Ins. Co., 116 So. 2d 798, 802-03 (Fla. 2d DCA 1960).

An exception to the genera rule of surviva isfound in the Wrongful Death Act,
whichexpresdy providesthat “[w]hen apersona injury to thedecedent resultsin his
death, noaction for the personal injury shall survive, and any such action pending
at the time of death shall abate.” § 768.20. In that instance, the decedent’ s action for
personal injuriesis replaced by a statutory right of action on the behalf of the estate
and the statutory survivors. See 8§ 768.19, Fla. Stat. (1995).

If the decedent died from unrelated causes, i.e., where a personal injury does
not result in death, the decedent’s cause of action for persona injuries survives
pursuant to section 46.021 and the remedies are not governed by the Wrongful Death

Act. See Matin v. United Sec. Servs., Inc., 314 So. 2d 765, 770 n.18 (Fla. 1975);

Smith v. Lusk, 356 So. 2d 1309, 1311 (Fla. 2d DCA 1978); see aso Poole v.

Tallahassee Mem'| Hosp. Med. Cir., Inc., 520 So. 2d 627, 630 n.1 (Fla. 1st DCA

1988) (explaining that the wrongful death and surviva statutes create distinct, mutually

exclusive causes of action); Williamsv. Bay Hosp., Inc., 471 So. 2d 626, 629 (Fla. 1st

DCA 1985) (same). As Justice Anstead previoudy explained when writing for the

Fourth District:
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The right to recover for wrongful death is separate and
distinct from, rather than derivative of, the injured person’s
right while living to recover for persona injuries. The
latter is that of the injured person to be securein his
person or property, whiletheformer istheright of the
family of the deceased to the companionship and
support of the decedent, coupled with the expectancy
of a participation in the estate which the decedent
might have accumulated but for hisuntimely death.

Rimer v. Safecare Health Corp., 591 So. 2d 232, 235 (Fla. 4th DCA 1991), approved,

620 So. 2d 161, 164 (Fla. 1993). Accordingly, while a wrongful death action
compensates the decedent’s estate and survivors for their damages from the
decedent’ sdeath, the survival statute compensates the decedent’ s estate for damages

to the decedent during his or her lifetime.

The Fourth District misapprehended the genera rule of surviva in three ways.
Firdt, it erroneoudly applied the canon of construction that specific statutory language
controls over genera Statutory language when it should have harmonized and given full
effect to the Nursng Home Act, the survival statute, and the Wrongful Death Act.
Second, it erroneously concluded that the rule of survival set forth in section 46.021
does not apply to actions involving “personal” rights. Third, it ignored the plain
language of section 400.023(1) alowing apersonal representative to recover damages
under the Act when the statutory violation is so severe that it causes the resident’s

death.
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The first error occurred when the district court applied the canon of
construction that specific statutory language controls over general language. See
Knowles, 766 So. 2d at 336. Where possible, courts must

favor a congtruction that gives a field of operation to all
rather than construe one statute as being meaningless or
repeded by implication. Therefore, whenever possible,
courts must attempt to harmonize and reconcile two
different statutes to preserve the force and effect of each.
There must be hopeless inconsistency before rules of
construction are applied to defeat the plain language of one
of the statutes.

Agency for Health Care Admin. v. In re Estate of Johnson, 743 So. 2d 83, 87 (Fla. 3d

DCA 1999) (citations omitted); see a so Woodgate Dev. Corp. v. Hamilton Inv. Trug,

351 So. 2d 14, 16 (Fla. 1977). While specid statutes covering the particular subject
matter generally control over agenerd statute addressing the same and other subjects
in generd terms, “[o]nly if the two statutory provisions present such an inconsistency
as cannot be harmonized or reconciled will the latest expression of legidative will

prevail.” FHoyd v. Bentley, 496 So. 2d 862, 864 (Fla. 2d DCA 1986), and cases cited

therein. The district court should have read these related statutes together rather than

finding the Nursing Home Act operated as an exception to section 46.021.

As for the second mistake, the Fourth District concluded without citation to

authority that the statutory rights provided by section 400.022 “are largely personal to

the resdent of thefacility” and, thus, should not survive the resident’ s death pursuant
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to section 46.021. Knowles, 766 So. 2d at 336 (adopting Judge Warner’ s dissent in

Greenfidd, 705 So. 2d at 934). The Fourth District’s rationale is contrary to the
generd rule of survival set forth in section 46.021, which allows the personal
representative of the estate to sue or defend on any of the grounds that would have
been available to the decedent, had he or she survived. See, eq., Levy v. Baptist

Hosp. of Miami, Inc., 210 So. 2d 730, 731 (Fla. 3d DCA 1968). Asthe Fifth Digtrict

explained:

At common law real actions, contract actions
(actions on express or implied contracts) and actions for
wrongs which damaged or diminished the decedent’s
property, survived the plaintiff’s death, but actions for
personal wrongs and persona injuries were considered
“persona” causes of action and died with the person. The
common law rule that personal causes of action die
with the person has been generally abrogated by
section 46.021 ....

Taylor v. Orlando Clinic, 555 So. 2d 876, 878 (Fla. 5th DCA 1989) (footnote

omitted), disagreed with on other grounds, AC and S, Inc. v. Redd, 703 So. 2d 492

(Fla. 3d DCA 1997). Notably, section 46.021 does not create an exception to therule

of survival for “personal” actions.

Moreover, case law refutes the Fourth District’s assumption that “personal”

rights do not survive pursuant to section 46.021. In Baumgtein v. Sunrise Community,

Inc., 738 So. 2d 420, 421 (Fla. 3d DCA 1999), the Third District held that section
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393.13, Florida Statutes (1993), unquestionably affords a private cause of action to
individuals for violation of rights guaranteed to such patients under the “Bill of Rights
of Persons Who Are Developmentally Disabled,”® entitling the deceased resident’s
personal representativeto bring suit for damages arising from the defendant’ sviolation

of Chapter 393. The Third District relied upon Greenfield and Spilman as authority

for itsholding that the statute created aprivate right of action. See Baumsein, 738 So.
2d at 421. Therights protected by section 393.13 are very similar to those protected
by section 400.023(1). Significantly, therights protected by section 400.023(1) are no

more “persona” than the rights protected by section 393.13.

The assumption that “personal” actionsdo not surviveisa so refuted by Estate
of Wilson, where an estate defended a forfeiture proceeding on the ground that the
search and saizure of the decedent violated the decedent’ s Fourth Amendment rights.

585 So. 2d at 947. The police department claimed that because Fourth Amendment

8393.13(5) provides:

(5) LIABILITY FORVIOLATIONS.--Any per son whoviolates
or abuses any rights or privileges of persons who are
developmentally disabled provided by this act shall be liable for
damages as determined by law. Any person who acts in good faith
compliance with the provisions of this act shall be immune from civil or
crimind liability for actions in connection with evauation, admission,
habilitative programing, education, treatment, or discharge of a client.
However, this section shal not relieve any person from liability if such
personisguilty of negligence, misfeasance, nonfeasance, or malfeasance,
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rights are personal, the estate had no standing to raise thisdefense. Seeid. The court
disagreed, reasoning that pursuant to the survival statute, “[n]o sound reason appears
why the same grounds which were available to [the decedent] would not aso be
available to his estate in the statutory forfeiture proceeding.” Id. This case
demonstrates that even a right as personal as the constitutional right to be free of

unreasonable searches and seizures survives pursuant to the survival statute.®

As for the Fourth Digtrict’s third misunderstanding of the existing law, the
purpose of the language in section 400.023 granting personal representatives the right
to bring an action under the Nursing Home Act wasto clarify that the Wrongful Death
Act did not apply to extinguish a cause of action where the violation of the Nursing
Home Act was so severe that the resident died. Shortly after the Legidature enacted

section 400.023, it realized that a loophole existed--if the violation of the Nursing

SApparently, the only causes of action that do not survive because they are

actions “persona” to the decedent involve dissolution of marriage or paternity. Cf.
Ganes v. Sayne, 764 So. 2d 578, 582 (Fla. 2000) (“Obviously there can be no
judgment of divorce rendered after the death of either of the parties, since that event
of itsdf terminates the status of marriage.”); Carpenter v. Sylvester, 267 So. 2d 370,
372 (Fla. 3d DCA 1972) (gpplying common law rule that an action for paternity will
not survive the death of the putative father absent specific legidation to the contrary
in the paternity statute). Even in dissolution cases, however, collateral matters to the
dissolution, such as the equitable distribution of the parties assets, will survive the
death of one of the parties as long as the court has entered an order dissolving the
marriage prior to the death. See Gaines, 764 So. 2d at 584-86. Thisdemonstratesthe
limited vitality of the principle that “persona” actions will not survive pursuant to
section 46.021.
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Home Act was so severe that it caused the resident’ s death, the resident’ s cause of
action and remedies under the Nursing Home Act would be extinguished by the

Wrongful Death Act. See Spilman, 661 So. 2d at 868-609.

To rectify this situation, the Legidature amended section 400.023(1) in 1986 to
add a phrase to clarify that the action may aso be brought by “the personal
representative of the estate of a deceased resident when the cause of death resulted
from the deprivation or infringement of the decedent’s rights.” See ch. 86-79, § 1,
Laws of Florida (codified at section 400.023(1), Florida Statutes (Supp. 1986)). The
legidature amended section 400.023(1) to expand the private cause of action to
include death actions, not to limit it, as defendant contended below. The amendment
was necessary to create a cause of action so that where the deceased resident died
as aresult of the violation his or her personal representative could invoke the broader
remedies afforded under Chapter 400 rather than the limited damages available under
the Wrongful Death Act.

In Hamilton, the Fourth District misinterpreted this amendment and held that
where aresident dies as a result of the nursing home's violation of the Act, the
resident’ s personal representative islimited to recovering the damages set forth in the
Wrongful Death Act. 740 So. 2d at 1196. Again, accepting thisinterpretation renders
useless the Legidature’ s decision to give “[a]ny resident whose rights as specified
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in this part are deprived or infringed upon ... a cause of action against any licensee
responsible for the violation” standing to bring a civil action to recover actua and

punitive damages and attorney’ sfees. Thus, intwo decisions, Knowles and Hamilton,

the Fourth Didtrict totally eviscerated the Nursing Home Act where the resident dies.

As the Fifth Digtrict recognized in Spilman, the remedy available for aviolation
of the Nursing Home Act and the remedy available under the Wrongful Death Act are
ggnificantly different. 661 So. 2d at 868. Limiting the personal representative of a
resident to damages available under the Wrongful Death Act essentidly resultsin no
recovery.’® This is because while the Nursing Home Act allows the resident to
recover for physica and mental pain, the Wrongful Death Act does not. See 88
400.023(1), 768.21 (1995); Spilman, 661 So. 2d at 868. Thewrongful death act only
dlows statutory survivors to recover the value of the decedent’s lost support and
services and lost companionship and the estate to recover for the loss of net
accumulations of the estate, medical and funeral expenses, and the decedents's loss
of earnings. See § 768.21(1)-(6). Because an elderly resident has a short projected
life span and no income, these damages provide a token remedy, at best, for the

personal representative. See genardly Heath R. Oberloh, A Cdll to L egidative Action:

Protecting Our Elders from Abuse, 45 S.D. L. Rev. 655, 662, 664-65 (2000).

10See H. Glenn Boggs & Ken Connor, Nursing Home Tort Victims--Rightsand
Remedies, Fla. B. J,, Feb. 1989, at 11, 12.
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The legidative history of the 1986 amendment confirms that it was intended to
rectify the unfairnessarising when the Wrongful Death Act eliminated acause of action
under the Act when the elder abuse was so severe that it actually caused the death of
theresident. Courtscan consider legidative history to help determinetheLegidature’' s
intent in enacting the amendment if the statute is considered ambiguous, see Rallins,
761 S0. 2d at 299, or to support the Court’ sinterpretation of the plain meaning of the

statute, see Hawkins v. Ford Motor Co., 748 So. 2d 993, 1000 (Fla. 1999).

Considering the plain language of the statute and this legidative history, the Fifth
Didtrict in Spilman concluded that the Legidature “did not intend for damages under
section 400.023 to be limited by the Wrongful Death Act where the nursing home's
infringement or deprivation of the patient’s rights resulted in the patient’s death.”
Spilman, 661 So. 2d at 869.

As originally proposed, the 1986 amendment would have provided that “[t]he
action may be brought by the resident or his guardian, ... or by the persona
representative of the estate of a deceased resident.” Fla. HB 79 (1986); Fla. SB 128
(1986) (A 7). The following discussion occurred during the legidative committee
mesting:

HOUSE BILL NO. 79:

REP. CANADY: Members, this bill has been before the
Committee before and actually has passed the House last
session. It is a bill [that] changes Chapter 400. Under
Chapter 400 currently the residents of nursing homes are
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given certainrights, basically theright to be treated decently
and receive proper care. They are aso given alegal remedy
In case those rights are violated and not properly honored.
However, ther€'s an anomaly under thelaw in that if a
nursing home resident is abused and they survivethat
they can bring a lawsuit. However, if they're abused
so badly that they die, the cause of action islost. So
this bill would smply amend the statuteto provide that the
personal representative of the estate of a deceased
nursing home resident would also be able to bring an
action under Chapter 400 to redress the rights of a
deceased nursing home resident. [Bill passes].

Spilman, 661 So. 2d at 869 (quoting transcripts of legidative committee meetings,
which areincluded in A 8).

On the floor of the Senate and House, the hills were amended to add the
language “ when the cause of death resulted from the deprivation or infringement of the
decedent’srights.” Ha. S. Jour. 258 (Reg. Sess. 1986); Ha. H. Jour. 232 (Reg. Sess.
1986) (A 9, 11). The legidators discussion of the amendment on the Senate floor
made clear that the amendment was intended to clarify the existing liability of nursing
homes asit presently existed under the Nursing Home Act:

SENATOR FOX: [The amendment would]...make certain
that theliability that nursing homeshaveisnot enlarged
beyond what it is today. We have added, the bill itself
permits a personal representative of an estate of adeceased
resident of a nursing home, if that person, the deceased
person has sustained alicensing violation, for that person’s
personal representative and the estate to go ahead and
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pursue the violation. There was some concern on the
House side that this language would extend liability in
other areas that was not the intent of the bill, so we have
put some language in by amendment and that’ sthefirst
amendment.

.... The bill comes out of the Select Committee on
Aging. Itisone of the Governor’sgroups on aging, one of
ther priorities and it would permit the persona
representative of the estate of a deceased resident of a
nursing home to pursue aviolation of the patient’ srightsin
the event of adeath. Thelimiting languagewhichisthefirst
amendment ... isdesigned to make certain that whilethe
personal representative of the estate can pursue the
licensing limitation, that liability is not extended in
other areas of the law--enhanced, extended, exposure
made greater--I don’t know how else to explain that....

SEN. LANGLEY: Mr. President, I’ ve talked with Sen. Fox
about this previoudly, but its clear that the intent of thisis
not to limit any actions against the nursing home for
other related injuries, isthat not right?

SEN. FOX: That is correct, Senator Langley.... The intent
of this is not to change the status quo of the law except
insofar as licensing violations are concerned.

Fla S., taperecording of proceedings (May 13, 1986) (availableat Fla. Dep’'t of State,
Div. of Archives, Talahassee, Fla, tape 1 and 2) (discussing rationale behind an

amendment to SB 128).
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Before the amendment, it is clear that the existing law alowed actions for
personal injuriesthat did not cause the death of the plaintiff to survive. See 88 46.021,
768.20. The Legidature intended to correct a loophole and ensure that the personal
representative of aresident who died from elder abuse could maintain an action under
section 400.023, rather than being limited to the action and remedies under the
Wrongful Death Act. Rather than attempting to limit the liability of nursng homes, the
L egidature intended to clarify itsintent that the cause of action and remedies available
for a violation of the Nursng Home Act were available regardless of whether the
violation caused the resident’ sdeath. The Legidature clearly added the phase, “when
the cause of death resulted from the deprivation or infringement of the decedent’s

rights,” to clarify that the amendment would not expand the nursing home's liability

beyond the existing liability imposed by section 400.023(1) and the surviva statute.

3. Public Policy Supports Survival.

The Legidature had sound policy reasons for clarifying that, while actions for
violations that did not cause the death of the resident survived pursuant to the general
rule of survival, violations of the Act that caused theresident’ sdesth are not controlled
by the Wrongful Death Act. The Fourth District’s holding in Knowles ignores the
redlities of nursing home abuse and the reason the L egidature provided aprivate cause
of action to the resdents. Consider, for example, a cancer-ridden resident who is

raped in the nursing home and dies from cancer; an elderly femae resident |eft
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unclothed in her bed, lying in her own waste, who dies from a heart attack; or another
resident deprived of food for days who eventually succumbs from unrelated causes.
Permitting survival of claims for violations of the Act is consstent with developing,
establishing and enforcing basic standardsfor thetreatment of nursing homeresidents,
one of the express purposes articulated in section 400.011. An interpretation that
extinguishes such claimsupon theresident’ sdeath nullifiestheright of action provided

in this Satute.

Further, the Fourth Digtrict’s interpretation “place]s| a possible premium on
delay” because, by definition, nursing home residents are dways elderly and ill. See
Bohannon v. McGowan, 222 So. 2d 60, 61 (Fla. 2d DCA 1969) (holding that a

parent’s cause of action for the wrongful death of his child and wife survived the
parent’s death and could be brought by the administrator of his estate, citing the
survival statute, and the policy consideration that “[a]batement of the action would
place a possible premium on delay”).!* In many cases, if not al, the nursng home
resident will be unable, as aresult of the passage of time, to effectively enforce hisor

her rights.

1n section 415.1115, Forida Statutes (2000), the Legidature recognized the
need to expedite civil trials in which one of the partiesis over the age of sixty-five by
providing tria courts with the ability to advance these trials on the docket.
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Mr. Knowles sustained injuries during his lifetime. His medical expenses and
personal pain and suffering constitute actual damagesto which heisentitled to recover
under section 400.023(1). For over sixty-seven days, helay chemically and sometimes
physically restrained, in agreat ded of pain, soaked in urine, increasingly contracted
from no physical therapy, with huge pressure sores on multiple parts of his body.
During this period he was totally dependent upon defendant for al activities of daily
living. If, as defendant contends, Mr. Knowles death wiped out al actual damages
he sustained before his death and his personal representative is restricted to the
remedies afforded in atraditiona negligence action, heisleft without aremedy. Thus,
defendant will not be held accountable for its numerous and well-documented acts of
inhumanity. Exposure to such aclam would be scant help in enforcing compliance
by the nursing home with observance of the resident’s rights to be free from mental

and physical abuse during his stay there.

For these reasons, the Court should construe section 400.023 as allowing the
personal representative of a deceased resident to bring an action for violation of the
Nursing Home Act, which survives pursuant to section 46.021 when the resident dies
from causes unrelated to the violation of the Act. The express legidative intent in
enacting the Nursing Home Act and, specifically, section 400.023(1) was to protect
fragile residents of nursing homes. Asaremedia statute, section 400.023 should be

liberdly construed in favor of granting access to the legidative remedy. This

35



Interpretation accords with the plain statutory language and gives full meaning and
effect to the statutory rights granted in section 400.022. As confirmed by the
legidative history, the purpose of the statutory language was to clarify that while
violations of the Act that did not cause the resident’s death survived pursuant to
section 46.021, aviolation that caused the resident’ s death would not be extinguished
by the Wrongful Death Act. The opinion of the Fourth District should be quashed and

the case remanded for the new trial ordered by the trial court.

POINT 11

IF THISCOURT REINSTATESTHE NEW TRIAL ORDER,IT
SHOULD DIRECT THE TRIAL COURT TO GRANT
PLAINTIFFS MOTION TO STRIKE THE COMPARATIVE
FAULT OF NONPARTIES DEFENSE.

The tria court alowed the nursing home to argue the fault of nonparties and
instructed the jury on the comparative fault statute, section 768.81, Florida Statutes
(1995).22 Comparative fault of nonparties is not a defense in an action to enforce
statutory rights. The comparative fault statute only “applies to negligence cases.”
§ 768.81(4). The statute provides that:

12Because the Court has jurisdiction on the basis of a certified question, it has
the discretion to review other issues raised in the case. See PK Ventures, Inc. v.
Raymond James & Assocs., Inc., 690 So. 2d 1296, 1297 n.2 (Fla. 1997). Thisissue
was raised in the Fourth District, but was not reached because it was rendered moot
by the holding. See Knowles, 766 So. 2d at 336 n.1.
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For purposes of this section, “negligence cases’ includes,
but is not limited to, civil actions for damages based upon
theories of negligence, strict liability, products liability,
professiona malpractice whether couched in terms of
contract or tort, or breach of warranty and like theories. In
determining whether a case falls within the term “negligence
cases,” the court snall ook to the substance of the action
and not the conclusory terms used by the parties.

§ 768.81(4).

A statutory enforcement action under Section 400.023 isnot anegligenceaction
inform or substance. Thisstatutory rights claim isdesigned to protect aspecific class
of persons, nursing home residents, because the legidature deemed them unable to
protect themselves. The statute imposes liability without regard to negligence or fault
and entitles the resdent to damages and attorney’s fees upon proof that the nursing

home violated this statute.

Chapter 400 placesthe obligation for providing the statutory rightssol ely onthe
nursing home as the licensee and provides the resident with a cause of action against
the “licensee responsible for the violation.” See 88§ 400.022, 400.023. Under the
statute, a nursing home is immune from fault for a treating physician’s medical
negligence. § 400.023(3). Under chapter 400, no other person or entity except the
licensee nursing home has a statutory duty or obligation to the resident; thus, the fault

of othersisirrdevant.
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Importantly, the statute expresdy prohibitsany interpretation that would insulate
or protect the nursing home from liability for a physician’s comparative fault:

(3) A licensee shall not be liable for the medical
negligence of any physician rendering care or treatment to
the resident except for the services of amedical director as
required in thispart. Nothing in this subsection shall be
construed to protect the licensee from liability for
failure to provide a resdent with appropriate
observation, assessment, nursing diagnosis, planning,
intervention, and evaluation of care by the nursing
staff.

8 400.023(3). Aninterpretation of the statutory action that permits application of the
comparative fault statute to reduce the nursing home's violations because of
nonparties’ fault violatesthe second sentence of subsection (3) by effectively allowing
the nursing home to insulate or reduce its liability because of a treating physician's
negligence, where the statute clearly provides otherwise. This Court should strike the

defense and preclude the nursing home from arguing it on retrid.

Even if the comparative fault statute applies to statutory claims, the tria court
erred in applying it here because Dr. Krant and the nursing home are not joint
tortfeasors. The comparative fault statute is limited to incidents involving joint

tortfeasors. See McVey, 739 So. 2d at 650.



The damages, if any, caused by Dr. Krant’s leaving a staple in Mr. Knowles
left hip, although exacerbated by the nursing home' s conduct, were separate from the

Injuries and damagesthe nursing home caused. See Gordonv. Marvin M. Rosenberg,

D.D.S., PA., 654 So. 2d 643, 645 (Fla. 4th DCA 1995). The clams are separate and

distinct, as are the requirements for the separate causes of action. See Lauth By and

Through Gadansky v. Olsten Home Healthcare, Inc., 678 So. 2d 447, 448-49 (Ha. 2d

DCA 1996). As amatter of law, Dr. Krant’s negligence cannot combine with the
nursing home's violation of Mr. Knowles' resident rights to produce a single harm,

rendering section 768.81 ingpplicable. See Wellsv. Talahassee Mem'| Reg'| Med.

Center, Inc., 659 So. 2d 249 (Fla. 1995) (holding that there is no setoff for damages

under section 768.81 where thereis no joint liability).

Findly, thetria court erred in failing to grant adirected verdict for the plaintiff
on this issue because the nursing home adduced no evidence of fault on the part of
the doctor or the hospital in treating Mr. Knowles. In order to include a nonparty’s

name on the verdict, the defendant must adduce legally sufficient evidence from which

the jury could find that the nonparty was at fault. See Nash v. Wells Fargo Guard
Servs., Inc., 678 So. 2d 1262, 1264 (Fa 1996); W.R. Grace & Co.-Conn. V.

Dougherty, 636 So. 2d 746 (Fla. 2d DCA 1994) (holding that manufacturers of
asbestos-containing products were not entitled to a 768.81 instruction or a verdict

form respecting liability of nonparties where the manufacturers failed to produce
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evidence of fault at trid); Snoozy v. U.S. Gypsum Co., 695 So. 2d 767 (Fla. 3d DCA

1997) (same); Southern Bell Tel. & Tel. Co. v. FloridaDep't of Transp., 668 So. 2d

1039, 1041 (Fla. 3d DCA 1996) (“If a defendant wants a Fabre defendant on the
verdict form, the defendant must seeto it that thereislegdly sufficient evidencein the
record from which the jury can find that the Fabre defendant was at fault. If thereis
no such evidence, the defendant is not entitled to have the Fabre defendant placed on

the verdict form.”).

Thenursinghomeargued that Dr. Krant’ sleaving asurgical stapleintheincison
in Mr. Knowles' left hip deviated from the standard of care and was evidence of
negligence. But the nursing home offered no expert testimony that Dr. Krant’sleaving
the staple in the incision deviated from the standard of care or caused the pressure
sores. Infact, Dr. Crastnopol testified to the opposite (R6 1006-1007, 1010, 1028,
1037) and Mr. Knowles had bedsores on both hips and in other areas. Y et, defense
counsel repeatedly argued that the decline in Mr. Knowles condition was directly
atributable to this staple and that the stapl e caused the infection and bedsores, without

any evidence to support the argument.

A nonparty’ snegligenceisnot adefense to astatutory enforcement action. But
evenif it were, this Court should preclude the nursing home from arguing it on retria

becauseit failed to adduce any evidence of the nonparty’ sfault at trial. Therefore, if
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this Court quashesthe decision of the Fourth District and reinstates the grant of anew

trid, it should direct the trial court to strike the comparative fault defense.

CONCLUSION

For these reasons, the decision of the Fourth District should be quashed and

this case should be remanded for the new trial ordered by the tria court, with

directions to strike the comparative fault of nonparties defense.
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