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PRELIMINARY STATEMENT

The Departnent adopts its designations and abbreviations as
set forthinits Initial Brief.

STATEMENT OF THE CASE AND FACTS

The Departnent adopts and incorporates its Statenment of the
Case and Facts fromits Initial Brief.

SUMMARY OF ARGUMENT

Appel l ees’ argunents in its Answer Brief are without nerit
and the decision of the First District Court of Appeal should be
reversed. The deletion of obsol ete | anguage shoul d not change
t he substantive neaning of Section 212.08(6), Fla. Stat. Prior
to the 1996 anendnent to Section 212.08(6), Fla. Stat., materials
purchased by nmunicipally owned utilities for use in the repair,
repl acenent, or refurbishnment of their existing electric
transm ssion or distribution systens were taxable. As a result
of the First District’s ruling, these transactions after the 1996
amendnent are exenpt. This change is not supported by the
| egi slature’s express intent to del ete obsol ete | anguage, the
| egi slative history of the statute, the Departnent’s rule,

Fl orida Adm nistrative Code Rule 12A-1.001(9)(b), the
Departnent’s Declaratory Statenent and this Court’s rulings that
a tax exenption statute should be strictly construed agai nst the
t axpayer and that a statute should not be given a literal reading

when to do so results in an unreasonabl e concl usi on.



Aliteral reading of Section 212.08(6), Fla. Stat., is not
appropriate in this case because it results in a substantive
change which does not accurately reflect the legislature s intent
and | eads to an unreasonabl e or ridicul ous conclusion. Therefore,
this Court should answer the certified question in the negative,
reverse the decision of the First District, and uphold the
deci sion of the Departnent as reflected in its Declaratory
St at enent .

ARGUMENT

I. THIS CASE IS A CASE OF GREAT PUBLIC IMPORTANCE.

The Departnent agrees with The First District Court of
Appeal that the question certified is a question of great public
inportance. As this Court is well aware, the providing of
electric power in this state is a huge industry.* The ruling by
the First District provides for a tax exenption to nunicipally
owned utilities which did not exist prior to the 1996 anendnent
to Section 212.08(6), Fla. Stat., and affects a major Florida
industry. Private electric conpanies in this state wll not
enjoy the benefit of this tax exenption.

It is unrebutted that the Department’s Decl aratory Statenent
indicated that Legislative Staff Analysis concluded that there

woul d be no fiscal inpact as a result of the anendnent. (Vol. |

! For exanple, sales of electricity in Florida for the year
1995 exceeded 11 billion dollars. See U S. Census Bureau,
Statistical abstract of the United States: 1999, Table No. 957,
page 599.




R-32). The Departnent previously by its rule, Florida
Adm ni strative Code Rule 12A-1.001(9)(b), and its Declaratory
Statenent has taken the position that the statute does not exenpt
sal es of machi nes and equi pnent used for generation, transm ssion
or distribution of electric energy by systens owned and operat ed
by a political subdivision or municipality in this state. Thus
the First District’s holding that such transactions are exenpt
wi || have sonme negative fiscal inmpact on the state. Because this
i npact, whatever it is, was not contenplated by the | egislature
(staff analysis concluded no fiscal inpact as a result of the
amendnent), the First District and Appell ees nust be w ong.
II. THE TITLE TO CHAPTER 96-397, LAWS OF FLORIDA, THE
DEPARTMENT’ S LONG-STANDING RULE AND THE HISTORY OF
SECTION 212.08(6), FLA. STAT., SUPPORTS THE
DEPARTMENT’ S INTERPRETATION.
To read Section 212.08(6), Fla. Stat., as anended by the
1996 amendnent, to exenpt from sales taxation materials purchased
by these municipally owned utilities for use in the repair,
repl acenent, or refurbishing of existing electric energy
transm ssion or distribution systens is contrary to the express
Legislative intent to del ete obsol ete | anguage fromthe statute.
The Departnent stands by its representation inits Initial
Brief that Chapter 96-397, Laws of Florida, "generally functioned
as arevisor’s bill" (e.s.), and that "[T]his bill in fact
cont ai ned nunerous actions taken by the |legislature to delete
surplus or obsolete | anguage.” Initial Brief at p. 13-14. See

also, footnote 7, Initial Brief at p.14. The title to Chapter



96- 397, Laws of Florida, states in pertinent part "an act

relating to taxation; . . . anmending s. 212.08, F.S.; deleting

obsol ete provisions relating to exenptions for political

subdivisions;..." (e.s.)

The Departnent submts that the elimnation of obsolete
| anguage shoul d not change the substantive neaning of the
statute. Prior to the 1996 anendnent to Section 212.08(6), Fla.
Stat., materials purchased by nmunicipally owned utilities for use
in the repair, replacenent, or refurbishnment of their existing
electric transm ssion or distribution systens were taxable. As a
result of the First District’s ruling, these transactions after
the 1996 anmendnent are exenpt. This change is not supported by
the legislative intent.

Prior to the 1996 amendnent the words "for transm ssion or
di stribution expansion” were part of the foll ow ng exception
clause in Section 212.08(6):

except sales, rental, use, consunption, or storage for

whi ch bonds or revenue certificates are validated on or

before January 1, 1973, for transm ssion or

di stribution expansion.
These words delineated and identified the revenue certificates or
bonds and transactions which qualified for exenption from
taxation. Because the pertinent clause is an exception, only

those transactions “for which bonds or revenue certificates are

val i dated on or before January 1, 1973, for transm Ssion or

distribution expansion” (e.s.) were exenpt fromtaxation. The

del etion of obsol ete | anguage should not result in a change in



t he exenpti on.

The Departnent’s current rule, Florida Adm nistrative Code
Rule 12A-1.001(9)(b)? interprets Section 212.08(6), Fla. Stat.,
to provide that the sales of nmachines and equi pnent used for
generation, transm ssion or distribution of electric energy by
systens owned and operated by a political subdivision or
municipality in this state shall be subject to the tax. The rule
interpreted the section and the exception clause to Section
212.08(6), Fla. Stat. in a manner which provides that the
exenption pertains solely to the purchase of equi pnent for
expansion of an electrical energy systemowned by a political
subdi vision or nmunicipality. The First D strict gave no
deference to the fact that the Departnment which is charged with
adm ni stering Section 212.08(6), Fla. Stat., interpreted the
statute pre- and post-1996 anendnent consistent with there being
no substantive change to the statute. This rule interpretation
is not clearly erroneous and should not be overturned. State ex

rel. Biscayne Kennel Cub v. Board of Busi ness Requl ati on, Dept.

of Business Requlation, 276 So.2d 823, 828 (Fla. 1973).

The expansion of the exenption fromtaxation by the First
District Court’s ruling is not only inconsistent with the
| egi sl ature’s expressed intent to del ete obsol ete | anguage, it is

contrary to the history of Section 212.08(6) Fla. Stat., which

2 Oiginally adopted in 1968 and codified as Florida
Adm ni strative Code Rule 12A-1.01(12).
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establishes that the legislature as far back as 1969 narrowed the
exenption fromtaxation for electric energy systens owned by
political subdivisions and nmunicipalities. See Departnent’s
argunents in Initial Brief at p.16-18.
IITI. THE LEGISLATURE’S INTENT SHOULD NOT BE DETERMINED BY A
PLAIN LANGUAGE READING OF SECTION 212.08(6), FLA.
STAT.; THIS COURT HAS AUTHORITY TO INTERPRET THE
SECTION TO AVOID AN UNREASONABLE OR RIDICULOUS RESULT.
Al though legislative intent can generally be determ ned from
t he | anguage of the statute, the Departnent submts that a plain
| anguage readi ng of Section 212.08(6), Fla. Stat., is not
appropriate in this case because there are cogent reasons for
believing that the plain | anguage of Section 212.08(6), Fla.
Stat., does not accurately reflect the legislature’s intent. See
Departnent’s Argunent |1 above. As stated by this Court in Holly
v. Auld, 450 So.2d 217, 219 (Fla. 1984):
It is also true that a literal interpretation of the
| anguage of a statute need not be given when to do so
woul d | ead to an unreasonabl e or ridicul ous concl usi on.
Johnson v. Presbyterian Hones of Synod of Florida,
Inc., 239 So.2d 256 (Fla. 1970). Such a departure from
the letter of the statute, however, ‘is sanctioned by
the courts only when there are cogent reasons for
believing that the letter [of the | aw does not
accurately disclose the [legislative] intent.” State

ex rel. Hanbury v. Tunnicliffe, 98 Fla. 731, 735, 124
So.2d 279, 281 (1929).

See Raulerson v. State, 25 Fla. L. Wekly 542, 2000 W. 963827

(Fla. 2000); Weber v. Dobbins, 616 So. 2d 956 (Fla. 1993); Las

O as Tower Co. v. City of Ft. Lauderdale, 742 So. 2d 308 (Fl a.

4th DCA 1999).

This Court in Raulerson recently determned that a plain



| anguage readi ng of Section 322.01(10), Fla. Stat. (1995), which
defined "conviction"® was unclear as to whether or not the term
"conviction" was intended by the legislature to enconpass
wi t hhel d adj udi cations wthin the nmeaning of the m sdeneanor and
felony of fenses contained in Section 322.34(1), Fla. Stat. In
concluding that the term"conviction"” included wthheld
adj udi cati ons for purposes of Section 322.34(1), Fla. Stat., this
Court not only considered how Section 322.34, Fla. Stat.
interrelated with other statutes, but considered the |legislative
hi story of the section to determne the |legislature’s intent.
This Court stated:

Accordi ngly, we nmust consider how section 322. 34

interrelates with other statutory provisions, as well

as the legislative history surrounding the statute to

ascertain the legislature’s intent. See e.g. Streeter

v. Sullivan, 509 So.2d 268, 271 (Fla. 1987) ("Were

t hese provisions even slightly anbi guous, an

exam nation of legislative history and statutory

construction principles wuld be necessary.").
| d at **7,

In Weber, this Court had before it for consideration the

foll ow ng question certified by the Fourth District Court of

3 Section 322.01(10), Fla. Stat.(1995), defines
"conviction" as foll ows:

"Convi ction" nmeans a conviction of an offense relating to

t he operation of notor vehicles on highways which is a
violation of this chapter or any other such |aw of this
state or any other state, including an adm ssion or

determ nation of a noncrimnal traffic infraction pursuant
to s. 313.14, or a judicial disposition of an offense

comm tted under any federal |aw substantially conformng to
the aforesaid state statutory provisions.

7



Appeal as a question of great public inportance:

DO THE | MMUNI TI ES PROVI DED BY SECTI ON 440. 11, FLORI DA
STATUTES (1983), EXTEND TO A CORPCRATE COFFI CER WHO
ELECTS, PURSUANT TO SECTI ON 440. 05, TO EXEMPT H MSELF
FROM COVERAGE UNDER THE PROVI SI ONS OF CHAPTER 4407

This Court in refusing to followa literal interpretation of
certain sections in Chapter 440, Fla. Stat., because the result
woul d | ead to an unreasonabl e or ridicul ous concl usion st ated:

Aliteral interpretation of these statutes [Sections
440. 02, 440.05 and 440.11, Fla. Stat.] would permt a
corporate officer or business owner who elects to
purchase workers’ conpensation benefits for hinself or
herself to be fully insulated fromliability, while

gi ving those who el ected the exenption unlimted
exposure for tort liability clains of injured

enpl oyees. Mreover, it could be argued that because
an enployee’s imunity is tied to those "sane
immunities fromliability enjoyed by an enployer," the
enpl oyer’ s decision not to be covered strips the

enpl oyees of any immunity as well. Sec. 440.11(1).
Gstensibly, then the corporate officers or business
owner could sue a fellow enployee for injuries caused
by job-related negligence. |1f the Court applied a
literal interpretation of the statutory definition of
"enpl oyee" to section 440.11, the result would lead to
an _unreasonabl e or ridiculous conclusion. Therefore,
we hold that the district court erred in finding that
Weber’ s exenption of workers’ conpensation coverage
removed himfromthe imunities granted by section
440.11. (e.s.)

Id, at 959.

In Las A as, the Fourth District Court of Appeal, in denying
one of the Petitioner’s (Bantrock’s) Petition for Certiorar
and affirmng the circuit court’s holding, did not follow a
literal interpretation of the Gty of Ft. Lauderdale s zoning

ordi nances because a literal interpretation wuld lead to an



unr easonabl e resul t.*

The literal interpretation asserted by Appellees and the
First District’s ruling concerning the 1996 anendnent to Section
212.08(6), Fla. Stat., is erroneous because it leads to an
unreasonable or ridiculous result. It conpletely disregards the
legislature’s intent to del ete obsol ete | anguage and the
| egislative history of the section. It inproperly expands the
exenption to exenpt transactions which were not exenpt prior to
the 1996 anendnent. The del etion of obsol ete | anguage shoul d not
change the status quo as to the taxability of transactions prior
to the anendnent.

Appel | ees assert that "ASSUM NG ARGUENDO, THE LEQ SLATURE
DI D MAKE A DRAFTI NG ERRCOR BY NOT STRI KI NG THE DI SPUTED WORDS
THI S COURT CANNOT CORRECT THE ERROR. " Answer Brief, argunment

I1l. This assertion and argunment is incorrect because it ignores

4 The Court st ated:

In statutory construction a literal interpretation need
not be given the | anguage used when to do so would | ead
to an unreasonabl e conclusion or defeat legislative
intent or result in a manifest incongruity. (internal
cites omtted) True, section 47-33.1(a)(1l) does state

i n unanbi guous | anguage that, for the purposes of
section 47-33.1, the term "setback"” neans the

hori zontal distance between a principal structure and
the edge of the interior curb of [Saganore Street, in
this case]. But it is apparent to us that such neaning
applied literally to the word "setback" (whether in the
singular or the plural) as it is used in subsections
(b) and (d) would itself be unreasonable and woul d
effectively render those subsections a nullity.
(e.s.)(footnote omtted)

Id, at 312-313.



this Court’s pronouncenents concerning when a litera
interpretation of a statute is not proper. This Court clearly
has authority to interpret Section 212.08(6), Fla. Stat., as
anmended to elimnate the words "for transm ssion or distribution
expansi on" because otherwise a literal interpretation produces an
unreasonabl e result as explained previously in this brief. See

Raul erson; Weber: Florida Dept. of Business and Professional

Requl ations, Div. of Pari-Mtual Wagering v. Investnment Corp. of

Pal m Beach, 747 So.2d 374, 382 (Fla. 1999); Holly v. Auld; and

Las d as.

IV. SECTION 212.08(6), FLA. STAT., IS AN EXEMPTION STATUTE
WHICH MUST BE STRICTLY CONSTRUED AGAINST THE TAXPAYER.

Appel l ees’ argunent IV in their Answer Brief assert that
"SECTI ON 212.08(6) | MPOSES A TAX ON RESPONDENTS AND, THEREFORE
MUST BE STRI CTLY CONSTRUED AGAI NST THE TAXI NG AUTHORI TY, W TH ALL
AMBI GUI TI ES RESOLVED I N FAVOR OF RESPONDENTS." The Depart nment
subm ts that Appellees and The First District’s opinion
m sconstrue Section 212.08(6), Fla. Stat., as a taxing statute
rat her than an exenption statute which nust be strictly construed
agai nst the taxpayer. The Departnent adopts and relies on its
argunments as contained in argunent IIl of its Initial Brief in
response to Appellees’ argunent IV in their Answer Brief.
Additionally, the legislature has specifically provided that the
provi sions contained within Section 212.08, Fla. Stat., are

specified exenptions. The title to Section 212.08, Fla. Stat.

and begi nni ng paragraph state as foll ows:

10



212. 08 Sales, rental, use, consumption, distribution,

and storage tax; specified exemptions. -- The sale at
retail, the rental, the use, the consunption, the

distribution, and storage to be used or consuned in
this state of the followng are hereby exenpt fromthe
tax inposed by this Chapter. (e.s.)

Section 212.08(6), Fla. Stat., provides for exenptions for
political subdivisions. Thus, the statute nust not be construed
ina literal manner, but nust be construed strictly to not exenpt
fromtaxation materials purchased by nunicipally owned utilities
for use in the repair, replacenent, or refurbishment of their

existing electric energy transm ssion or distribution systens.

CONCLUSION

Based upon the above argunents and authorities, this Court
shoul d answer the certified question in the negative, reverse the
decision of the First District, and uphold the decision of the
Department of Revenue as reflected in its Declaratory Statenent

in this case.
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