IN THE SUPREME COURT OF FLORIDA

Harvey M. Alper and
Joseph W. Little,

Petitioners Case No.

vs.

The Florida Bar,
Arm of the Supreme Court, and
Robert A. Rush,

Respondents
ORIGINAL PETITION FOR INJUNCTIVE RELIEF

1. This is an petition for injunctive relief.

2. This Court has original jurisdiction of this action as
prescribed by Article V 8 15 Florida Constitution.

3. This Court’s jurisdiction was acknow edged i n The

Florida Bar re David P. Frankel., 582 So.2d 1284, 1296,

n.1 (Fla. 1991) and The Florida Bar re Schwarz, 552
So.2d 1094 (Fla.1989), cert. denied, 498 U S. 951, 111
S.Ct. 371, 112 L.Ed.2d 333 (1990).

4. Frankel hel d:“Any nenber of The Florida Bar in good

standi ng may question the propriety of any |legislative
| obbyi ng position taken by the board of governors by
filing atinely petition wwth this Court.”

5. Schwarz held:”...we also wish to nake cl ear that any
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menber of The Florida Bar in good standing may question
the propriety of any legislative position taken by the
Board of Governors by filing a tinely petition with this
Court.”

PARTI ES
Harvey M Al per is an active nenber of The Fl orida Bar
I n good standi ng.
Al per resides in Sem nole County, Florida and practices
law in this state.
Joseph W Little is an active nenber of The Fl orida Bar
I n good standi ng.
Little resides in Al achua County, Florida, teaches |aw
at the University of Florida as a full time occupation
and practices lawin this state.
The Florida Bar is an arm of the Suprene Court of
Florida created and enpowered by that Court pursuant to
Article V 817 Florida Constitution.
The Florida Bar is hereinafter referred to as Bar.
An entity known as the Board of Governors is the
governi ng Board of The Florida Bar under rules
promul gated by the Suprenme Court of Florida
The Board of Governors of The Florida Bar is hereinafter
referred to as Board.
Robert A. Rush is an active nmenber of The Florida Bar in

good st andi ng.
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Rush is a nenber of the Board of Governors of The
Florida Bar elected fromthe Eighth Judicial Crcuit of
Fl ori da.

FACTS

The Suprene Court of Florida is a court vested with
judicial power by Article V Florida Constitution.

Under Article V 810 Florida Constitution the ballots
presented to voters throughout the state will include a
bal | ot question pertaining to whether the voters wish to
approve a |local option to select county judges by nerit
selection and retention rather than by election and a
second bal | ot question pertaining to whether the voters
wi sh to approve a |local option to select circuit judge
by nerit selection and retention rather than by

el ecti on.

Board has taken an official position to support a “Yes”
vote on each of the two ballot questions referred to
above.

Petitioners oppose having Board take an offici al
position on this issue on grounds that doing so
infringes rights of free expression and to petition
governnment in violation of the First Amendnent to the
United States Constitution and Article | Florida

Constitution.
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Petitioners oppose the “Yes” position that Board has
taken on the two ball ot questions referred to above.
Because Bar is an armof the Suprene Court of Florida,
Board's political positions are deemto be invested wth
t he approval and endorsenent of the Suprene Court of

Fl ori da.

In Frankel and Schwarz the Suprene Court of Florida held
that Board may take | egislative |obbying positions on
certain matters.

The Suprene Court of Florida has never held that Board
may expend Bar’s noney and resources to engage in
political canpaigns that are directed to influence how

I ndi vidual voters in the state vote in secret elections.
Petitioners oppose Bar’s extension of its political
activities and its expenditure of noney and resources in
political canpaigns that are directed to influence how

I ndi vi dual voters in the state vote in secret el ections
Board has prepared canpaign literature designed to be
distributed to voters throughout the state to influence
political canpaigns that are directed to influence how

I ndi vidual voters in the state vote in on the two ball ot
gquestions referred to above.

Rush spoke as representative of Board at a neeting in
Gai nesville, Florida on Thursday, Septenber 21, 2000 he

announced that it was Board's position to support a
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“Yes” vote on the two ballot questions and urged the

| isteners to vote yes.

Rush had a copy of a video prepared by Bar to support
Its position,

Rush distributed copies of canpaign flyers prepared and
paid for by Bar to influence how individual voters in
the state vote in on the two ballot questions referred
to above.

Exhibit 1 attached hereto is a true specinen of a
canpai gn flyer prepared and distributed by Bar and by
Petitioner Little from Rush

Exhibit 1 shows on its face that it is a nmessage from
The Fl orida Bar.

Exhibit 1 identifies Bar’'s web site as www. FLABAR org.

Exhibit 2 is a true copy of a page fromBar’s foregoing
website as it existed on Septenber 27, 2000.

Exhibit 2 identifies to voters and other users of the
website that Bar possesses official governnmental status
as an armof the Suprenme Court of Florida pursuant to
Article V, Section 15 Florida Constitution.

Exhibit 1 is a political flyer.

Exhibit 1 contains fal se and m sl eadi ng statenents.
Exhibit 1 contains the false nessage that judges

sel ected under the current constitutional plan are

politicians and not qualified judges.
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Exhibit 1 falsely inplies that this statenent wll be
vot ed upon by the voters on Novenber 7, 2000: *Should
all trial judges be selected on the basis of nerit,
appoi nted by the Governor, and retained in office wth
voter approval, |like many Florida judges have been for
t he past 20 years?”

The statenent quoted above will not appear on the
Novenber 7, 2000 ballot in the Florida general election.
The statenment, “Under the nerit system only the best
qualified individuals wll be appointed as judges” is
not factually denonstrable.

The statenment, “Under the nerit system only the best
qualified individuals wll be appointed as judges” is
fal se.

There is no denonstrabl e evidence to establish that

j udges appoi nted under “the nerit systenf would be any
better qualified than judges seated under the current
system

The statenent, “Under the nerit system judges will be
sel ected based on overall ability experience, and
community service” is not factually denonstrabl e.
There is no denonstrabl e evidence to establish that

j udges appoi nted under “the nerit systeni would be nore
like to be “sel ected based on overall ability

experi ence, and comrunity service” than judges seated
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under the current system

The statenent, “Under the nerit system judges will be
sel ected based on overall ability experience, and
community service” is false.

The statenment, “Voters will be held accountabl e based on
their performance” is not factually denonstrable.

No judge who has been subject to a retention election in
Fl ori da has ever denied a subsequent termin office by a
retention el ection.

The statenment, “Voters will be held accountabl e based on
their performance” is fal se.

The statenent “Based on past experience, nore wonen and
mnorities are likely to becone judges” is not factually
denonstr abl e.

The statenent “Based on past experience, nore wonen and
mnorities are likely to becone judges” is fal se.

The statenent “Judges should not be politicians and
politics should not be a part of the court systeni is
msleading inits inplication that the “nmerit systeni
will be freer of politics than the current system

The statenent “Judges shoul d not be obligated to speci al
canpaign interests” is msleading in its inplication
that retention elections will be freer of special
canpaign interests than the current system

The statenent “The i ndependence of the judiciary -free
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and totally unaffected by political pressure-is the
cornerstone of our denocracy” is msleading inits

I nplication that our current judiciary is not

| ndependent and that the cornerstone of our denocracy is
at st ake.

Exhibit 1 is msleading in that it does not reveal the
“whole truth” to the voters.

Exhibit 1 is msleading in that it does not reveal to
the voter that judges initially seated to fill an
unexpired termcreated by a vacancy arising from deat h,
resignation or renoval under the current systemis
exactly the sanme as Exhibit 1 touts.

Exhibit 1 is msleading in that it does not reveal to
the vote that a large proportion of judges initially
seated in the current systemare chosen by exactly the
sanme systemthat Exhibit 1 touts.

Exhibit 1 is msleading in that it does not reveal that
the major difference in the two systens to be voted upon
Is the matter of retention elections instead of the
potential of contested elections as the end of a
conpleted termof a judge who wi shes to be reseated.
Exhibit 1 is a tawdry political docunent.

Exhibit 1 is full of false and half true statenents and
| mpl i cations.

Exhibit 1 sullies the reputation and dignity of the
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Suprene Court of Florida and Bar.

Exhibit 1 sullies the reputation and dignity of
petitioners because of their conpelled nenbership in
Bar .

Bar and Rush are making efforts to distribute copies of
Exhi bit and simlar canpaign materials to the voters

t hroughout this state.

Bar’'s political activities carry the inprimatur of the
Suprene Court of Florida and the State of Florida in
support of a political position that is in dispute anong
menbers of the Bar and within the general voting
popul ati on.

A “Yes” vote on the ballot nmeasure referred to in
Exhibit 1 that Bar is engaged actively in politics to
support woul d nake a basic change in the traditional
manner in which the people of Florida have selected the
officials in the judicial branch of the governnent of
the state.

If the Bar, acting under the aegis of the Suprene Court
of Florida and the state of Florida is constitutionally
permtted to expend its resources and the inprinmatur of
the Suprenme Court to engage in political activities
directed to influence the voters to change the judicial
branch of governnment then the Legi sl ative Executive

branches of governnent may be expected to enploy the
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resources and inprimatur of the State of Florida to
engage in political activities to influence the voters
to change the basic formof denocratic governnment in

ot her ways.

I ntrusion of the governnent of the State of Florida

t hough the political activities undertaken by Bar under
the aegis of the Suprene Court of Florida inpermssible
interferes with the basic rights of the people to nake
| ndependent deci sions about the formof governnment in
the state in violation of petitioners’ rights and those
of the people of Florida guaranteed by Article |, 881, 4
and 9 Florida Constitution and the First and Fourteenth
Arendnents to the United States Constitution.

I ntrusion of the governnent of the State of Florida

t hough the political activities undertaken by Bar under
the aegis of the Suprene Court of Florida while
petitioners are conpelled by the Suprene Court to be
menbers of Bar and to pay dues to Bar as a condition
upon the right to practice lawin this state deprives
them of property and liberty w thout due process of |aw
in violation of Article | Florida Constitution and the
First and Fourteenth Anendnents to the United States

Constitution.

PRAYER FOR RELIEF
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67. Petitioners respectfully request this Court to order
Rush and Board to cease and desi st preparing and
distributing all docunents like Exhibit 1 and all other
canpai gn docunents and materials of whatever form and
description containing the information therein.

68. Petitioners respectfully request this Court to order
Rush and Board to nmake reasonable efforts to recover
copies of Exhibit 1 and other canpaign nmaterials
di stri buted.

69. Petitioners respectfully request this Court to order
Rush and Board to cease and desi st from enpl oying the
noney, resources and reputation of the Bar and the
Fl orida Suprenme Court to engage in direct political
canpai gns to influence the decisions of the voters of

Florida in regard to specific ballot issues.

Respectful ly subm tted,

Joseph W Little

Fla. Bar # 196749

3731 N.W 13t Pl ace

Gai nesville, Fl. 32605

352-392- 2211

Attorney for Petitioners
Certificate of Service

| certify that a copy of this petition has been served by
express mail on John F. Harkness, Jr., Esq., Executive
Director, The Florida Bar, 650 Apal achee Parkway,

Tal | ahassee, Fl. 32399-2300, 850-561-5600 and by mail on
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Robert A. Rush, Esqg., 626 N.E. 1%t Street, Gainesville, Fl.
32601, 352-373-7566, this 27" day of Septenber 2000.

Joseph W Little
c:\jw \ abaf\ SCTPE009. 027
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