IN THE SUPREME COURT OF FLORIDA

Harvey M. Alper and
Joseph W. Little,

Petitioners Case No. 00-2004
vSs.

The Florida Bar,
Arm of the Supreme Court, and
Robert A. Rush,

Respondents

RESPONSE OF PETITIONERS ALPER
AND LITTLE
Petitioners Alper and Little respectfully submt that
t he RESPONSE OF THE FLORI DA BAR TO PETI TI ON FOR | NJUNCTI VE
RELI EF fails to show good cause for denial of injunctive
relief. The Bar’'s response has not confronted the urgent
constitutional issues squarely presented by the Petition and
has sought to avoid themby alluding to dicta and
generalities that cannot dissolve the constitutional crisis
the Bar’'s partisan political activities have provoked. The
Bar has placed this Court squarely in the eye of the storm
by declaring, as the Court’s surrogate, a political position
for this Court on a matter which nmay yet cone before it.
A. THE FUNDAMENTAL AUTHORITIES
Petitioners conmence by reciting the fundanental
authorities that apply:
United States Constitution

First Amendnent, United States Constitution:
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Congress shall nmake no law ... abridging the freedom of
speech... or the right of the people ... to peaceably
assenble, and to petition the Governnment for a redress
of grievances.

Ni nt h Anmendnent, United States Constitution:

The enuneration in the Constitution, of certain
rights, shall not be construed to deny or

di sparage others retai ned by the people. (ltalic
added) .

Tenth Anendnent, United States Constitution:

The powers not delegated to the United States by
the Constitution, nor prohibited by it to the
States, are reserved to the States respectively,
or to the people. (ltalics added.)

Fourteenth Amendnent, United States Constitution:

..... nor shall any State deprive any person of life,
i berty, or property, wthout due process of |aw, nor
deny to any person within its jurisdiction the equal
protection of the | aws.

Article IV, Section 4. United States Constitution

The United States shall guarantee to every State in
this Union a Republican formof governnent.....

Declaration of Rights, Florida Constitution

Article | Section 1. Al political power is
I nherent in the people.

Article | Section 2. Al natural persons, nale and
femal e ali ke, are equal before the law.....

Article | Section 4. ..... No | aw shall be passed
to restrain or abridge the liberty of speech or
the press.....

Article | Section 5. The people shall have the
ri ght peaceably to assenble, to instruct their
representatives, and to petition for redress of
gri evances.



B. THE BAR’S RESPONSE

The Bar’'s response (pp. 1-4) initially attenpts to
avoid the irrefutable facts that The Florida Bar is an arm
of this Court and that this Court is a branch of state
governnment created by Article V, Florida Constitution. The
Bar’s response also wholly ignores the Petition’s allegation
that the Bar is holding itself out to the public inits
ongoing political activities as an armof the Florida
Suprene Court. The exhibits prove this. The fact that sone
of the Bar’'s activities may not entail the direct
I nvol venent of the Court does not renove the color of |aw
and the inprimatur of the state. The lawis well settled
that subordinate State officials are colored wth the power
and authority of the state even thought their actions are
not mandated or controlled by the State’s highest officials.

The Bar’s reliance on People Against Tax Rev. v. County
of Leon, 583 So. 2d 1373 (Fla. 1991) is equally off base.
In PATRM t he governnmental entity in question (Leon County)

made a public decision to undertake a public works program
by i1ssuing voted bonds. The county’s election activities
wer e undertaken because “it was important that we got that
information out to the community and that we made the
choices clear to the community.” 583 So.2d at 1375. (e.s.)
In short, the enphasis was explanatory, not political. On
that point, PATRMexplicitly found:

Wiile we agree wwth PATRM that such acts nust not be
abusi ve or fraudulent, we find nothing in the record to
show that the limt was crossed here.



ld. (e.s.) By contrast, these Petitioners have all eged and
provi ded exhibits to prove that the Bar has gone far beyond
“the limt” that was not exceeded in PATRM The Bar has not

deni ed or di sowned these exhibits.

| ndeed, in Arnstrong v. Harris, So. 2d (Fl a.
2000), 2000 W. 1260014, (rehearing applied for), this Court
exam ned the nature of those “limts” nmuch nore carefully

than was required in PATRM Because this Court is fully

aware of Arnstrong' s facts and i ssues, Petitioners need not

anplify themhere. |In sum even the Legislature nmay not
di sguise a ballot issue with half-truths to hide the chief

pur pose of the neasure and decei ve the people. Armstrong

relied heavily upon Wadhans v. Board of County Conm Ssioners
of Sarasota County, 567 So.2d 414, 417 (Fla.1990), a case

I nvolving a ballot title propounded by a county conm ssi on.

I n Wadhans, this Court held:

No one can say with any certainty what the vote of the
el ectorate woul d have been if the voting public had
been given the whole truth, as nmandated by the statute,
and had been told "the chief purpose of the neasure.”
As this Court has previously stated: "[T]he voter

shoul d not be msled and ... [shoul d] have an
opportunity to know and be on notice as to the
proposition on which he is to cast his vote.... \Wat

the law requires is that the ballot be fair and advi se
the voter sufficiently to enable himintelligently to
cast his ballot."”™ HIIl v. MIlander, 72 So.2d 796, 798
(Fla. 1954) (enphasi s added).

Arnstrong extended the “truth” requirenment to the
Legislature itself. It condemmed deceptive acts of
governnent that produced an election in which “the popul ar
vote was based not on the whole truth but on part-truth.”
Arnstrong. Arnstrong also noted that the “main effect” of




the voted anmendnent was “to nullify a fundanental state
right that has existed in the Declaration of R ghts since
this state's birth over a century and a half ago.” I1d. The
sanme principle applies here: the right to vote for trial
court judges has |ong been | odged in the constitution.

Petitioners need not repeat the litany of fal sehoods
and half truths the Bar has used in its political canpaign
Yet, one of them deserves particul ar condemation. The
Bar’s slogan, “Vote YES for Qualified Judges, Not
Politicians,” is a sly and m sl eadi ng sl ander to the
count | ess honorabl e judges seated under the existing system
It is a false effort to inmpugn our constitutional structure
as it exists. This Court ought to repudiate the Bar’s
efforts.

But the real danger in the Bar’'s activities and in the

character of its response is sumred up in Arnstrong’s

concl udi ng par agr aphs:

Under our constitutional form of governnent in
Florida, the Legislature is authorized to enact
statutory laws and the courts can define the comon
| aw, but only the people-by direct vote-can delineate
the organic law. The constitution is the one abiding
voi ce of the body politic and enconpasses the
col l ective wi sdom and counsel of our forebears,
recorded verbatimthroughout the ages. Wile any
successive legislature is free to question the w sdom
of the Foundi ng Fathers and propose the striking of the
Cruel or Unusual Punishnent O ause, the Due Process
Cl ause, the Right to Bear Arnms O ause, the Freedom of
Speech O ause, the Freedom of Religion d ause, or any
ot her basic right enunerated in the Declaration of
Ri ghts, that legislature nust do so plainly, in clear
and certain terns. Wien Florida citizens are being
called upon to nullify an original act of the Founding
Fat hers, each citizen is entitled-indeed, each is
duty-bound-to cast a ballot wth eyes w de open.
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Based on the foregoing, we hold that proposed Anendnent
No. 2 clearly and conclusively violates the accuracy
requirenment in article XI, section 5 Florida
Constitution. The ballot title and sunmary "fly under
false colors" and "hide the ball" as to the anmendnent's
true effect. Most inportant, voters were not told on
the ballot that the amendnent will nullify the Cruel or
Unusual Puni shnent C ause, an integral part of the

Decl aration of R ghts since our state's birth. Voters
thus were not permtted to cast a ballot wth eyes w de
open on this issue. Because the validity of the
electoral process was fundamentally compromised, we
conclude that proposed Amendment No. 2 must be
stricken.

ld. (e.s.)
In short, Arnstrong’ s base principle is not nerely that

t he governnment nmust not formul ate a deceptive ballot title;
instead, it is that governnment may not m sl ead the voters or
otherwise interfere wth the rights of the citizens when
voting on issues of constitutional status. To do so
abridges the essence of the constitutional tenet, “Al
political power is inherent in the people.” O, as held in
Arnstrong, “To function effectively-and to remain viable-a
constitutional denocracy nust require no | ess” than that
“each voter wll cast a ballot based on the full truth.”

The Bar’'s canpaigning falls far short of this standard.
It makes no effort to informthe voters of the basic
structure of the current system and how t he proposal would
change it. It does not and cannot present true facts to
prove Which system woul d produce “better” justice in
Florida, or to prove which is nore suitable in a
constitutional denocracy. On these matters, the best the
Bar can produce is the “opinion” of its governors. Under
the First Amendnent, “There is no such thing as a fal se
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opinion.” That of the Bar is no nore deserving of the

I nprimatur of the State than that of Petitioners’. In
short, the governnent nust not interfere with the right of
the people to nmake their constitutional choices at the
bal | ot box wi thout interference by deception and hal f-truths
pronul gat ed by governnent.

Petitioners nmake one further point about PATRM They
rai se no objections to right of the President of the United
States, nenbers of Congress, the Governor, or even nenbers
of a county conmm ssion to express their opinions on matters
of public concern. PATRM held only that a responsible
governmental entity (i.e., directly answerable to the
general electorate) may use public funds in truthful effort
to informthe voters of the nature of the choice facing
them Most enmphatically, PATRM did not approve, even as to
responsi bl e governnents, the use of rank political
canpai gni ng of the nost disreputable fashion. Mreover, the
officers named in PATRM are responsible political officers,
el ected by the voters and held accountable at the ball ot box
by the general electorate both for their political positions
and their performances. This is certainly not true of the
| eaders of The Florida Bar. As another exanple, while it
woul d not infringe any voter’s constitutional right for the
justices in their private capacities to express their
private views on public matters, it would certainly infringe
rights for the Court qua court to use the power and
prestige of the state judiciary to support a position on a
matter to be voted upon by the el ectorate.



The chief justice is the chief admnistrative official
for the judicial branch of governnment in Florida. For the
chief justice to use that power to direct courts around the
state to pass out the Bar’s flyers to all nenbers of the
jury venires would violate the First Armendnent and Fl orida
Decl aration of R ghts. Just so, when the Bar, the creature
of the Court, enploys the resources, nane and prestige it
obtains by virtue of powers granted by this Court to politic
directly to the people, it infringes those rights. Wen it
politics deceptively or with | ess than the whole truth, then
it further intrudes upon the essential denocratic right of
t he people in a manner condemmed by Arnstrong.

Finally, the Bar's attenpt to defend its deceptive,
hal f true, and m sl eadi ng canpai gn based upon the
proposition that nmenbers cannot petition this Court to
correct every error in The Florida Bar News, is pure
sophistry. The Florida Bar News is a publication of an
agency of state governnent. As such, the First Anendnent
applies, rendering the Bar powerless to nmake publication
deci si ons based on the political content of the nessages or
the political views of the witers. Wen and if such an
| ssue arises, the Bar will surely be held to the standards
of the First Amendnent. Petitioners submt herein that the
sane standard of political neutrality nust be applied to the
Bar’s financial support of but one side of the political
I ssue involved in this petition.

C. THE GROUNDS OF PETITIONERS’ COMPLAINT

Petitioners are well aware of the cases the Bar has



cited and, indeed, participated in sone of them Al those
cases skirt around the central constitutional issues at
stake here; i.e., those rights expressed in the
constitutional statenents presented in part A above. As
menbers of the Bar and as citizens of the United States of
Arerica and the State of Florida, Petitioners assert that
the Bar's political activities violate their rights as
fol | ows:

1. Their right not to be conpelled to be dues paying
menbers of a conpul sory nenbershi p organi zati on t hat

regul arly undertakes political activities that they do not
agree with or support, in violation of the First Amendnent
and the Florida Declaration of Rights.

2. Their right not to have their freedomof political
expressi on abridged in addressing the people about the
political choices they nust make w thout having their voices
drowned out by the overwhel m ng voi ce and noney of
governnent raised in opposition.

3. Their right to participate in the exercise of the
supremnme political power inherent in the people to nmake basic
deci si ons through the denocratic process about the

organi zati on of government without interference by the

gover nnent .

4. Their right to petition governnent at the ballot box for
a redress of grievances w thout having their access to the
soverei gn people infringed and deni ed by the overwhel m ng
resources of the governnent aligned in opposition as a
barrier to it.



5. Their right to have a neutral judicial system avail abl e
for review of grievances. The Bar’s political activities,
undertaken as a surrogate of this Court, have placed this
Court itself in seem ng opposition to the political views of
these Petitioners. This constitutes a violation of their
rights of free expression and to petition this Court for
redress in violation of the constitutional principles set
forth above.
Point 1.

The first of these issues was litigated in The Florida
Bar re: Schwarz, 552 So.2d 1094 (Fla. 1989), The Florida Bar
Re. Frankel, 581 So.2d 1294 (Fla. 1991), and Keller v. State
Bar of California, 110 S. CG. 2228 (1990). As this Court
knows, Keller is the |eading first anmendnent case involving

mandat ed Bar nenbership. In its concluding paragraph,
Kel | er stated:

In addition to their claimfor relief based on
respondent's use of their mandatory dues, petitioners'
conpl ai nt al so requested an injunction prohibiting the
State Bar fromusing its nane to advance political and
| deol ogi cal causes or beliefs. See supra, at 2232.
This request for relief appears to inplicate a nuch
broader freedom of association claimthan was at issue
I n Lat hrop. Petitioners challenge not only their
"conpel | ed financial support of group activities," see
supra, at 2233, but urge that they cannot be conpelled
to associate with an organi zati on that engages in
political or ideological activities beyond those for
whi ch mandatory financial support is justified under
the principles of Lathrop and Abood. The California
courts did not address this claim and we decline to do
so in the first instance. The state courts remain
free, of course, to consider this issue on renand.

110 S. . at 2238. Mrrow v. State Bar, 188 F.3d 1174,
1177 (9th Cr.1999), cert. denied, 120 S.C. 1162 (2000), is
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the only reported decision to address this extended issue.
Morrow deni ed relief saying:

The claimreserved in Keller was a broader clai m of
viol ation of associational rights than was at issue in
either Lathrop or in this case. Here, plaintiffs do
not allege that they are conpelled to associate in any
way with the California State Bar's political
activities. They do not allege that the Bar's
political involvenent is greater and the regul atory
function less than it was when the Court deci ded Kell er
and Lat hr op. The claimthey nmake is therefore no
broader than that in Lathrop, where the court held the
regul atory function of the bar justified conpelled
menbership. Lathrop controls our decision here.

188 F.3d at 1177.

By contrast to Keller and Morrow, these Petitioners do
make a broader claimhere. Petitioners are mandated to be
menbers of an organization that overtly uses the financing
mandates, the inprimatur and the authority of the Florida
Suprene Court to endorse and support political views they
oppose. Petitioners cannot divorce thenselves fromthe
sanction and the inveiglenent of the State. |ndeed, nenbers
of the voting public presune that Petitioners and ot her
menbers of the Bar approve of and support the Bar’s
political position. Hence, Petitioners’ own political views
are dimnished in the eyes of the public because the public
Is likely to perceive themas confused and inherently
I nconsi stent. Governnent has no | awful power to di mnish
the weight of Petitioners’ political opinion in this manner.

Unli ke The Fl orida Bar, which was created by this Court
as an armof the Court, the State Bar of California exists
under this provision of the California Constitution:

8§ 9. State bar; public corporation; nenbership

11



Sec. 9. The State Bar of California is a public
corporation. Every person admtted and licensed to
practice lawin this State is and shall be a nenber of
the State Bar except while holding office as a judge of
a court of record.

Hence, the State Bar of California is a “public
corporation,” not an armof the California Suprene Court.
Mor eover, the powers of the State Bar of California are
prescri bed by statute, as foll ows:

8 6001. State bar; perpetual succession; seal;
powers; revenue; |aws applicable

The State Bar of California is a public corporation.
It is hereinafter designated as the State Bar.

The State Bar has perpetual succession and a seal and
It may sue and be sued. It may, for the purpose of
carrying into effect and pronoting its objectives:

(a) Make contracts.

(b) Borrow noney, contract debts, issue bonds, notes
and debentures and secure the paynent or performance of
Its obligations.

(c) Om, hold, use, manage and deal in and with rea
and personal property.

(d) Construct, alter, nmaintain and repair buildings
and ot her inprovenents to real property.

(e) Purchase, |ease, obtain options upon, acquire by
gi ft, bequest, devise or otherw se, any real or
personal property or any interest therein.

(f) Sell, |ease, exchange, convey, transfer, assign,
encunber, pledge, dispose of any of its real or
personal property or any interest therein, including
without limtation all or any portion of its incone or
revenues from nenbership fees paid or payabl e by
menbers.

(g) Do all other acts incidental to the foregoing or
necessary or expedient for the admnistration of its
affairs and the attainment of its purposes.

Pursuant to those powers enunerated in subdivisions
(a) to (g), inclusive, it is recognized that the State
Bar has authority to raise revenue in addition to that
provided for in Section 6140 and other statutory
provisions. The State Bar is enpowered to raise that
addi ti onal revenue by any | awful neans, including, but
not limted to, the creation of foundations or
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not-for-profit corporations.

No |aw of this state restricting, or prescribing a node
of procedure for the exercise of powers of state public
bodi es or state agencies, or classes thereof,

I ncl udi ng, but not by way of limtation, the provisions
contained in Division 3 (commencing with Section
11000), Division 4 (comencing with Section 16100),
and Part 1 (commencing with Section 18000) and Part 2
(commencing with Section 18500) of Division 5 of Title
2 of the Governnment Code, shall be applicable to the
State Bar, unless the Legislature expressly so

decl ares.

Hence, the State Bar of California is not an arm of
government and is plainly not an arm of the California
Supreme Court. Instead, it IS only a public corporation
much |i ke many Florida nonprofit corporations. Unlike the
voi ce of The Florida Bar, the voice of the State Bar of
California is not backed by the force of the California
State governnment, much |less the California Suprene Court.
Petitioners submt that The Florida Bar has gone far
beyond Keller. These Petitioners are required to be nenbers
of an organi zati on whose political purposes directly
i nplicate the authority and prestige of this Court.
Petitioners oppose these purposes. The Bar has entered the
domain of half-truths and political posturing that is far
beyond anything presented in Keller or is likely to have
been envisioned by the United States Suprene Court. For
t hese reasons al one, the injunction nust issue.
Petitioners also submt that the Bar has exceeded the
| deol ogical liberty permtted to it by Schwarz and Frankel
by entering the arena of directly canpaigning to the people
on a proposed ballot question affecting the state’s basic
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governnmental structure. This excess is independent of the
tie to the authority and prestige of this Court. The core of
the ballot question is one of pure political choice- do the
voters want the current system of seating judges or a
change? Lawyers have opi nions about the matter, but the |ay
public knows a |lot and can formits own opinions w thout
pol I uti on by governnental endorsenent of one side or the
other. Moreover, the opinions of |awers, individually and
collectively, differ, and are as likely, or nore so, to be
noti vated by perceived professional advantage as by an
I npartial assessnent of the good of the public. This is a
pure political issue. Constitutional principles require the
governnment and the Bar to keep out. For this reason too,
Petitioners submt they are entitled to relief.

Point 2.

On the issue at stake, i.e., whether the voters of the
state shoul d change the structure of governnment by altering
the present system for selecting and retaining judges, the
Petitioners’ political views have exactly the sane right to
the protection of the state as that of every other nenber of
the Bar and of the general public. The right of free
political expression guaranteed by the First Amendnent and
the Florida Declaration of R ghts prevents the governnent
from physically barring access to the ballot box. The right
al so prevents the governnment from shouting down the
Petitioners’ political views by governnmental action,
financed by exacted funds. When the State brings its powers
and resources behind one side of the debate to supplant the
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will of the people wth that of the governnent, the effect
Is the full equivalent of physically barring the ballot box
to sone and allow ng others to vote. Governnenta
mani pul ation of free political expression is a hall mrk of
faux democracies. Up to now, it has been abhorred and
prohibited in Florida and the United States of Anerica.
Arnmstrong quoted Gray v. Golden, 89 So.2d 785, 790

(Fla.1956) to acknow edge the centrality of unfettered
constitutional denocracy in our system of governnent:

Anot her thing we should keep in mind is that we are
dealing wth a constitutional denocracy in which
sovereignty resides in the people. It is their
Constitution that we are construing. They have a right
to change, abrogate or nodify it in any manner they see
fit so long as they keep within the confines of the
Federal Constitution. The | egislature which approved
and subm tted the proposed anendnent took the sane oath
to protect and defend the Constitution that we did and
our first duty is to uphold their action if there is
any reasonabl e theory under which it can be done. This
Is the first rule we are required to observe when
considering acts of the legislature and it is even nore
I mpel 1'i ng when considering a proposed constitutional
amendnent whi ch goes to the people for their approval
or di sapproval .

Keller, Schwarz and Frankel did not treat this issue.

Per haps, this was because the governnment had not then
attenpted to influence the voters directly through common

el ectioneering practices as the Bar has now undert aken.
Nevert hel ess, the United States Suprene Court addressed this
Issue in slightly different contexts in Rosenberger V.

Rector and Visitors of the University of Virginia, 115 S
Ct. 1346 (1995) and Board of Regents of the University of
Wsconsin Systemv. Southworth, 120 S. C. 1346 (2000).

These cases dealt with First Anendnent |limts upon state
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power to allocate resources to student organizations that
pronote sectarian or partisan political ideas. In short,
the answer required by the First anmendnent is “neutrality”

toward religion (Rosenberger)and “neutrality” toward

political “viewpoint” (Southworth).

In the context of the political issue involved in this
petition, the First Amendnent and the Florida Decl aration of
Rights require no | ess: viewpoint neutrality. To satisfy
the constitutional requirenent, if the Bar is to support any
political viewpoint, it nust support themall wth equal
weight. The current activities of the Bar violate this
constitutional principle and nust be enjoi ned.

Point 3.

The right of the people to vote is explicitly
acknow edged in four separate provisions of the United
States Constitution: Amendnent XV, Amendnent Xl X, Amendnent
XXI'V, and Amendnent XXVI. When a state creates a right to
vote in a public election of general interest, the right so
created is protected against state infringenment by the First
and Fourteenth Amendnents. _Hill v. Stone, 421 U S. 289,
297, 95 S. . 1637, 1643, 44 L.Ed.2d 172 (1975) and South
v. Peters, 339 U S 276, 70 S. C. 641, 94 L.Ed. 834. Both
this Court and the United States Suprene Court have

explicitly acknow edged that this right extends to el ections
and canpaigns to anmend state constitutions. Myer v. Gant,
486 U.S. 414, 108 S.Ct. 1886, 100 L.Ed.2d 425 (1988)

(pertaining to the Col orado process for anendi ng the

constitution by initiative and referendun) and Advi sory
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Quinion to the Attorney General re Tax Limtation, 644 So.2d
486, 489 (Fla.1994), also involving an initiative and

ref erendum In the latter case, this Court stated:

Infringing on the people's right to vote on an
amendnent is a power this Court should use only where
the record shows the constitutional single-subject

requi rement has been violated or the record establishes
that the ballot |anguage would clearly m sl ead the
public concerning material elenments of the proposed
amendnent and its effect on the present constitution.

Reynolds v. Sinms, 377 U S 533,555, 84 S. . 1362, 1378, 12
L. Ed. 2d 506 (the essential “one voter, one vote” case)

remai ns as the semnal case. There, the United States
Suprene Court stated:

The right to vote freely for the candi date of one's
choice is of the essence of a denocratic society, and
any restrictions on that right strike at the heart of
representative governnment. And the right of suffrage
can be denied by a debasenent or dilution of the weight
of a citizen's vote just as effectively as by wholly
prohibiting the free exercise of the franchi se.

Here, Petitioners, as nenbers of the Bar, seek redress
of their constitutional right to vote as citizens of the
State of Florida and the United States of America. |ndeed,
the Bar’'s practices violate the rights of all citizens of
Florida, not just nenbers of the Bar. 1In this instance,
Petitioners’ right to vote is being overtly opposed in the
hustings by the Bar, enploying the powers of state
governnment as an armof this Court. The weight of the
Petitioners’ votes is abridged by the Bar’s canpaign
expenditures and activities just as surely as if the State
were placing a nonetary charge or tax on the right to vote.
Through its publications, which this Court as the Bar’s
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creator can judicially notice, the Bar has announced that it
has fornmed a special commttee to pronote its political
activities. It has produced % million or more of the

m sl eadi ng canpaign flyers attached to the petition in this
cause. It has al so produced many copies of a video tape to
di sperse its political nessage wi dely anong the voters.

And, as an armof this Court, the Bar is visiting editori al
boards around the state to persuade themto endorse the
governnment’s view on the political issue rather than that of
Its opponents.

Wil e the anobunts of the Bar’s expenditures in noney,
fixed resources, and staff are unknown to Petitioners, they
surely range into the hundreds of thousands of dollars. This
per haps places the Bar in violation of Chapter 106 Fl a.
Stat., a matter that itself could conme before this Court.
These resources are not available to Petitioners to counter
the Bar’'s activities against their political interests.
Hence, in addition to everything else, the Bar’'s activity
deprive themof the equal protection of the laws. But worse
than this, the Bar is directly tying the validity and
correctness of its canpaign to the authority and the
prestige of this Court, i.e., the State itself.

If the Bar’s challenged activities are not found to
violate the right to vote, then an essential bul wark agai nst
governnental tyranny will have fallen. In Article X,
Florida Constitution, the Legislature is vested wth power
to propose anendnents to the Florida Constitution. Proposed
amendnents coul d include severe restrictions on the powers
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and jurisdictions now vested in this Court. My the

Legi slature also create a body wwth the power to raise
revenue by taxes, fees or other nmandatory exactions and use
those funds to canpaign directly to the people in support of
such a Legislative proposal? These Petitioners respectfully
submt that the First and Fourteenth Amendnents and the

Fl orida Declaration of Rights would forbid this activity.
This Court would surely agree. Neither do these fundanental
authorities permt the Bar to engage in the political
activities challenged in this petition. Oherw se, the day
may cone when the Legislature and this Court may find

t hensel ves conpeting in political canpaigns with exacted
funds to persuade the voters that the opinion of one branch
of the governnent on a proposed anmendnment is preferable to

t he opinion of the other.

In sum the Bar’'s activities plainly dimnish and
abridge the right to vote of all nenbers of the Bar and
citizens of the State, including especially those who do not
agree wwth the Bar’'s position. This di mnishes the weight of
Petitioners’ votes while enhancing the weight of the votes
cast by those nenbers of the Bar who support the Bar’s
position. It violates the free expression and equal
protection rights of dissenters. This alone requires the
I njunction to issue.

Point 4.

The political sovereignty of the people of Florida is

enbedded in Article | 8 1 Florida Constitution: “Al

political power is inherent in the people.” Political
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sovereignty of the people is also the core value of the
United States Constitution. That hall owed docunent begins
W th the words, "We the people of the United States.... do
ordain and establish this Constitution for the United States
of Anerica." (ltalics added.) This is not nere precatory

| anguage but is an expression of ultinmate sovereignty
supported and enhanced by the Bill of Rights. Anmendnment |X
states: "The enuneration in the Constitution, of certain
rights, shall not be construed to deny or disparage others
retai ned by the people."™ (ltalics added). And in like
manner, Amendnent X states: "The powers not delegated to
the United States by the Constitution, nor prohibited by it
to the States, are reserved to the States respectively, or
to the people." (ltalics added.)

In short, the United States Constitution plainly
acknowl edges that ultimate political sovereignty in the
United States is reserved in "the people.” Moreover,
Amendnent X explicitly acknow edges that "the people" may
reserve powers independent and distinct fromthe powers of
"the states" qua states. In Florida, the people have
reserved to thenselves the final “yea” or “nay” on proposals
to amend the Florida Constitution. Article XI 8 5 Florida
Constitution. This is the nost critical expression of the
I nherent political sovereignty of the people.

The people of this Country have exercised their
ultimate sovereignty to petition virtually fromthe tine of
the Country's beginning. Indeed, it has been said that the
right to petition is “a distinct right, superior to the
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ot her expressive rights,” including free speech and free
press. Spanbauer, “The First Amendnent Right to Petition
Governnment for A Redress of Gievances: Cut froma Different
Coth,” 21 Hastings Const. L. Q 15 (1993). For exanple, the
people making law in town neetings is an ancient and

| mportant el enment of American governance, especially in New
Engl and. See, e.g., Sly,_Town Government in Massachusetts,
(Harvard Press 1930). This nust be acknow edged as
governnent by the people acting as "the Governnent” within

the nmeaning of the First Anendnent. It is also nothing new
t hat departnments of governnent sonetinme wish to stifle the
people in their exercise of the ultimate right to nake | aws
and policy. H story records, for exanple, that many town
meetings in Massachusetts fanned the flanmes of liberty in
the 1770s by adopting resolutions calling for a declaration
of i ndependence and doi ng so agai nst the desires of the
Royal governors. Sly, supra., pp. 98,99. History also
records that in 1744 the British Parlianment adopted a
statute to limt the powers and jurisdiction of town
neetings in the Massachusetts colony for the purpose of
stifling resolutions supporting independence. Go. IIl. c.
45. See also, Sly, supra. Hstory finally reports that
this attenpted suppression did not quell the spirit of
| i berty, but indeed may have helped incite the very event it
was i ntended to quash, the Declaration of |ndependence of
1776.

The United States Suprene Court has acknow edged t hat
t he people’ s exercise of anendnent rights reserved in a
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state constitution invoke both the free speech, Myer v.
Grant, 486 U S. 414, 108 S.Ct. 1886, 100 L. Ed.2d 425 (1988),
and the right to petition, Cammarano v. United States, 358
US 498, 79 S.Ct. 524, 3 L.Ed 462 (1959)%, linbs of the
First Arendnent. Cammarano ruled that noney spent to

I nfluence a state initiative constituted expenditures on
| egi sl ati on:

We think that initiatives are plainly 'legislation

wi thin the neaning of these Regul ations. Had the
measures involved in these cases been passed by the
peopl e of Washi ngton and Arkansas they woul d have had
the effect and status of ordinary laws in every
respect. The Constitutions of the States of Washi ngton
and Arkansas both explicitly recognize that in
providing for initiatives they are vesting legislative
power 1in the people. Every court which has consi dered
t he question has found these provisions to be fully as
applicable to initiatives and referenduns as to any

ot her kind of |egislation.

When the state undertakes to interfere with the people’s
right to make a free decision on the basic organization of
state governnent, as the Bar has done in this instance, it
abridges the right of the people to petition for redress
guaranteed by the First Anendnent and by Article | 8 5
Florida Constitution. The nature of the abridgenent is the
sane as described in Point 3 above. The nature of the right
abridged is distinctively different and i ndependently
entitled to protection. For this reason alone, this Court

'I'n Biddulph v. Mortham 89 F.3d 1491, 1497 (11lth
Cr.1996), th 99 F.3d 1157, cert. denied, 117 S.Ct. 1086 (1997),
the court held that the Florida systemfor reviewing initiated
referenda under Article XI 8 3 Florida Constitution, inplicated
the free speech clause of the First Amendnent but not the
petition clause.
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shoul d grant the relief requested in the petition.
Point 5.

The neutrality of this Court and its authority to
function as an arbiter of justice are inpugned by the Bar’s
political activities. Those activities give the appearance
that this Court has taken a political position on a matter
that may conme before it for decision. Likewse, the Bar’s
activities give the appearance that this Court opposes the
political views of these Petitioners and the nmany ot her
menbers of the Bar and the public who oppose the Bar’'s
political views. 1In short, the Bar’s political activities
violate Petitioners’ constitutional rights, and those of the
clients they and other |awers of like mnd represent, to a
system of justice that is neutral and not tainted with
prejudice by political matters such as those that have
elicited this Petition.

Conclusion

For all the reasons stated herein and in the Petition,
Petitioners respectfully submt that the Bar failed to show
good cause why its political activities do not deprive
Petitioners of fundanmental rights guaranteed by the United
States and Florida Constitutions. Accordingly, this Court
shoul d grant the relief requested in the petition.

Respectful ly submtted,

Joseph W Little, Petitioner
Florida Bar No. 196749
Attorney for Petitioners
3731 NNW 13th Pl ace

Gai nesville FL 32605
352-392- 2211
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Harvey M Al per, Petitioner

Fl orida Bar No. 133272

112 W Gtrus Street

Al tanonte Springs, Fl. 32714-2502
440- 869- 0900

Certificate of Service

| certify that a copy of this docunent has been served by
email and United States mail on Paul HIl, Esqg., Attorney
for The Florida Bar, 650 Apal achee Parkway, Tall ahassee, Fl.
32399- 2300, 850-561-5600 and Barry Richard, Esq., Attorney
for The Florida Bar, G eenberg, Traurig, 101 E. College
Avenue, Tall ahassee, Fl. 32301, and by mail on Robert A
Rush, Esqg., 626 N.E. 1st Street, Gainesville, FlI. 32601
352-373-7566, this 9th day of QOctober 2000.

Joseph W Little

c:\jw \abaf\ RESBA010. 009



