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PRELI M NARY STATENMENT

Appel l ant, Pabl o | bar, the defendant bel ow, will be referred
to as “lbar”. Appellee, the State of Florida, will be referred
to as the “State”. References to the record on appeal wll be
by the synbol “R’, the transcripts will be by the synmbol “T", to
any supplenmental record or transcripts will be by the synbols
“SR[vol.]” or “ST[vol.]”, and to the Appellant’s brief will be
by the synmbol “I1B”, followed by the appropriate page nunber(s).

STATEMENT OF THE CASE AND FACTS

After leaving his club, Casey’ s Nickel odeon, w th Sharon
Anderson (“Sharon”) and Marie Edwards (“Marie”), Casimr
Suchar ski /Butch Casey (“Casey”) brought the | adies to his hone.
Casey had a canmera and video taping equipnment installed which
recorded events in part of the living room and kitchen area.
The victinms were captured on tape sitting around the Kkitchen
tabl e when sonmetine after 7:00 a.m on June 26, 1994 (Sunday),
two nmen entered the home. One wore a cap and sungl asses and the
other a shirt over his head. Subsequently, the man in the cap
was identified as Seth Penal ver! and the nman in the |ight col ored
shirt, wearing a shirt over his head and carrying a rod-1like

obj ect was identified as Pablo Ibar. After emerging fromthe

I'n a separate trial, Penalver was convicted and sentenced
to death. Hi s appeal is pending under case nunber SC 00-1602.

1



mast er bedroom |bar was then armed with a handgun (T15 1991).

Penal ver carried a Tec-9 gun and inmredi ately confronted
Casey taking himto the floor and holding him at gun point,
periodically hitting him about the head and back during
approxi mately twenty m nutes. Marie was pushed to the floor
near the kitchen table and Sharon tried to escape to a bedroom
but was followed by I|bar where she was tied with electrical
cords. Casey’s home was searched by Ibar; he | ooked through
Sharon’s purse (T15 1985-88) and rummmaged t hrough t he home and
entered the bedroons and garage. During this time, Casey was
searched, his boots renoved, and as he struggl ed, Penal ver hit
him repeatedly with the Tec-9 gun and I|bar struck him The
assailants were seen putting things in their pockets (T15 1988,
State’s exhibit 1). Peter Bednarz, averred Casey woul d keep 10
to 20 thousand in cash, carried a gun and owned a man’s Cartier
watch (T17 2353-54; T18 2363). The watch was not found and
Casey’s hol ster was enpty (T15 1985-88).

Toward the end of the attack, Sharon, with her linbs tied,
was brought out of the bedroom and directed to the floor near
the other victims. Shortly thereafter, |bar and then Penal ver
fired their weapons, killing the victinms. Before |eaving, |bar
renmoved the shirt fromhis head and face was captured on canera

(video tape).



The aut opsy reveal ed Sharon was killed by two close range
gun shot wounds to the back of her neck, shattering her cranium
and destroying her right eye. (T14 1823-28). Casey had a
fractured finger, broken teeth, and |acerations, bruises, and
scratches to his hands, back, face, and ear. He also had a gun
shot wound to his right back which perforated his aorta and
lung, exiting through his chest and causing death wthin
nmoments. There was also has a contact wound to his neck which
he received while alive (T14 1828-35). Marie died from a
gunshot wound to the back of her neck which exited the front of
her neck (T14 1836). Each death was a hom ci de.

By agreenment with the Mramar Police, the Broward Sheriff’'s
Office (BSO) processed the crine scene. Fi ngerprint, shoe
print, ballistic, serological, video tape, hair, and fiber
evi dence were collected and processed fromthe crime scene as
well as locations where |Ibar and Penalver resided. No
fingerprints, blood or hair evidence were matched to I bar (T33
4394-97; T35 4564-68, 4575-77; T48 6236-38; T52 6767-72). The

bal listics showed that the guns used were .38 caliber and nine

mllinmeter weapons. The video tape revealed that the nine
mllimeter was a Tec-9 handgun. The video tape also was
anal yzed and still photographs were devel oped of the suspects

and | ater of an assailant’s hands wearing gloves (T1l6 2217-18;



T38 5011). In turn, fliers were created, which included
sel ected still photographs. The fliers were distributed to area
| aw enforcenment agencies, and on July 14, 1994, a tip was
received fromthe Metro-Dade Hom cide Unit regarding |bar.
Detectives Black, Manzella (“Manzella”), and Scarlett
(“Scarlett”) responded to Metro-Dade and met |bar. Appell ant

agreed to talk to the police after his Mranda v. Arizona, 384

U S. 436 (1966) rights were explained. |Ibar reported he lived
on Caktree Lane in Hollywood and admtted he was famliar with
the Consolidated Electric Supply (T28 3818-22, 3854-55). He
al so di sclosed that on June 26, 1994, he had been at Caneo’s, a
ni ght club, until 4:00 a.m wth his girl friend, Latasha and
mal e friend, Jean Klimeczko (“Klimeczko”). Later, they went to
Casey’ s Ni ckel odeon where | bar and Latasha fought in the parking
lot, then left. Ibar went home with her and slept until Monday
norning. (T28 - 3821-25). He could not recall Latasha’s | ast
name, address, or phone nunber, nor could he give Klimeczko's
exact address. Wth the limted information provided and
getting the sense Ibar did not want to communi cate, Manzella
ended the interview by showing Ibar a video still photograph of
him (T28 3823-26, 3834-36). Pol aroid pictures of |bar were
t aken, he consented to a search of his Oaktree Lane room and

surrendered his sneakers (T28 3820, 3835-36, 3855, 3872).



Manzel |l a obtained the sneakers worn by M. Rincon and M.
Her nandez who were with Ibar in Mam (T28 3872).

VWile searching lIbar’s room on July 14, 1994, Scarlett
reported he showed the still video photograph to Marie Casas,
| bar’s mot her, Marele Vindel, Casas’ friend and mai d, and Roxana
Peguero, Vindel’'s 14 year old daughter. According to Scarlett,
each positively identified the picture as one of |bar.

Gary Foy (“Foy”), Casey’s neighbor, reported that he had
seen two young nen leaving in Casey' s Mercedes Benz. Foy
averred the nmen followed him for about two to three mles
During that time he would |ook at them through his rear and
side-viewmrrors. \Wile he did not see the driver well because
he woul d cover his face or | ook away, Foy did get a good | ook at
t he passenger. The passenger stared “hard” and gl ared at Foy.

On July 15, 1994, Foy viewed a photo |ine-up, selecting
| bar’s photograph along wth another individual’'s, but he
desired to see both in live |line-ups. However, Foy knew I bar
was the passenger he had seen |eaving Casey’'s hone in the
Mer cedes. In response to Foy’'s request, the Mramar police
obtai ned a court order conpelling Ibar to appear for a |ine-up.
He was not in custody for the Broward hom ci des at the tinme, and
al though he requested his attorney, the police did not wait for

counsel to arrive. When |Ibar was presented in the |ine-up, Foy



sel ected him i medi ately. The line-up was nenorialized in a
phot ogr aph.

Kl i mczko testified that in June and July 1994 he stayed
wi th | bar, Alex Hernandez, and Al berto Rincon on Lee Street for
a few weeks before having an argunent with | bar and noving out
(T30 4011-14, 4018, 4034). According to Klineczko, on June 24,
1994, he went with Pablo, Penalver, and others to the
Ni ckel odeon and stayed until 6:00 a.m the follow ng norning
(T30 4065-80). Klineczko identified Ibar and Penal ver as being
depicted in the photographs he was shown by the police (T30
4083-87, 4103-04; T31 4109-13 4136-39, 4144, 4189-91). Al so,
Klimeczko averred there was a Tec-9 gun in the Lee Street hone
(T31 4154, 4158-62). Describing the events at the Lee Street
house between 5:00 a. m and daybreak on June 26, 1994, Kli meczko
testified Penal ver and | bar entered the hone, |bar took the Tec-
9, left with Penal ver driving, then returned near daybreak in a
bi g, black shiny new car, stayed a few m nutes, before | eaving
once again in tw cars. Klinmeczko did not see Penal ver and | bar
until noon, maybe 1:00 p.m, but they no longer had the black
car (T31 - 4180-85).

lan MInman testified the photo resenbled I bar, but denied
ever saying that it was |Ibar or ever making an identification

before the grand jury (T34 4439-55, 4492-4500, T35 4517-20). He



was confronted with the identification he made before the grand
jury. Mnzella testified that when he showed M| man the photo
M | man responded “that’s Pablo.” (T39 5236).

Melissa Munroe (“Munroe”), Penalver’s girl friend in 1994,
testified that she knew I bar (T35 4607, 4613). Minroe averred
she had seen Penalver and Ibar at Casey’s Nickelodeon the
weekend before the nmurders (T59 7862-7864). Munroe had
identified Penalver in the enhanced photo taken fromthe video
t he police showed her as they searched her honme (T63 8473-8496).
Munroe al so testified that Penal ver was upset when he found out
he was wanted for questioning and said his |ife was over (T63
8413).

| bar’s Lee Street residence was searched where a pair of
vinyl examgloves, literature for a Tec-9 gun, a nine mllineter
round, a box of .380 anmunition, and shoes were collected (T38
5018- 19, 5022-26, 5031-32).

Kim Sans testified she saw Penal ver and anot her man, who
identified hinself as “Pablo” on the | ast weekend in June 1994.
Near 8:00 a.m on June 26, 1994 she saw Penal ver and Ibar wth
a bl ack and tan Mercedes. Sans averred she cane forward because
of her conscience, as well as the fact that her fiancé was
facing charges and she hoped she could obtain a “deal” (T43

5828-32; T44 5920-60; 5990-6007). M. Phillips reported seeing



Penal ver with a black Mercedes Benz one norning in |ate June
1994 (T43 5836-83).

The State’'s footwear expert, M. Boyde, testified he
conpared footwear inpressions with those found at Casey’s house
and determ ned one was consistent with the size 10 sneakers
seized from M. Rincon (T47 6145-98). M. Boyde was
contradi cted by defense expert, Dale Nute (T48 6382-6416).

| bar presented an alibi defense. His nother-in-law, Alvin
Qui nones, wfe, Tonya, and in-laws, Heather Quinones and
El i zabeth Claytor testified they either were told or wtnessed
| bar sleeping in Tonya's bed near 7:30 a.m on June 26, 1994.
This alibi was repeated by Ibar in his testinony.

In the penalty phase the State presented victim inpact
testimony from famly nenbers of Sharon Anderson and Marie
Edwards (T59 7310-29). The defense called Ibar’s famly and
friends to discuss his character and lack of prior crimnal
hi story. The trial court found (1) prior violent felony, (2)
felony nurder, (3) avoid arrest, (4) heinous, atrocious or
cruel, and (5) cold, calculated, and preneditated (this factor
was not given to the jury). (R6 1096-1100). In mtigation, the
trial court found: (1) no significant prior crimnal history
(nmedium weight), (2) age (mninmum weight), (3) good/loving

famly relationship (medium weight), (4) good worker (mnim



wei ght), (5) rehabilitation/no danger to others in prison (very
little weight), (6) good friend to brother and friend (m niml
wei ght, (7) good courtroom behavior (mnimal weight), (8)
Defendant is religious (mniml weight), (9) famly/friends care
for Defendant (mnimal weight), (10) good famly (m nimal
wei ght), (11) renorse (mninmm weight). The trial court
rejected the mtigators of (1) defendant’s participation was
m nor (2) good jail record, (3) lack of father grow ng up, (4)
entered victims home without intent to kill, (5) defendant did
not flee after offense coonmtted, (6) bad peer influence, (7) no
time for cool consideration before killing, (8) under influence
of alcohol at time of crinmes, (9) Defendant is not violent
person, (10) Defendant is intelligent (proven but not
mtigating), (10) residual doubt (not mtigating factor), (11)
extraneous enotional factors, (12) death penalty is not
deterrent, (13) famly' s request for life sentence, (14) cost
|l ess for |ife sentence, (15) innocent peopl e have been sentenced

to death. (R6 1104-14).



SUMVARY OF THE ARGUNMENT

Point I - The officers’ testinony regarding prior out-of-
court identifications of |Ibar by six witnesses after view ng his
phot ograph are adm ssible as statenents of identification under
section 90.801(2)(c).

Point Il - The State did not call w tnesses for the sole
pur pose of inpeachnment. Each w tness provided testinony in
furtherance of the State’s case or in rebuttal to Ibar’s alibi.
Any i npeachnment of these wi tnesses was proper. Moreover, to the
extent that the testinony involved identifications, any
contradictory testinmony or evidence was permssible as
substantive evi dence under section 90.801(2).

Point Il - Maria Casas was deceased by the tine of Ibar’s
2000 trial; however, she had testified in 1997 trial and was
subject to cross exam nation by Ibar’s counsel. As such her
prior testinmny was adm ssible under section 90.804(2). Her
prior cross-examned testinmony satisfied the requirenent of
section 90.801(2)(c) to permt Detective Scarlett to report on
Casas’ prior out-of-court identifications of Ibar after view ng
hi s phot ogr aph.

Point IV - The trial court properly allowed lan MIman’s
testi mony, under section 90.803(3)(a)2, that Al ex Hernandez was

going to North or South Carolina for the weekend. It also
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properly adm tted Ki mSans testi nony regardi ng an identification
| bar made to her at her home the nmorning of the nmurders and
properly admtted testimony from shoe print expert, Fred Boyd.

Point V - The trial court properly excluded an audi ot ape of
a conversation between Kristal Fisher and the victim Casey and
properly excluded alleged reputation testinony from Detective
Lillie.

Point VI - The trial court properly denied Ibar’s notion to
suppress his live line-up as it did not violate his Fifth or
Si xth Amendnent rights.

Point VIl - The adm ssion of evidence regarding: (1) tip
comng fromthe Hom cide Unit; (2) basis for the discontinuation
of police questioning; and (3) Penalver’s gang graffiti,

crimnal history, and contenpl ated sui ci de were not i nproper and

did not deprive Ibar of a fair trial. The inferences |bar draws
fromthe evidence are stretched at best. Even if the evidence
was i nproper, it was rendered harmnl ess given video tape of the

crimes and the identification of |Ibar as the assail ant.
Point VIII - Florida’s death penalty statute is not

inplicated by Ring v Arizona as death is the statutory maxi num

in Florida. Also, the trial court’s finding of aggravation in

this case is supported by substantial, conpetent evidence.
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ARGUMENT
PO NT |

THE TRI AL COURT PROPERLY ADM TTED TESTI MONY

FROM  OFFI CERS SCARLETT AND MANZELLA

REGARDI NG | DENTI FI CATI ONS MADE BY SEVERAL

W TNESSES | N THEI R PRESENCE ( RESTATED) .

| bar clainms the trial <court erred by admtting, as
substantive evidence, testinony from O ficers Scarlett and
Manzella regarding identifications nade by State w tnesses
Peguero, Vindel, Casas, Klimeczko, lan MImn, and Melissa
Monroe, identifying Ibar as the person in the photos? that were
admtted into evidence. | bar argues that such evidence is
i nproper opinion testinony under section 90.701, Florida
Statutes (2003) and does not fall under the hearsay exception
provided in section 90.801 (2)(c), Florida Statutes (2003).
This Court will find that these clainms are not preserved for
appellate review, lack nerit as the identifications were clearly
adm ssi bl e under section 90.801(2)(c), and even if inproperly
adm tted, any error was harnl ess.
The adm ssibility of evidence is within the sound di scretion

of the trial court, and the trial court’s ruling will not be

reversed unl ess there has been a cl ear abuse of that di scretion.

Ray v. State, 755 So.2d 604, 610 (Fla. 2000); Zack v. State, 753

2 The phot ographs were still shots fromthe vi deotape of
the crime, that was also admtted and played for the jury.
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So.2d 9, 25 (Fla. 2000); Cole v. State, 701 So.2d 845 (Fla

1997); Jent v. State, 408 So. 2d 1024, 1039 (Fla. 1981). The

State’s first argunment is that Ibar’s clainms are not properly
before this court as they have not been preserved for appellate
review.® At trial, Ibar failed to object to either Officer
Scarlett’s or Detective Manzella s testinony regarding these
identifications. It is well established that for an i ssue to be
preserved for appeal, it nust be presented to the |ower court
and “the specific legal argunment or ground to be argued on
appeal nust be part of that presentation if it is to be

consi dered preserved.” Archer v. State, 613 So.2d 446 (Fla

1993) . See, Steinhorst v. State, 412 So.2d 332, 338 (Fla.

1982). Therefore, these clains are not properly before this
court as they have not been preserved.
Turning to the nerits, it is clear that the officers’

testinmony regarding the out-of-court identifications made by

Slbar inmplicitly acknow edges he did not preserve this
i ssue by asserting the error in adnmtting these
identifications was fundanental (1B 41). He also attenpts to
argue he preserved this issue by objecting to the cautionary
instruction the judge gave the jury before prior sworn
testimony from Melissa Munroe and Klinmeczko was admtted as
substantive evidence. Those objections could not preserve
| bar’ s conpl ai nt about the officers being able to testify to
out-of-court identifications nade by six witnesses prior to
trial. Ibar admts he prevailed upon the judge to not give an
instruction that the identifications were substantive evidence
(1B 35, 36, n. 16, 38-39).
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Roxanne Peguera, Marlene Vindel, Maria Casas, Jean Klineczko,
lan M| man, and Melissa Monroe, prior to trial, after viewing a
phot ograph of I|bar were properly admtted. |In Florida, when a
wi tness identifies an individual before trial, the out-of-court
identifications, made after perceiving the person, are excluded
from the definition of hearsay by section 90.801(2)(c) and
therefore, are adm ssible as substantive evidence. See also

State v. Freber, 366 So.2d 426, 427 (Fla. 1978) (holding that

testimony concerning a prior, out-of-court identification, from
a witness who observes the identification, is adm ssible as
substantive evidence of identity, even if the identifying
witness is unable to identify the defendant at trial); Charles

W Ehrhardt, Florida Evidence, section 801.9, at 662 (2000).

Section 90.801(2)(c) applies even if the witness fails to nmake
an in-court identification, or confirmthe prior identification

was made. 1d; see Brown v. State, 413 So.2d 414, 415 (Fla. 5th

DCA 1982)(holding it “nmakes no difference whether the witness

admts or denies or fails to recall mking the prior

identification”); A.E.B. v. State, 818 So.2d 534, 535-36 (Fla.
2d DCA 2002) (sane). Rather, all that is required by the rule is
that the witness who nade the identification testify at trial
and be subject to cross-exam nation

Section 90.801(2)(c) states:

14



(2) A statement is not hearsay if the declarant
testifies at the trial or hearing and is subject to
Ccross exam nation concerning the statenment and the
statenment is;

(a) Inconsistent with the declarant’s testinony and
was gi ven under oath subject to the penalty of perjury
at a trial, hearing or other proceeding or in a
deposition.

(b) Consistent with the declarant's testinony and is
offered to rebut an express or inplied charge agai nst
t he decl arant of inproper influence, notive, or recent
fabrication; or

(c) One of identification of a person made after
perceiving the person.

Under section 90.801(2)(c), both the person nmaking the
identification and any w tnesses who were present when the
identification occurred, may testify as to the identification.

See Freber, at 427-28; Mller v. State, 780 So.2d 277, 281 (Fla.

3d DCA 2001), J. Cope (concurring) (noting statenents
identifying defendant were adm ssible as substantive evidence

under section 90.801(2)(c)); lewis v. State, 777 So.2d 452

(Fla. 4t DCA 2001)(police officer’s testinony concerning the
victims out-of-court identification of the defendant as his
assai l ant was non-hearsay under section 90.801(20(c) and thus,

adm ssible); Lopez v. State, 716 So.2d 301, 304 n.3 (Fla. 3d DCA

1998) (noting that the witness’s sworn statenent reiterating his
identification of defendant in the photo Iline-up was

i ndependently adm ssible as a non-hearsay statenent of

15



identification under section 90.801(2)(c).
Further, there is no requirenment that the identification

occur imediately after the event. See Henry v. State, 383

So.2d 320 (Fla. 5t DCA 1980)(holding father of 12 year-old
sexual battery victim was allowed to testify to his daughter
identified defendant, in his presence, two nonths after the

attack when she happened to see himon the street); Ferreira v.

State, 692 So.2d 264 (Fla. 5! DCA 1997) (holding photographic
identification of defendant by victimabout a week after crine
was sufficiently close in time to be considered reliable).

“IOne of the reasons for admtting section 90.801(2)(c)
identification statements as non-hearsay is that the ‘earlier,
out-of-court identifications are believed to be nore reliable
than those made under the suggestive conditions prevailing at
trial.”” Lewis, 777 So.2d at 454.

It is section 90.801(2)(c) that makes identifications from

a photo |ine-up adm ssible as substantive evidence. See State

v. Richards, 2003 W. 1916693 (Fla. 3d DCA April 23, 2003). The

identifications in this case are akin to photo identifications
and are therefore, adm ssi bl e. Def ense counsel even
acknow edged that the state could bring in this testinony when
he was arguing against Ibar’s nother’s prior testinony being

admtted (T Vol. 25, 3392). Ri chards also supports the
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adm ssion of the police officers’ testinony in this case. I n
Ri chards, the defendant was on trial for the first-degree nurder
of Floyd Wllians. The State sought to introduce, under section
90.801(2)(c), a statement fromthe defendant’s girlfriend that
t he def endant tel ephoned her after the shooting, and admtted to
her that he shot the victim VWhile the Third District held that
section 90.801(2)(c) <could not be wused to introduce the

def endant’ s adm ssion to commtting the crime, it agreed that

perceiving a person under paragraph 90.801(2)(c) my occur
t hrough a voice identification [and] thus, identifying a person
as a telephone caller by voice identification would qualify as
a statement of ‘identification of a person made after perceiving
the person.’”” And it also agreed that “mking a visual
identification of the defendant in a photo line-up is a
statenent of ‘identification of a person made after perceiving
t he person.’”

| bar’ s reliance upon two (2) cases fromthe Fourth District

is msplaced. In Stanford v. State, 576 So.2d 737 (Fla. 4t" DCA

1991), the i ssue was whet her out-of-court identifications by the
victim namng his assailant (whom he knew), to his daughter,
grandson and neighbor (a police officer), were adm ssible.
Reasoning that it did not believe that section 90.801(2)(c) was

intended to allow out-of-court statenments by a w tness nam ng
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t he person the witness believed conmtted the crinme, the Fourth
District held that any error in admtting the testinony was
harm ess, at worst.

We believe that the typical situation contenpl ated by
the code and the case law is one where the victimsees
the assailant shortly after the crimnal episode and
says, "that's the man." Hence, the phrase
"identification of a person made after perceiving hinf
refers to the wtness seeing a person after the
crimnal episode and identifying that person as the
of fender. We do not believe this code provision was
intended to allow other out-of-court statenents by a
witness to others nam ng the person that the w tness
believes conmtted the crinme. To extend the rule that
far woul d permt countless repetitions by a witness to
ot hers, regardless of time and place, of the
w tnesses' belief as to the guilty party, a result we
do not believe intended by the drafters of the rule.

Ild at 739-40 (citations omtted). The Fourth District noted
that case | aw supported its interpretation, relying upon Henry
v. State, 383 So.2d 320 (Fla. 5'" DCA 1980), the case holding it
was perm ssible for the father of 12 year-old sexual battery
victimto testify that his daughter identified the defendant, in
his presence, as her attacker, two nonths after the attack, when
she happened to see himon the street. The point of Stanford
seens to be not so much the timng of the identification, but,
the type of identification, one after seeing the person, rather
t han repeati ng the nanme of sonmeone the wi tness believes was her

assail ant. Sinmmons v. State, 782 So.2d 1000 (Fla. 4" DCA

2001) (victims statenent he was confident he could identify

18



assailant was not statement of identification but any error
harm ess).

Here, in contrast to Stanford and Si nmons, we have wi t nesses
who were shown a photograph and identified the person in the
phot ograph as | bar. As already noted, the situation in this
case is nost simlar to identifications made after a photo |ine-
up. This is not a case where the state was trying to introduce
Wi tnesses’ namng |bar as the assailant. Roxanne Peguera
testified that she was shown a photograph on July 14, 1994
(State’s Exhibit 139) and she does not renenber what the officer
said, but she remenbers “saying that that |ooks |ike Pablo.”
(T22 3056). The officer may have asked her “do you know this
person?” or “does this |look |ike Pabl o?”, but she doesn’t know
(T22 3059). Subsequently, a recorded statenment was taken from
her and she was shown the picture again on Septenber 1, 1994
(T22 3062-64). They asked her “do you recognize the person in
that picture?” The first tinme she answered, “um yes. He | ooks
i ke Pablo. But | really haven't seen himin a long time so |
really don’t know' (T22 3069-70). Officer Scarlett testified
t hat when he showed Roxanne the picture on July 14, 1994, he
asked “do you know who this is?” and she |ooked at it and said
it was Pablo (T25 3402).

Thus, Roxanne di d not deny maki ng the identification of |bar

19



and the only difference between her testinony and Scarlett’s is
the strength or degree of the identification. Roxanne
remenbered saying “it | ooked |li ke Pablo,” while Oficer Scarlett
testified that she positively identified it “as Pablo.” The sane
is true for her nother, Marlene Vindel’s testinony. Ms. Vindel
testified that she was shown a “very cl oudy” photograph on July
14, 1994 and asked if she knew the person. (T23 3172). She
responded that he | ooked |ike Pabl o, but she wasn't really sure
because it wasn't very clear (T23 3173). Officer Scarlett
testified that he showed Marl ene Vi ndel the photo and asked “do
you know who this is?” She responded “Pablo.” (T25 3401).
Maria Casas was |bar’s nmother and she had passed away by the
time of trial. Her testinony fromthe first trial was read into
the record and she denied making any identifications of |bar
(T24 3333-40). Scarlett testified that he showed Maria Casas
t he phot ograph on July 14, 1994 and asked “do you recogni ze this
pi cture?” (T25 3399). She responded, “yes, it’s Pablo.” (T25
3399).

lan MIman testified that the photo resenbled |bar, but
denied ever saying that it was Ibar or ever making an
identification before the grand jury (T34 4439-55, 4492-4500,
T35 4517-20). M I man was inpeached with the identification he

made before the grand jury. Also, Manzella testified that when
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he showed M| man the photo and asked “do you know who this is?”
M | man responded “that’s Pablo.” (T39 5236). Klinmeczko adm tted
he previously identified Pablo from a photo he was shown, but
recalled the photo as very clear, not the fuzzy one shown in
court. Kli meczko believed the picture he identified was a
“file” picture, not the video still the police clainmd he
identified. KIinmeczko was i npeached with his testinmony fromthe
Adversary Prelimnary Hearing wherein he identified |bar.
Further, Manzella testified he showed Klinmeczko the photo tw ce
and both tinmes Klinmeczko said “that’s Pablo.” (T39 5186-87).
The | ast identification wi tness, Melissa Munroe, testified Pablo
resenbled the man in the photo but said she could not make an
identification. She was al so i npeached with her August 25, 1994
Grand Jury testinony, wherein she testified the pictures | ooked
| i ke Penal ver and I bar (T39 5219-20).

Moreover, even if it was error to admt the police officers’
testimony regarding the out-of-court identifications, any error
was harm ess. The focus of a harm ess error analysis “is on the

effect of the error on the trier-of fact.” State v. DiGuilio,

491 So. 2d 1129, 1139 (Fla. 1986). “The question is whether
there is a reasonable possibility that the error affected the
verdict.” Id. Here, it is clear that the police officers

testimony regarding the out-of-court identifications was not the
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only or even the nost conpelling evidence that |Ibar commtted
the murders. It is nost inportant to remenber that the nurders
were captured on videotape and, therefore, unlike the vast
maj ority of crimes, the jury actually had the opportunity to
view the crime and determ ne for itself whether |bar was one of
the assailants. The jury viewed the crine scene video several

times during the trial and could conpare the person in it to

| bar who it saw daily during the six week trial. Furt her,
eyewitness Gary Foy identified Ibar, in an out-of-court photo
line-up, live line-up, and an in-court identification, as one of

the men he saw |eaving Casey’'s house on the norning of the
murders in Casey’s black Mercedes. Kim Sans and David Phillips
al so reported seeing Ibar in possession of a black Mercedes on
the nmorning of the nurder. Finally, the officers’ testinony
nerely corroborated the testinmony of Vindel, Per guer o,
Kl imeczko, M I man and Monroe. Both Vindel and Perguera adm tted
in-court that they identified the person in the photo as |bar,
but wvaried from the officers in the strength of their
identification. Further, Klinmczko, MImn and Munroe were each
i npeached with prior sworn testinony that they had previously
identified the person in the photo as |bar. Based on the
strength of the conpelling nature of the evidence identifying

| bar as one of the nmurderers, any error in admtting the police
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of ficers’ testinmony was harnl ess.

PO NT |

THE STATE DI D NOT CALL W TNESSES FOR THE
SOLE PURPOSE OF | MPEACHMENT ( RESTATED)

| bar asserts the testinmony of Roxana Peguera (“Peguera”),
Mar |l ene Vindel (“Vindel”), Casas, Klinmeczko, and M m Quinones
shoul d not have been adm tted because each was called for the
sol e purpose of inpeachment (IB 42-43). The State submts these
w t nesses were not called for the sole purpose of inpeachnment,
but each supplied evidence supporting the State’'s case or
rebutted Ibar’s alibi. Were inpeachnment was offered, such was
proper. The conviction should be affirmed.

Adm ssibility of evidence is within the trial court’s sound
di scretion, and its ruling will not be reversed unless there is

a clear abuse of discretion. Ray; Zack; Cole. (See Point |, 13)

Substanti al deference must be paid to the court’s ruling. See

Trease v. State, 768 So. 2d 1050, 1053, n. 2 (Fla. 2000).

At trial, Ibar did not object to the witnesses as being
called for the sole purpose of inpeachnent. There was no
cont enpor aneous objection to Peguera, Vindel, Mm Quinones
George MEvoy, or Detective Scarlett. Wth respect to the
adm ssion of Casas’ testinmony, |bar objected based on the
assertion that it was unclear from her prior testinmny which
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phot ograph she was being shown during the trial, thus, the
defense could not inpeach later testinony (T24 3252-67, 3289).
Li kewi se, Ibar objected to the procedure the State used to
i mpeach Klinmeczko, but not the fact that the w tness could be
i npeached (T30 - 4043-47, 4060-64, 4075, 4111-14, 4186-88). The
objections raised do not equate to the specific argunment
presented here, i.e., that the sol e purpose for the adm ssion of
testimony is to inpeach the witness. As such, the claimthat

witnesses were called for the sol e purpose of i npeachnent is not

preserved for review. Steinhorst, 412 So. 2d at 338 (holding
except for fundanmental error, an issue will not be consi dered on
appeal unless it was presented to | ower court; to be cognizabl e,
“it must be the specific contention asserted as | egal ground for
the objection, exception, or notion below'). However, should
this Court reach the nmerits, the record reveals the testinony
was adm tted properly.

Prior to 1990, the party calling the wtness was not

permtted to inpeach his witness credibility. Jackson v.

State, 451 So. 2d 458, 462-63 (Fla. 1984) (recognizing it is
i mproper for party calling witness to inpeach w tness unless
party shows witness is providing harnful testinony). However

in 1990, section 90.608(1), Florida Statute was anended and

Federal Rule 607 of the Federal Rules of Evidence was adopted to
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permt any party, including the party calling the witness, to
i rpeach that witness. Ehr hardt, Florida Evidence, § 608.2 at
458 (West 2002). Cont enpor aneously, section 90.608(2) was
repeal ed, thereby, renoving the requirenment that the w tness had
to be declared adverse before the calling party could offer
i mpeachi ng evidence. The result of these |egislative changes
provided that the party calling a witness could inmpeach the
witness’ credibility irrespective of whether the calling party

was surprised* or harnmed by the testinmony. Mrton v. State, 689

So. 2d 259 (Fla. 1997), receded fromon other grounds, Rodriguez
v. State, 753 So. 2d 29 (Fla. 2000). Any perm ssible inmpeaching
met hod may be enpl oyed.

In Morton, 689 So. 2d at 264, this Court stated:

CGenerally, however, if a party knowingly calls a
witness for the primary purpose of introducing a prior
statement which otherwise would be inadm ssible,

i npeachment should ordinarily be excluded. On the
ot her hand, a party may al ways inpeach its witness if
the witness gives affirmatively harnful testinmony. |In

a case where a wtness gives both favorable and
unfavorable testinony, the party calling the witness
should usually be permtted to inpeach the wtness
with a prior inconsistent statenent.

Prior inconsistent statenents may be used to establish, not

4

| bar cites Janmes v. State, 765 So. 2d 763 (Fla. 1st DCA
2000) for the proposition surprise is required (IB at 48).
However, it is clear, based upon Mourton v. State, 689 So. 2d 259
(Fla. 1997), and the 1990 statute change that surprise is not
required.
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that the prior statenment is true and the in-court one fal se, but
to ask the jury to place I ess weight on the in-court account.
Prior statements are not admtted as substantive evidence and
must directly contradict the in-court testinony. State v.
Hoggi ns, 718 So. 2d 761, 771 (Fla. 1998) (opining “[t]o be
i nconsi stent, a prior statenent nust either directly contradict
or materially differ fromthe expected testinony at trial.”);

Brunbley v. State, 453 So. 2d 381 (Fla. 1984) (noting prior

i nconsi stent statenents are admtted as inpeachnent not

substantive evidence). Pursuant to United States v. WIlians,

737 F.2d 594, 608 (7th Cir. 1984):

| nconsi stency "may be found in evasive answers,

silence, or changes in positions." ... In addition,
a pur ported change in menory can produce
"inconsistent"” answers. ... Particularly in a case of
mani f est reluctance to testify, ... "if a witness has
testified to [certain] facts before a grand jury and
forgets ... them at trial, his grand jury testinony

falls squarely within Rule 801(d)(1)(A)."
Wlilliams, 737 F.2d at 608 (enphasis supplied) (citations
omtted).

W t nesses, Peguera, Vindel, Klinmczko, and Casas, were not
called with the intent of inpeaching them with “otherw se
i nadm ssi bl e” evidence, but were called, in part, to testify
about identifications they made of Ibar from photographic

evi dence. Under section 90.601(2)(c), others could be called to
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of fer substantive evidence regarding identification. Likew se,
where there was conflict with prior testinony “given under oath
subject to the penalty of perjury” at a prior hearing,
proceedi ng or deposition, the wi tness could be confronted with
t hi s non-hearsay evidence under section 90.608(2)(a). To the
extent Klinmeczko was inpeached under section 90.608, the trial
court made the appropriate findings as to his reluctance to
testify or feigned lack of menory as will be discussed bel ow.

| bar m spl aces reliance upon Morton; Janmes v. State, 765 So.

2d 763 (Fla. 1st DCA 2000) (addressing inpeachment evidence

under section 90.608); Calhoun v. State, 502 So. 2d 1364 (Fla.

2d 1987); United States v. Ince, 21 F.3d 576 (4th Cir. 1994)

(di scussing i npeachnent with prior inconsistent statenent under

Rul e 607 Federal Rules of Evidence); United States v. Peternan,

841 F.2d 1474 (10th Cir. 1988); United States v. Webster, 734

F.2d 1191 (7th Cir. 1984); United States v. Mrlang, 531 F.2d

183 (4th Cir. 1975); State v. Stanley, 995 P.2d 1217 (Ore. 2000)

(finding officer’s report of victim s account not adm ssible as
substantive evidence because wi tness had not adopted report at
time when her nmenmory was fresh and report could not be used as
i npeachnment as it did not contradict wtness’ testinmny of

menory |loss); Pickett v. State, 707 A 2d 941 (M. 1998)

(anal yzi ng adm ssion of inpeachment testinmony regardi ng what
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def endant told sister and what sister conveyed to officer and
finding such i nproper where officer’s i nmpeaching testinony woul d
not have been adm ssible otherw se). These cases deal with

t hose i nstances where the witnesses are being inpeached on non-

identification issues with prior inconsistencies. That is not

t he case here. | nstead, the State was relying upon sections
90.801(2)(a) and (c) for the adm ssibility of the identification
testimony from Peguera, Vindel, Klinmeczko, and Casas and would
reincorporate its Point | analysis here. The State did not have
to resort to section 90.608 for the adm ssibility of evidence
contradicting the identification wtnesses.

Bot h Peguera and Vindel testified at trial that they were
shown a picture on July 14, 1994, while police officers were in
Casas’ hone, and that they told the officer that it “l ooks |ike”
| bar (T22 - 3040, 3049-53, 3055-60; T23 - 3165-70, 3172-73
3192-93). On August 23, 1994, a Mramar police officer, came to
Vindel s hone and took a tape recorded statenment and she signed
and dat ed t he phot ograph the officer presented, reiterating that
t he photograph shown *“looks like” Ibar. (T23 3175-80, 3184,
3198). Vindel admitted that she had responded to the officer’s
guestion regarding the July 14th identification as “Yeah, | know
| say it’s Pablo.” (T23 3182). 1In court, Vindel reconfirmed the

phot ographs she was shown |ooked |ike Ibar (T23 3198). On
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Septenber 1, 1994, the police took Peguera’ s recorded statenent
in which she expressed the photograph |ooked |ike Ibar, but
because she had not seen him since July 4, 1994, she was not
sure (T22 3064-71, 3087).

Rel yi ng upon Thonpson v. State, 619 So. 2d 261 (Fla. 1993);

Henry v. State, 649 So. 2d 1366 (Fla. 1994) and section
90. 804(2)(a) Casas was found to be unavail able and the State was
permtted to read her prior testinony into the record (T24 3250-
52, 3268). The defense had no argunent with respect to the
trial court’s ruling under section 90.804(2)(a) (T24 3268-3324).
Casas’ prior trial testinony revealed that while | bar had noved
out of her hone before July 14, 1994, he kept sone personal
items in his old room (T24 3326-27). Casas confirmed that on
July 14, 1994, Peguera and Vindel were at her home when the
police arrived (T24 3330-32). Casas denied |ooking at
phot ographs and nmaking an identification, yet later she
testified she had | ooked at pictures. She admtted |bar had
worn his hair the way the person depicted in the video wore his.
VWil e she denied having ever seen a T-shirt imprinted with

Consol i dated Electric Supply’ s® logo, but she may have done

5

A Consolidated Electric Supply T-shirt was found at the
scene and I bar wore a shirt over his head during the hom ci des.
(T13 - 1689; T14 - 1869-70; State’'s exhibit 1 video tape).
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busi ness with the conpany (T24 3333-34, 3340-49, 3354-59).

Scarlett testified Peguera, Vindel, and Casas identifiedthe
phot ographs shown them on July 14, 1994 as that of I|bar. Each
recogni zed the person in the photograph: Casas replied “Yes,
it’s Pablo”, Vindel answered “Pabl o”, and Peguera replied that
it was Ibar. Scarlett denied having suggested the identity to
the witnesses (T25 3399-3403).

Kli meczko’ s made prior identifications of Ibar from photos
presented to himduring the investigation and court proceedi ngs
(T30 4098-39, 4186-4195, 4251-60). These proceedi ngs were under
oath and Klinmeczko was subject to perjury (T3 4075).

To the extent these witnesses did not provide testinony
consistent with prior positive identification of Ibar, the State
was permtted to present, as substantive evidence, prior sworn
statenments/testinmony or Scarlett’s testinony that positive
identifications were given pursuant to sections 90.801(2)(a) and
(c). In order to admt prior identification testinony under

section 90.801(2)(c), it is only necessary the declarant testify

at trial and be subject to cross-exam nation. See, United States

v. Onens, 484 U. S. 554 (1988); State v. Freber, 366 So. 2d 426,

427 (Fla. 1978) (hol ding testi nony concerni ng prior out-of-court
identification from w tness who observes identification is

adm ssi bl e, substantive evidence of identity evenif identifying
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witness is unable to identify defendant at trial); Brown, 413
So. 2d at 415; A.E.B., 818 So. 2d at 535-36. \here the State
used Klineczko’s prior trial/deposition testinmny to show his
previous identifications of Ibar on the video tape, such was
proper substantive evidence under section 90.801(2)(a).

Turning to Klinmeczko’s non-identification testinony, after
he had testified for a short period of time and feigned menory
| oss, the prosecutor brought to the trial court’s attention the
wi t ness’ denmeanor, reluctance to testify, “selective menory”,
and unwillingness “to say anything to hurt” |bar. The court
found:

We got a witness that is definitely reluctant to
testify. MWhat the appellate court can’'t see is this

guy’s attitude. He’'s slunped down in his chair
constantly yawning, his facial expressions and the
sighs that he lets out after his answer. Those are
what | observed. This is what he had to refresh his
menory when he got out of jail, he couldn’'t renenmber
t hat . Not remenbering the last tine he went to

Casey’ s Nickel odeon. He doesn’t even renmenber making

a recorded statenent, and this last thing about the

position.
(T30 4043-44). In announcing his opinion that Klimeczko had a
“sel ective nenory”, the trial court referenced section 90.614,
Florida Statutes (T30 4046). Def ense counsel agreed that now
“[t]hey can inpeach their own witness....” (T30 4047). As

poi nted out by the prosecutor, the “nmenory | oss” was not due to

al l eged drug use, but to Klimeczko s claimthat the passage of
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time faded his menory (T30 4050). Based upon Wllianms, 737 F.2d
at 608, the trial court allowed the exam nation (T30 4051).
The State admitted sone of the exam was inmpeachnent, but
noted other was for identification. The court instructed:
This witness will be confronted with statenments
allegedly made by him prior to these proceedings.
Prior statements mde by a wtness concerning
identification of a person after perceiving the person
are admissible both to inmpeach the wtness’
credibility and as evidence of identification.
Al'l other prior statenents nade by a witness are
adm ssi ble not to prove the truth of the statenment but
only to inpeach the witness’ credibility.

Remenber you are the exclusive finder of fact as
to any evidence presented in this trial.

(T30 4052-53, 4060; T32 4218-19).

Overall, Klimeczko exam nation through direct questioning
and confrontation with prior sworn testinony and statenments on
identification and non-identification matters was perni ssible
under section 90.804(1)(c), Florida Statute. From the trial
court’s finding that Klimeczko was such a rel uctant w tness, one
unwi l ling to remenber pertinent facts (T30 4043-44, 4046, 4051),
the use of the prior sworn testinony was appropriate under

section 90.804(1)(c). Robertson v. State, 829 So. 2d 901, 906

(Fla. 2002) (recognizing “longstanding principle of appellate
law which permts the reviewing court to affirm a trial

deci sion where the right result was reached, but for other
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reasons).

To the extent Klinmeczko testified inconsistently regarding
non-identification matters, his prior testinony given under oath
in an earlier proceeding or deposition was adm tted properly as
substantive evidence under section 90.801(2)(a). The State
attenpted to refresh Klimeczko's recollection of his July 28,
1994 police statement by permtting himto hear the tape re-
pl ayed (T33 4066-67). |bar conplains this was inproper. While
the statenent was read in open court, Mirton, 689 So. 2d at 264
n. 5 (noting section 90.613 prohibits either witness or counsel
from publishing to the jury a docunment used to refresh a
wi tness’ recollection as possible inadm ssible evidence may be
contained in that material), Klimeczko subsequently adopted the
information as correct. Klimeczko reaffirmed that he, |bar, and
ot hers were at Casey’s Ni ckel odeon on June 24, 1994. (T30 4069-
70). Hence, any error in the procedure utilized was harnl ess as
the jury did not hear anything inadm ssible. Nonetheless, the
information was adm tted properly as substantive evi dence under
section 90.801(2)(a) when Klimeczko affirmed he gave sworn
testinmony in the August 31, 1994 trial proceeding while subject
to cross exam nation (T30 4075).

Klimeczko’s prior sworn testinmony related to his seeing a

gun at Ibar’s Lee Street residence, |bar and Penal ver returning
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home early on June 26, 1994 acting paranoid, retrieving the Tec-
9, leaving in Penalver’s car, and returning honme near daybreak
ina “big, black”, “new, shiny car.” Ilbar admtted to Klinmeczko
he possessed the car (T31 4166-90). Agai n, under section
90.801(2)(a), it was adni ssible, substantive evidence.

As I bar’s final challenge to Klimeczko' s testinony revol ves
around the account that |Ibar and others living in the Lee Street
home exchanged clothing (1B 46). At trial, Klimeczko stated
that he and ot hers “probably” exchanged cl othing, but he could
not “particularly remenmber them” (T32 4226-27). The July 28,
1994 police statement was read in open court, and the witness
did not deny maki ng those statenments (T32 4227-36, 4246). \hile
Kl i meczko was i npeached on this i ssue, he was not called for the
sol e purpose of inpeachnent. The record reveals Klinmeczko
covered many areas of the case, fromwhere I bar lived, with whom
he associated, |bar’s actions near the tinme of the nurders, his
possessi ons, and access to a Tec-9 gun which was consistent to
t he nurder weapon. The jury was instructed® on the proper use
of inmpeachnment evidence (T30 4060; T32 4218-19). Clearly, the

witness offered testinony in furtherance of the State’'s case,

6lt is presuned jurors follow the instructions. Sutton v.
State, 718 So.2d 215, 216 n. 1 (Fla. 1st DCA 1998)(finding |aw
presunes jurors followed instructions in absence of contrary
evidence). See, U.S. v. Oano, 507 U S 725, 740
(1993) (sane).
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t hus, this area of inpeachnment was not inmproper. Mrton, 689 So.
2d at 264 (noting it is inmproper to call witness for primry
pur pose of inpeachnment, but, where he gives both favorable and
unfavorabl e testinony, party calling witness should usually be
permtted to inpeach witness with prior inconsistencies); United

States v. Hogan, 763 F.2d 697, 702 (5th Cir.) (reasoning party

may call witness known to be hostile and inpeach his

credibility), remanded on other grounds, 771 F.2d 82 (5th Gir.

1985) .

Turning to the calling of Mm Quinones, the record reveals
that | bar presented an alibi defense consisting of a claimthat
he was with his 15 year old girl friend on the norning of the
hom ci des. To support this claimraised for the first tinme in
his second trial, Ibar testified and called Alvin and Heat her
Qui nones, Elizabeth Claytor, and Tonya Qui nones | bar.

According to Alvin, she and Mm |eft for Ireland on June
24, 1994. \hile there, Mm called home using a calling card
because it was | ess expensive than calling collect (T49 - 6451-
57). Remaining home were Alvin' s daughter’s Tonya and Heat her.
El i zabeth Claytor, their cousin, was |left to supervise.

Near 7:30 a.m on June 26, 1994, Heather and Elizabeth
entered Tonya’'s room where they saw a man sl eeping. Heat her

identified himas Ibar and Elizabeth testified that Tonya said
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the he was |Ibar. This information was comuni cated to M m
while she was in Ireland and then to Alvin upon her return to
Fl ori da.

In the State’'s rebuttal, M m explained her relationship
with Alvin, Heather, and Tonya Quinones as well as Elizabeth
Claytor (T52 6775-76) She reported that she and Alvin were in
| rel and on June 26, 1994 and had phoned home during their trip
using the nore econom cal calling card. According to her, the
hot el vendi ng machi ne where she purchased the card took pounds
or dollars and gave cards in $10.00 or $20.00 denom nations (T52
6776-78, 83).

George McEvoy (“MEvoy”), explained that in June 1994, his
conpany was the sole provider of telephone calling card vending
machi nes. At that time, the machines were in Houston station,
Dublin (T52 6787-89). Since inception, no telephone calling
card vendi ng machi nes have been placed in hotels in lreland (T52
6789-91). These machine carry calling cards in denoni nation of
two pounds and three pounds 50 which equates to 10 to 20 units
of talk time. The machi nes do not accept paper noney or foreign
currency (T52 6792-94). McEvoy testified that collect calls
could be made from pay phones and it is not economical to use a
calling card to make an international telephone call (T52 6793-

94) .
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| bar cites Stoll v. State, 762 So. 2d 870, 875 (Fla. 2000),

for the proposition the State was not permtted to call a
rebuttal witness to explain or contradict evidence the State had
presented previously. The error in Stoll was that the
prosecution introduce evidence in rebuttal to evidence it had
introduced inits case-in-chief. Id. This Court recognized that
the State could rebut evidence the defense has offered in its
case. |d.

In the instant case, |bar asserted an alibi defense and
presented wi tnesses in support (T49-50 6433-6639). The State’s
presentation of Mm and McEvoy were in an effort to underm ne
the ali bi defense by show ng t he unreasonabl eness of tel ephoni ng
home wusing a calling card, and calling into question the
veracity of the alibi. Because the testinony of Mm and McEvoy
nmeshed together to challenge the alibi, such was perm ssible.

| bar also cites to Morton. Under Morton, it is inproper to
call a witness for the sol e purpose of inpeaching her with what

woul d be ot herwi se i nadm ssi bl e evidence. Mrton, 689 So. 2d at

264. Mm was not inpeached with what would be otherw se

i nadm ssi bl e evidence. McEvoy's testinony was adm ssible.

Hence, Morton is not inplicated and no error was conmi tted.
However, should this Court find that none of the w tnesses

shoul d have testified, such was harm ess. First and forenost,
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the jury viewed the crine scene video and could conpare it to
the Appellant during the six week trial. Mor eover, Vi ndel
Perguero, and Klineczko nerely varied the strength of the
identification, not that it was not Ibar. Each maintained that
t he phot ograph | ooked li ke Ibar. The strength of the w tnesses’
identification nust be viewed in light of the fact the jury was
viewing the sane evidence and could draw its own, independent
concl usi on.

Al t hough the State attenpted to chall enge the veracity of
the alibi witnesses, the fact that Mm and Alvin may not have
t el ephoned home using a calling card does not wunderm ne
conpletely the claimed alibi. Alvin testified that Elizabeth
and Tonya reported the incident upon her return home. Further,
El i zabet h, Heat her, Tonya and | bar testified about the incident.
As such, the pith of the alibi defense renmmined and it was the
jury’s role to evaluate the facts. Al so, Melissa Muinroe
recogni zed I bar as the person depicted in the video tape and
Gary Foy identified |Ibar as the passenger in Casey’'s Mercedes
Benz just after the nmurders. Kim Sans and David Phillips also
reported seeing Ibar in possession of a black Mrcedes. The
manner these wi tnesses were questioned was harnl ess beyond a
reasonabl e doubt .

Wth respect to Mm Quinones, any inpeachnment of her was
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harm ess error. The jury had to evaluate the famly nmenbers’
claimof an alibi years after the crinmes against the w tnesses.
Along with this, Ibar adnmtted that a Tec-9 weapon was kept in
his Lee Street home and he had access to it, but clainmed it had
been sold to a friend s brother, now deceased, a few weeks after
April 1, 1994 (T50 6592-94) According to Ibar he could wear
either a 10 or 10 and a half shoe (T50 6594). |Ibar admitted to
exchanging shirts with M. Salizar, who also lived in the Lee
Street honme (T50 6600-01). \While Ibar did not know Casey, |bar
has been to the Ni ckel odeon and had seen Casey there (T50 6604).
Mor eover, when first questioned by Manzella, |bar was unable to
give the last name of his girl friend, Latasha (later |bar
cal | ed her Natasha), or her address (T28 3823-25). There was no
menti on of Tonya or the Quinones famly in 1994 when questi oned
just two weeks after the homi cides. Any error was harnl ess.
PO NT 11

THE PRI OR TRI AL TESTI MONY OF MARI A CASAS WAS

ADM TTED PROPERLY AS THE W TNESS WAS

UNAVAI LABLE (rest at ed)

| bar asserts it was inproper to permt Detective Craig

Scarlett to testify that Mria Casas nmade a positive
identification of her son under section 90.801(2)(c) where Casas

did not testify Live in the instant trial (IB 55). Wile this

issue is not preserved as Ibar did not raise the sane objection
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below, it is also without merit because Casas was decl ared
unavai |l abl e and her testinony for the 1997 trial was read to the
jury. She was cross-examned in the prior trial on her
identification of Ibar, As such, her prior testinony satisfied
the confrontation clause of the Sixth Amendnment, fulfilled the
dictates laid out in section 90.804(2), Florida Statutes and
permtted adm ssion of the officer’s testinony under section
90.801(2)(c). The conviction should be affirmed.

Adm ssibility of evidence is within the sound di scretion of
the trial court, and the ruling will not be reversed unless
t here has been a clear abuse of that discretion. Ray, 755 So.
2d at 610; Zack, 753 So. 2d at 25; Cole, 701 So. 2d at 854;

Mendoza v. State, 700 So. 2d 670 (Fla. 1997). Under the abuse

of discretion standard, unless no reasonable person would have
ruled as court. Canakaris, 382 So. 2d at 1203; Trease, 768 So.
2d at 1053, n. 2.

During the State’ s opening statenent, the prosecutor noted
that he expected the evidence to establish that Casas, now
deceased, had identified her son in a photograph shown her by
the police (T12 1584-85). This drew an objection and request
for mstrial on the grounds that the comment was a ni sstatenment
of the evidence, that there had not been prior notice to use

Casas’ prior testinony, and the State had not proffered howthe
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identification testinmony for the officer could be admtted
wi t hout the declarant testifying (T12 1585, 1287). The notion
was deni ed because the jury had been instructed that what the
attorneys argue is not evidence (T12 1587). Whether or not the
evi dence was adm ssible was to be addressed at the tine it was
to be offered (T12 1587).

Prior to Casas’ former testinony being presented by the
State, |bar objected. Defense counsel had nothing on the issue
of wunavailability (T24 3252), but challenged the use of the
former testinmony on the ground “that Maria Casas was never
presented the particular photo the [Detective] Scarlett says
that he would controvert her about.” (T12 3253). The pith of
the objection was that the testinmony surrounding the
presentation of the photograph by the police was unclear,
thereby, making it difficult to cross-exam ne Scarlett on the
matter (T12 3254-67). The State countered that it had
confronted Casas directly and then asked a broad question
regardi ng the photographs to which Casas denied making any
identification fromthe photos. The prosecutor also noted that
Scarlett had been called in the first trial to report Casas’
prior identification, and that present defense counsel had
cross-exam ned Casas on this issue inthe first trial (T12 3254-

66). After noting that “[w] hen Scarlett testifies that m ght be
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an issue”, the trial Court permtted the adm ssion of Casas’

testimony finding it proper under section 90.804 (T12 3263

3268).

Prior to Scarlett testifying, the issue was re-raised:

THE COURT: The objectionis Scarlett shouldn’t
be allowed to testify in contradiction to what was

read yesterday into the testinony.

MR. MORGAN: No. Don’t m sconstrue it.

MR. MORGAN: ... but the point

really was...

THE COURT: But you asked

is,
was never identified. We don’t know what

t hat

pi cture

about

picture it

t he word

“picture” during cross. The wi tness said she was

never shown a picture, correct?

(T25 3385-86). Even when section 90.801(2)(c) was discussed by

the court, counsel returned to his thene that

failure to identify the picture Casas was discussing

testinony was the objectionable factor (T25 3290-92).

the alleged

in her

Def ense

counsel objected to Scarlett’s testinony because he coul d cross-

examine him due to the fact that Casas

“never

i dentified

a

phot ograph.” (T25 3396). The trial court permtted Scarlett to

testify (T25 3296).

The i ssue before this Court is whether the readi ng of forner

testinony satisfies the requirement of section 90.801(2)(c) that
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the declarant testify at the trial and be subject to cross-
exam nation. Such i ssue was not presented to the trial court by

a specific, contenporaneous objection. See Archer v. State,

613 So. 2d 446, 448 (Fla. 1993) (finding to preserve argunent
for appeal, it nust be asserted as |egal ground for objection

bel ow); Steinhorst, 412 So. 2d at 338 (sanme). The matter i s not

preserved.

However, should this Court reach the nerits, it will find
t hat Casas’ forner testinony was adm ssi bl e under section 90. 804
because she was unavail abl e and her forner testinony was subj ect
to cross-exani nation. The former testinony satisfied the
requi rement of section 90.801(2)(c) that the declarant testify
at trial and be subject to cross-examnm nation.

Marl ene Vindel testified Casas passed away in 1998 (T23
3164). Pursuant to section 90.804(1)(d), Florida Statutes

Casas was unavail able for Ibar’s 2000 trial. Conner v. State,

748 So. 2d 950, 956 n. 5 (Fla. 1999) (reasoning “State
unquesti onably established the unavailability of the decl arant,

as M. Ford died prior to trial.”). Section 90.804(2) provides
in part that an wunavailable wtness’ former testinony 1is
adm ssi bl e, non-hearsay where that testinmony was given in
anot her hearing and the party against whomit is being offered

had an opportunity to cross-exan ne the witness. |n Thonpson v.
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State, 619 So. 2d 261, 265 (Fla. 1993), this Court identified
four criteria which nmust be established before fornmer testinony
may be presented. Casas’ forner testinony satisfies the
di ctates of Thonpson and section 90.804(2)(a) in that she
testified during Ibar’s initial trial and was cross-exani ned by
| bar’ s counsel,’” on the sanme identification issues here. She is

deceased and her testinony was adm ssible. Happ v. More, 784

So. 2d 1091, 1100 (Fla. 2001); Henry v. State, 649 So. 2d 1366,

1368 (Fla. 1994) Thonmpson, 619 So. 2d at 265.

Once Casas’ testinony was admtted, then Scarlett could
testify with respect to the identification Casas made from the
phot ogr aphi ¢ evi dence under section 90.801(2)(c). On direct
exam nation by the State, Casas had testified that on July 14,
1994, she did not see the flier or the pictures on that flier
and she did not identify a photograph shown her by the police
(T18 - 2455-57; T24 3333-34). On cross-exam nation, Casas
reiterated she had never seen the flier (T24 3348-49). Later,
she admtted that the police showed her a photograph (T24 3349-
54). Casas was cross-exam ned on what material she viewed i n an
attenpt to determne the identify of the person depicted.

Under section 90.801(2)(c), Scarlett was permtted to

‘See Garcia v. State, 816 So. 2d 554, 564 (Fla. 2002)
(recogni zing cross-exam notive need be only simlar).
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testify as to Casas’ prior identification of the photographic
evi dence. Onens, 484 U.S. at 554; Freber, 366 So. 2d at 427
(hol ding testimbny concerning out-of-court identification from
wi t ness who observes identification is adm ssible, substantive
evidence even if identifying witness is unable to identify
def endant at trial); Brown, 413 So. 2d at 415; A.E.B., 818 So.
2d at 535-36. While these cases involve instances where a
W tness was present to give live testinony, they should not give

this Court pause.

VWil e generally hearsay is not adm ssible, State v. Freber,
366 So. 2d 426, 427-28 (Fla. 1978); Ehrhardt, Florida Evidence,
8801.1 at 667-68 (West 2002), former testinony, given under
oath, is adm ssible as an exception and is considered nore
reliable than other exceptions. Forner testinony qualifies as
a hearsay exception based on its indicia of reliability,
forenost of which it that the wi tness was subject to cross-
exam nation and “many of the defects in the declarant’s
credibility wll be denonstrated to the trier-of-fact.”
Ehrhardt, Florida Evidence, 8 804.2 at 862 (West 2002). Ibar’s
counsel had exam ned Casas regarding the central issue in the

case, |Ibar’'s identification. See Mancusi v. Stubbs, 408 U. S

204, 213-216 (1972) (recognizing hearsay exception for adm ssion

of cross-exam ned prior testinmony rests upon solid foundation
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and conports with constitutional protections). As recognized by
the Suprene Court:

To say that a crimnal, after having once been
convicted by the testimbny of a certain wtness,
should go scot free sinply because death has cl osed
the nouth of that wtness, would be carrying his
constitutional protection to an unwarrantabl e extent.
The law, in its w sdom declares that the rights of
the public shall not be wholly sacrificed in order
that an incidental benefit may be preserved to the
accused.

Mattox v. United States, 156 U.S. 237, 243 (1895). To deprive

the public of the use of prior identification evidence, nerely
because the wi tness, now deceased, could not testify live, but
only through prior trial transcript, would be sacrificing the
rights of the public for an incidental benefit to the accused.?

Even i f Casas’ testinony should have been excl uded, such was
harm ess error based upon the video tape and Gary Foy’'s
testinmony as explained in points | and Il and reincorporated
here as well as the fact that Vindel, Perguera, Klinmeczko, Kim
Sans, and Melissa Minroe identified Ibar fromthe crime scene

still photographs. ©On this evidence, the conviction should be

8Al t hough I bar clains that his counsel, after the hung
jury in the first trial, credited Casas for this, (IB 52) such
is irrelevant, and does not nmake the announcenent correct or
necessitate that the testinony be excluded froma future
trial. Also, if her testinony, challenged in the sane manner
in both trials, was so critical to Ibar’s hung jury, one would
t hi nk he woul d have wel coned Casas’ testinony in the second
trial as well.
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af firnmed.
PO NT 1V
THE TRIAL COURT PROPERLY ALLOWED | AN
M LMAN S TESTI MONY REGARDI NG ALEX HERNANDEZ,
KIM SANS  TESTI MONY THAT | BAR | DENTIFI ED
H MSELF TO HER AND FRED BOYDE' S EXPERT
TESTI MONY CONCERNI NG SHOE PRI NTS
( RESTATED) .

A. THE WHEREABOUTS OF ALEX HERNANDEZ- | bar argues that the
trial court reversibly erred by allowing lan MIlman (“M | man”)
to testify that Alex Hernandez (“Hernandez”) told him that he
was going to North or South Carolina the weekend the nurders
occurred for his nephew s conmuni on. | bar claims that the
evi dence was not adm ssi bl e under the hearsay exception provided
in section 90.803(3)(a)2 because the statenment was not
trustworthy and there was no corroboration show ng that Alex
Hernandez actually went to North or South Carolina.

Primarily, any claim that the hearsay statenent was
untrustworthy was not properly preserved below. In this case,
def ense counsel never argued that the statenent was
untrustworthy, rather he only argued there has to be sone
evi dence that Hernandez was actually in North or South Carolina

in order to allow the statement into evidence (T34 4422-24).

See Archer, 613 So. 2d at 446; Steinhorst, 412 So. 2d at 338.

Further, this claimlacks nerit as lan Ml man’'s testinony
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does provide the indicia of corroboration needed to nake the
testinony adm ssible. The adm ssibility of evidence is within
the sound discretion of the trial court, and the trial court’s
ruling will not be reversed unless there has been a cl ear abuse

of that discretion. Ray; Zack; Cole; Jent. (See Point |, 13).

A hearsay statenment of intent or plan is only adm ssible
under the section 90.803(3)(a)2 exception when offered to
"[p]rove or explain acts of subsequent conduct of the

declarant.". Mihammd v. State, 782 So.2d 343, 359 (Fla. 2001).

The relevant portion of section 90.803 states:

(3) Then-existing nental, enotional, or physical
condi ti on.

(a) A statenment of the declarant's then-existing state
of m nd, enotion, or physical sensation, including a
statenent of intent, plan, notive, design, nental
feeling, pain, or bodily health, when such evidence is
offered to ...

2. Prove or explain acts of subsequent conduct of the
decl ar ant .

The state-of-m nd exception to the hearsay rule pernits the
adm ssion of extrajudicial statements to show the declarant's
state of mnd at the time the statenent is nade when it is an

issue in the case. See United States v. Brown, 490 F.2d 758

(D.C.Cir.1974); Kennedy v. State, 385 So.2d 1020 (Fla. 5th DCA

1980); Van Zant v. State, 372 So.2d 502 (Fla. 1st DCA 1979).

Al so, the state-of-m nd exception allows the introduction of the
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decl arant's statenent of future intent to performan act, if the
occurrence or performance of that act is at issue. Morris v.
State, 456 So.2d 471, 475 (Fla. 3d DCA 1984).

Here, Ibar has failed to show that the trial court abused
its discretion by admtting MImn's testinony that Alex
Hernandez told him that he planned to go to North or South
Carol ina the weekend that the murders occurred because there was
ot her testinony corroborating the fact that Hernandez did, in
fact, go to North or South Carolina that weekend. lan M| man
was one of Hernandez’'s roommtes (T34 4430-31). Hernandez not
only told himthat he was planning on going to North or South
Carolina for the weekend, but M| mn dropped Hernandez off at
his mother’s house so that he could leave for the trip (T34
4476). Hernandez was not at the house where they lived together
t hat weekend and canme back Sunday afternoon, stating that he
took a flight hone (T34 4476). Thus, MIlImn’s testinmony
corroborates Hernandez’ s intended action.

However, should this court find that the trial court
i nproperly adm tted the testinony, any error was harnl ess beyond
a reasonable doubt. In this case, considering the conpelling
identity evidence of the videotape of the crine, conbined with
eyewitness Gary Foy’'s identification that he saw | bar | eaving

t he house where the victins were nurdered and get into victim
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Casey’s bl ack Mercedes, there is no reasonabl e possibility that
the error affected the verdict. The State also relies upon and
re-incorporates the harm ess error analysis in Points I-I111.

B. KIM SANS | DENTI FI CATI ON OF | BAR WAS PROPER- 1| bar next
argues that the trial court erred by admtting testimony from
Kim Sans that Penalver and another man showed up at her house
the norning of the murders with a black Mercedes Benz and that
when she asked the other man “who the hell are you?” he
responded “1’m Pablo.” (T44 5941). The trial court properly
admtted the statenment under section 90.803(1), the spontaneous

statenent exception to the hearsay rule. See McGuley v. State,

638 So.2d 973, 974 (Fla. 4'" DCA 1994) (holding wife’'s response to
officer’s question “who junped through the w ndow’ identifying
def endant as person who junped t hrough the wi ndow was adni ssi bl e
under section 90.803(1), even though wife's statenent was in

response to question); MDonald v. State, 578 So.2d 371, 373

(Fla. 1st DCA 1991)(holding victim s statenment to her friend, in
a sexual battery case, imediately after the incident was
adm ssi bl e under section 90.803(1). The testinmony was also
adm ssi bl e under section 90.804(2)(c), as a statenent agai nst
i nterest.

The cases relied upon by Ibar are distinguishable. I n

Weinstein v. LPI-The Shoppes, Inc., 482 So.2d 520 (Fla. 3d DCA
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1986), the Third District held that the statenent of
identification was i nadm ssi bl e under section 90.801(2)(c). The
case did not even discuss spontaneous statenents under section

90.803(1). See also Zimmerman v. Geate Bay Hotel and Casino,

| nc., 683 So.2d 1160 (Fla. 3d DCA 1996)(statenent if

identification to process server not adm ssible under section
90.801(2)(c). Mor eover, even if it was error to admt this
testimony, it was harnl ess beyond a reasonable doubt. As
al ready noted, the jury had the conpelling identity evidence of
t he vi deotape of the crinme, conbined with eyewi tness Gary Foy’'s
identification that he saw |Ibar |eaving the house where the
victins were nmurdered and get into victim Casey’'s black
Mer cedes. There were also out-of-court identifications by
friends and famly of Ibar that it was he on the videotape
Even if Pabl o’ s response to Kim s question was inadni ssi bl e, her
testimony and Dave Phillips’ remain that |bar showed up at her
house the norning of the nmurders in a black Mercedes. Based on
the foregoing, there is no reasonabl e possibility that the error
affected the verdict. The State also relies upon and re-
i ncorporates the harm ess error analysis in Points I-111.

C. EXPERT TESTI MONY ON FOOTWEAR | MPRESSI ON WAS PROPER- | bar’ s
last claimis that the adm ssion of expert testinmony from shoe

print exam ner, Fred Boyd, was error because the “science” of
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shoe print exam nation and identification does not neet the Frye

v. United States, 293 F. 1013 (D.C. Cir. 1923) standard for

adm ssibility.?® | bar asserts that “[t]he time has conme” in
Florida “for shoe print conparison testinony to be scrutinized

under” the Ranmirez/Frye test (IB 63). In support of his

argunment, Ibar cites only to federal courts which have subjected
handwiting analysis, field sobriety tests, hair anal ysis, voice
spectrography and bite mark conpari son analysis to revi ew under

Daubert v. Merrel Dow Pharmaceuticals, Inc., 509 U S. 579

(1993), a less restrictive standard than Frye, and found in
t hose particul ar cases that the testinony presented did not neet

Daubert for one reason or another. U.S. v. Hines, 55 F. Supp. 2d

62 (D. Ma. 1999)(disall owi ng handwiting anal ysis under Daubert

to prove it was defendant who wote note); U.S. v. Horn, 185

F. Supp. 2d 530 (D. Md. 2002)(disallowing field sobriety tests to

prove bl ood al cohol level); WIllianson v. Reynolds, 904 F. Supp.

1529 (10" Cir. 1997)(disallowing hair analysis conparison

The State sought to introduce this testinony regarding
| bar’s roommate, Rincon’s, shoes because the sneakers were the
same shoe size as |Ibar and there was evidence that the
roommat es exchanged cl ot hing and shoes (T10 1370-71). Tri al
court found there was no | aw of the case problem and that the
testimony was relevant. Defense counsel requested and was
given a continuance to depose Fred Boyd and obtain its own
expert. The State noted that defense counsel already had Fred
Boyd's report fromthe prior trial (T10 1372-73, 1379-80,
1384-85, 1521-38).
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wi t hout standards for identification of human hair as not

meeting Daubert); U.S. v. Bahena, 223 F.3d 797 (8" Cir.

2000) (excl usi on of expert t esti nony regardi ng voi ce
spectrography as not neeting Daubert within court’s discretion);

Howard v. State, 701 So.2d 274 (Mss. 1997)(disallowi ng bite

mar k conpari son).

The State’'s first argument is that this issue is not
properly preserved for appellate review because |bar did not
request a Frye hearing bel ow. The trial court specifically
asked counsel if they needed a Frye hearing, to which the State
responded “[n]Jot from me,” and defense counsel responded “I

don’t think so.” (T11 1521). It cannot seriously be argued that

def ense counsel “deferred” on a Frye hearing as |bar suggests

(1B 62). See Archer, 613 So. 2d at 446; Steinhorst, 412 So.2d at

338. Even after voir dire of M. Boyd, when defense counsel
obj ected to hi mbeing qualified as an expert, he did not request
a Frye hearing (T47 6155-56). I nstead, he nerely argued that
M. Boyd was not a scientist and that “there is no basis on
whi ch we can judge any opinions that he m ght offer the jury.
This jury has no objective basis to relate to whatever he would
say he sees, whatever he resorted to in an evaluation to arrive
at his opinion.” (T47 6155-56). This was not an express claim

t hat shoe print analysis did not satisfy Frye, sufficient to put
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the trial court on notice. Hence, the issue presented by I bar
is not properly before this Court.

Mor eover, assum ng arguendo, that this Court reaches the
merits, it will find no error as the trial court properly
admtted Fred Boyd's expert testinony. The adm ssibility of
expert testinony is subject to the abuse of discretion standard.

See Cooper v. State, 336 So.2d 1133 (Fla. 1976). Here, |bar has

failed to cite a single case, state or federal, holding that
shoe print analysis either requires a Frye determ nation or that
it does not neet the Frye test. This Court recently exam ned
and rejected a sim |l ar challenge, made to handwiting anal ysis,

in Spann v. State, 2003 W 1740646 (Fla. April 3, 2003),

expressly holding that a Frye hearing is not required for
handwriting analysis. This Court explained that “[c]ourts w ||
only utilize the Frye test in cases of new and novel scientific
evidence. ‘By definition, the Frye standard only applies when an
expert attenpts to render an opinion that is based upon new or
novel scientific techniques.” " (citations omtted). Noting that
“[i]n the vast mjority of cases, no Frye inquiry wll be
requi red because no innovative scientific theories will be at
issue,” this Court concluded that forensic handwiting
identification is not a new or novel science, has been around

since the turn of the century and had al ready established itself
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as a tool commonly used in court by the tine Frye was decided in
1923. “Once established, handwiting identification experts
were unchallenged as valid and acceptable experts for the
maj ority of the twentieth century.” 1d.

This Court noted that “[i]n 1993, the United States Suprene
Court decided Daubert, which interprets a federal rule of
evi dence and is not binding on the states. Daubert requires the
trial judge to evaluate scientific expert testinmony to ensure
that the ‘reasoning or nethodol ogy underlying the testinmony is
scientifically valid" before admtting it.”” Id. citing Daubert
at 592-03, 113 S.Ct. 2786. Noting that “[f]ollowi ng Daubert,
some federal courts have reexamned the admissibility of
handwiting expert testinony, but stated that Florida still

considers the adm ssibility of new and novel scientific evidence

under the test set forth in Frye. “Because expert forensic
handwriting identification is not new or novel, Frye has no

application.”

Ot her states that have considered the issue |ikew se hold
t hat shoe print anal ysis does not have to be subjected to a Frye
test, because a Frye test is only warranted where the evidence
is a new or novel scientific technique, not a nere physica

conparison as it is in shoe print analysis. See Colwell v.

Mentzer Inv., Inc., 973 P.2d 631, 636 (Colo. App. 1998)(Frye is
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applied to novel scientific devices or processes involving the
mani pul ati on of physical evidence; if the proffered evidence
does not depend on any scientific device or process or does not
involve the manipulation of physical evidence and if an
under st andi ng of the expert’s techniques is readily accessible
to the jury and not dependent in highly technical or obscure
scientific theories, then the adm ssion of the evidence is

governed by the state rule of evidence not Frye); People v.

Fears, 962 P.2d 272 (Colo. App. 1997)(shoe print analysis not

subject to Frye); People v. Perryman, 859 P.2d 263 (Colo. App.

1993) (sane); People v. Abdul, 244 A . D.2d 237, 665 N.Y.S. 2d 406

(N. Y. App. 1997)(Erye hearing not required for shoe print
conpari son because procedure involves nere physical conparison
rather than a novel scientific technique).

Additionally, a federal court that has applied the Daubert
standard, has found that shoe print analysis neets that test.

See U.S. v. Allen, 207 F.Supp.2d 856 (N.D. Ind. 2002) and U.S.

v. Allen, 208 F.Supp.2d 984 (N.D. 1Ind. 2002) (footwear
i npression evidence net Daubert standard). Based on the
foregoing, Ibar’s claimnust be rejected. Mreover, any error
in admtting the testinmony was harm ess beyond a reasonabl e
doubt for the reasons expressed in Points I-111.

PO NT_V
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THE TRIAL COURT PROPERLY EXCLUDED AN
AUDI OTAPE OF A CONVERSATI ON BETWEEN CASEY
SUCHARSKI AND KRI STAL FI SHER AND ALLEGED
“ REPUTATI ON* TESTI MONY. ( RESTATED) .

A. THE AUDI OTAPE- | bar clains that the trial court inproperly
excluded an audiotape recording of a conversation between
Casi mr Sucharski (“Casey”) and Kristal Fisher that he attenpted
to i ntroduce through witness Peter Bednarz, a friend/ enpl oyee of
Casey’s (T18 2392-2406). This claim lacks nmerit for severa
reasons: (1) the tape recording was inadm ssible as it was not
properly authenticated; (2) the tape recording was i nadm ssi bl e
as substantive evidence during the State’'s case; (3) the tape
recordi ng was not adm ssi bl e through Peter Bednarz, who was not
a party or witness to the tel ephone conversation; and (4) the
tape recording was inadm ssible pursuant to section 934. 06,
Florida Statutes (2003). Mor eover, even if adm ssible, any
error in refusing to admt the tape recordi ng was harnl ess.

The admi ssibility of evidence is within the sound di scretion
of the trial court, and the trial court’s ruling will not be

reversed unl ess there has been a cl ear abuse of that di scretion.

Ray; Zack; Cole; Jent. (See Point 1, 13). Here, |bar was

i nproperly attenpting to introduce an audi ot ape recordi ng of a
t el ephone conversati on between Casey and Kristal Fisher through

witness Peter Bendarz, a friend/ enployee of Casey’'s, who was
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neither a party nor witness to the tel ephone conversation. |bar
failed to lay the necessary predicate for authenticating the
t ape t hrough Bednarz and failed to call the only living witness
who could have testified as to the tape's authenticity -—-
Kristal Fisher. The tape recording was also properly excluded
because | bar coul d not introduce substantive evidence during the
State’ s case-in-chief.

Further, the tape was i nadm ssi bl e pursuant to Chapter 934,
Fl ori da Statutes. Section 934.03, Florida Statutes (2003)
provides that it is a crinme to wllfully intercept oral
conmuni cations without the prior consent of all the parties to
the conversation if those oral communications are uttered by a
person exhi biting an expectation of privacy under circunstances

reasonably justifying such an expectation. See lnciarrano V.

State, 473 So.2d 1272 (Fla. 1985). Section 934.06, Florida
Statutes (2003) specifically prohibits the contents of an
intercepted comrmuni cation from being used as evidence in any
trial “if the disclosure of that information would be in
violation of [chapter 934].~”

An expectation of privacy is accorded to oral telephone

conversati ons, see Katz v. United States, 389 U. S 347

(1967) (privacy of a public tel ephone booth); Mzo v. State, 632

So.2d 623 (Fla. 4t" DCA 1994), approved, 655 So.2d 1115 (Fla.
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1995) (privacy of <cordless telephone conversations). | bar
argues for the first time on appeal, that Ms. Fisher did not
have an expectation of privacy in her tel ephone conversation (IB
67). This argunment has not been preserved for appellate review
because it was not raised bel ow Archer, 613 So. 2d at 446

St ei nhorst, 412 So. 2d at 338. Because |Ibar failed to raise

this claim below, it is not properly before this court.
Mor eover, as the person offering the evidence, it was incunbent
upon Ibar to prove that Kristal Fisher did not have an
expectation of privacy once the state objected to the tape’'s
adm ssion on the basis of section 934.06. |Ibar failed to call
Kristal Fisher, the only witness who could have testified as to

her expectation of privacy. I nciarrano, cited by lIbar, is

i napplicable here since the audi otape was not a recording of a

crime or Casey’s nurder, as it was in lnciarrano. There is no

expectation of privacy if a crinme is being commtted.

| bar also argues that the State had the burden of
establishing that the taping was i ntentional since unintentional
or accidental recordings have been held admi ssible (1B 66). See

e.q. Oero v. O ero, 736 So.2d 771 (Fla. 3d DCA

1999) (acci dental recording of conversation by 9 year-old child
adm ssible). This argunent, |ikew se, has not been preserved as

it was not raised below. See Archer; Steinhorst. Further, the
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federal cases relied upon by Ibar, for the proposition that the
party claimng a violation of the statute has the burden of
proving it, do not involve a factual scenario |like the one

presented here. In Ross, Wiliger, and Johnson-Howell, the State

sought to use tape recordings of the defendants against themin
crimnal prosecutions and the federal courts noted that the
def endants had the burden of establishing a violation of the
federal statute in order to suppress the tape recording. Here,
in contrast, the tape was not being used agai nst either party to
the conversation. Instead, the defense was attenpting to use it
to show notive on the part of a third party, Kristal Fisher, who
was easily accessible to the defense and coul d have established
the necessary predicate for admtting the tape. As the
proponent of the evidence, the burden of establishing the
inapplicability of section 934.06 in this case should lie with

| bar. See Darling v. State, 808 So.2d 145 (Fla. 2002) (noting

that the proponent of the evidence has burden of neeting Frye
test).

| bar’s next claimis that section 934.06 is inapplicable if
the parties consent to the tape recording and Ms. Fisher’s
consent can be gl eaned fromthe fact that she lived in the house
for a year and presumably knew how t he answeri ng machi ne wor ked.

Agai n, this argunment was not raised below and therefore, is not

60



preserved for appellate review. This was not a situation where

a nessage was left on an answering machine, as in Comopnwealth

v. Proetto, 771 A 2d 823 (Pa. Super. 2001).

Ibar’s final claimis that the court abused its discretion
by refusing to allow himto use the tape recording to inpeach
O ficer Scarlett, whom he claims disclaimed or mnimzed any
know edge of ani npbsity between Casey and Kristal Fisher. Again,
this argunment is unpreserved as it was not raised below. The
portion of the record cited by |Ibar does not reflect a request
by defense counsel to play the tape recording or to use the tape
as i mpeachnent; instead, it shows that defense counsel wanted to
ask Scarlett whether he had played a tape for Kristal Fisher and
t he judge sustained the State’s objection to the question on the
ground that it had been asked and answered previously (T Vol.
20, 2706-09).

Moreover, even if the issue was preserved, the tape
recordi ng was i nadm ssi bl e because it was not authenticated and

coul d not be authenticated through O ficer Scarlett. Further

Morales v. State, 513 So.2d 695 (Fla. 3d DCA 1987), relied upon
by Ibar, does not support his contention. The portion of
Morales relied wupon by Ibar is Judge Pearson’s specially
concurring opinion, wherein he states that a tape recording of

two (2) co-defendants that was inadm ssible pursuant to section
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934. 06, shoul d neverthel ess, have been adni ssible to i npeach t he

testifying co-defendant when he deni ed maki ng the statenents on

the tape. That is not the case here. |bar was not offering the
tape to inpeach either declarant. As such, Morales is
i nappl i cabl e. Finally, even if it was error to not admt
the tape, any such error was harm ess. There was plenty of

testimony establishing the aninosity between Casey and Kri st al
Fisher so tape recording would have been cunul ative on that
poi nt . The State further relies upon the harnless error
anal ysis set forth in Points I-1V.

B. THE REPUTATI ON TESTI MONY- Next, | bar argues that the tri al
court reversibly erred by refusing to allow him to present
i npeachi ng testinony fromDetective Robert Lillie, who was goi ng
to testify regardi ng Kim Sans’ poor reputation in the comunity
for truthful ness (T48 631-68). This Court will find that the
trial court’s decision was a proper exercise of its discretion
since the proffer of Detective Lillie shows that he had no
know edge of Kim Sans’ reputation in her community for
trut hful ness, but instead, was basing his opinion on a specific
i nstance of conduct and fam |y nmenbers’ opinions that Sans was
| yi ng about that incident.

As previously noted, the adm ssibility of evidenceis within

t he sound discretion of the court, and the ruling will not be
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reversed unl ess there has been a cl ear abuse of that di screti on.

Ray; Zack; Cole; Jent. (See Point I, 13). Section 90. 6009,

Florida Statutes (2003), allows a party to use character
evidence to attack the credibility of a witness if the evidence
relates to the witness's reputation for truthful ness. "However,
a foundation nust first be laid to establish that the person
testifying as to the wtness's reputation is aware of the
witness's reputation for truthfulness in the community."

Morrison v. State, 818 So.2d 432, 449 (Fla. 2002), citing Lott

v. State, 695 So.2d 1239, 1242 (Fla.1997); Charles W Ehrhardt,
Florida Evidence 8§ 405.1 1995 ed.). "Essentially, it nmust be
established that the comunity from which the reputation
testinmony is drawn is sufficiently broad to provide the wtness
with adequate knowedge to give a reliable assessnent.”

Morrison, 818 So.2d at 449, citing Larzelere v. State, 676 So. 2d

394, 400 (Fla. 1996). "Reputation evidence nust be sufficiently

br oad- based and should not be predicated on 'nmere personal

opi nion, fleeting encounters, or runor.' " Mrrison, at 449,

citing Lott, 695 So.2d at 1242 (quoting Rogers v. State, 511
So. 2d 526, 530 (Fla.1987)). “Further, reputation evidence ‘ nmust
be based on di scussi ons anong a broad group of people so that it
accurately reflects the person’s character, rather than the

bi ased opinions or coments of...a narrow segment of the
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conmmunity.’” Morrison, at 400 (citation onmtted).

Here, the proffer of Detective Lillie (“Lillie”) reveal ed
that Kim Sans gave him a statenment in this case, in June or
July, 1997 (T48 6311-12). Lillie, solely from his job as a
police officer, knew Kim Sans prior to her giving a statenent.
He had responded to various calls/conmplaints at her famly’s
house in Margate, Florida (T48 6311-12, 6360). These calls were
donmestics or problenms with neighbors, nostly involving her
brothers (T48 6314-15). Lillie admtted that he had not heard
anything about Kim Sans’ reputation for truthfulness in her
conmmuni ty before her 1997 statenment (T48 6315). Thereafter, Kim
Sans made accusations against Lillie, which he knew to be
untrut hful (T48 6316). The person who told him about the
accusations was a secretary in the State Attorney’'s Ofice,
soneone who i s not part of Kim Sans’ “community.” (T48 6316-17).
He then spoke to Kim Sans’ nother, brother(s) and friend,
Jasmi ne McMurtry, about the accusations and they told him she
was |ying about himthe incident (T48 6318, 6328, 6363-67).
Lillie admtted he hadn’t spoken to anyone el se in the community
about Sans’ reputation for truthful ness (T48 6317) and further
adm tted he does not have know edge about what Sans’ reputation
for truthfulness is in the comunity from people who reside

there (T48 6331-32). Everyone he has spoken to about Sans has
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been about the incident regarding all egati ons she nade agai nst
him (T48 6339-40). He's never had any social contact with Kim
Sans, her fam |y nembers, or any of her neighbors (T48 6360-61).
Lillie admtted his testinony about Sans’ reputation for
t rut hf ul ness was based on the one instance of her allegations
and he does not have broad-based know edge of her reputation in
the community for truth and veracity. H's only concern was with
t he accusations she nmade against him (T48 6362, 6367).

Based on Lillie's proffer, it is clear that the trial court
properly excluded his testinony as he admtted that his
know edge about Kim Sans reputation for truthful ness was not
br oad- based on the comunity’s opinion, but rather, was based on
a single situation wherein she had made accusati ons agai nst hi m
whi ch he knew to be untrue. Lillie spoke to Kim Sans’ nother
brother(s), and friend about the accusations and testified that
they opined that she was |ying about the incident. Thi s
testimony only established Lille s opinion that Sans was a |iar
and was not reflective about the community’s opinion.
Consequently, it could not be used as inpeachnment testinony.

See Morrison, 818 So.2d 450-51 (holding that trial court

properly excluded witness’ s testinony where required predicate
had not been established because the witness’'s testinony was

based on personal experiences with Sandra Brown rather than on
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br oad- based knowl edge of the community’'s opinion of her
reputation for truthfulness); Larzelere, 676 So.2d at 399
(hol ding sufficient predicate for reputation testinony had not
been established by two w tnesses who only knew individual
t hrough narrow segnent of the community--his association with
gay bars— and testinony would be based “largely on persona

opi nion and runor”); Wsinski v. State, 508 So.2d 504 (Fla. 4th

DCA 1987) (trial court did not abuse its discretion in refusing
to admit reputation testinony given the small nunmber of people,
the limted cross-section, and the relatively short period of
time on which the reputation testinmny was based); Ganble v.
State, 492 So.2d 1132 (Fla. 5th DCA 1986) (trial judge has w de
di scretion in admtting or excluding reputation testinony; one
| earns of another's general reputation in a community over a
period of time and through m scellaneous contact with nany

peopl e); Par ker V. St at e, 458 So.2d 750, 754 (Fl a.

1984) (crimnal justice systemis not the “community” referred

to); State v. Johnson, 540 So.2d 842 (Fla. 4'h DCA 1988)(error

for trial court to fail to strike fromw tness |list assistant
state attorney who was going to testify to reputation based on
know edge gai ned as prosecutor).

Nel son v. State, 739 So.2d 1177 (Fla. 4t" DCA 1999), relied

upon by Il bar, is distinguishable because the only issue in that
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case was whether the defendant was acting in self-defense when
he shot the victim \Wile acknow edgi ng that Larzel ere requires
reputation testinmony to be sufficiently broad so as to be
reliable, the Fourth District also noted it is well-established
that “if there is the slightest evidence of an overt act by the
victi mwhi ch may be reasonably regarded as pl aci ng t he def endant
in immnent danger, all doubts as to the adm ssion of
sel f-defense evidence nust be resolved in favor of the accused.”

Nel son, 739 So.2d at 1178, citing Smith v. State, 606 So.2d 641,

643 (Fla. 1st DCA 1992). There, the court concluded that the
trial court should have allowed testinony froma w tness, who
had heard fromfour or five people in the neighborhood that the
victimhad been a drug deal er who used violence as a nethod of
enf or cenment . Moreover, even if the trial court erred by
excl udi ng the testi nony, any such error was harml ess consi dering

the significant inpeachnment of Kim Sans. See Lazerlere, 676

So, 2d at 400 (hol di ng exclusion of reputation testinony harm ess

where other neans of inpeachnment regarding truthful ness are

avai l abl e). The State relies upon and re-incorporates its
harm ess error argunents under Points I|-1V.
PO NT VI

THE TRIAL COURT PROPERLY DENIED |BAR S
MOTI ON TO SUPPRESS THE LIVE LINE-UP AND A
STATEMENT OF | DENTI FI CATI ON MADE AT LI NE- UP
( RESTATED) .
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| bar clainms that the trial court inproperly denied his
notion to suppress® his live line-up and a statenent of
identification nmade by witness Gary Foy at that live |ine-up.
| bar clains that the live |ine-up was conducted in violation of
his right to counsel and due process rights under the Fifth,
Si xth, and Fourteenth Amendnent to the U S. Constitution and
Article 1, sections 9 and 16 of the Florida Constitution. This
Court will find that the trial court properly denied Ibar’s
motion as Ilbar was not “in custody” on the Mramar triple
hom cide at the tine of the line-up and consequently, his right
to counsel had not yet attached, nor does the Fifth Amendnent
apply to live |ine-ups.

The standard of review applicable to a trial court’s ruling
on a notion to suppress is that “a presunption of correctness”
applies to a trial court’s determ nation of historical facts,

but a de novo standard of review applies to |egal issues and

10 I'bar titled his pleading a “Mdtion in Limne” but it
was clearly to suppress the live |line-up and statenment of
identification made therein.

11 | bar does not present a separate argunment as to why the
statenent of identification nade at the line-up should be
suppressed. The State notes that statenments of identification
are adm ssible as substantive evidence because excluded from
the definition of hearsay and adm ssible as substantive
evi dence pursuant to section 90.801(2)(c), Florida Statutes
(2003)
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m xed questions of law and fact that ultimately determ ne

constitutional issues. See Smthers v. State, 27 Fla.L.Wekly

S477 (Fla. May 16, 2002), citing Connor v. State, 803 So.2d 598,

608 (Fla. 2001).

The trial court properly found that the Ilive |line-up
conducted in this case, without |bar’s counsel, did not violate
his Sixth Amendnent right to counsel because |bar was not “in
custody” on the Mramar triple homcide at the time of the |line-
up. The line-up was conducted on July 21, 1994, less than four
(4) weeks after the nurders, at the Dade County jail where |bar
was being held after arrest on an unrelated Mam charge (SR
163) . The Mramar police had conpiled a flier, wth the
suspects’ pictures fromthe videotape, and had circulated it to
area police departments (SR 154). A detective from M am - Dade
recogni zed I bar’s picture on the flier and contacted the M ranmar
police, advising that he had a person in custody who | ooked
simlar to the flier (SR 154-55). Detective Mnzella, of the
M ramar Police Departnment, visited Ibar at the jail on July 14,
1994 and after advising himof his Mranda rights, obtained a
signed waiver of Mranda rights from Ibar (R Vol. 28, 3818).
| bar spoke with Manzella for 30-40 mnutes and Manzella

thereafter took a Polaroid photograph of Ibar to use in a

phot ographic line-up for eyew tness Gary Foy, who saw two young
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men | eaving in victim Casey’s car on the nmorning of the nurders
(SR 155-56, 170).

Once witness Gary Foy identified | bar as one of the nen he
saw |eaving, the Mramr police obtained a search warrant,
conpelling Ilbar to participate in a live line-up. It is
important to note that I|bar had not been charged with these
murders at this point. Detective Manzella told |bar that he was
a suspect in atriple homcide and that he had a warrant for him
to participate in a |ine-up. | bar stated that he wanted his
attorney, who was representing himon the Mam crime, to be
present at the line-up (SR 184). Although Detective Manzell a
spoke to I bar’s counsel by phone, the live |ine-up was conducted
wi t hout his presence. | bar clainms that because he was in-
custody on the Mam crinme, had invoked his right to counsel on
that crime, and requested his counsel’s presence at the
conpelled live line-up, his constitutional rights were viol ated
by his counsel’s absence fromthe live |ine-up.

The Sixth Amendnment right to counsel is offense-specific.
The attachnent and i nvocation of the right on one charge i nposes
no restrictions on police inquiry concerning other charges

agai nst a defendant. MNeil v. Wsconsin, 501 U.S. 171 (1991);

Traylor v. State, 596 So.2d 957, 968 (Fla. 1992); Ownen v. State,

596 So.2d 985 (Fla. 1992); San Martin v. State, 705 So. 2d 1337,
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1345 (Fla. 1997). In Traylor, 596 So. 2d at 968, this Court
held that Florida's counter-part to the Sixth Anmendnent, the
Article |, Section 16 right to counsel, is also charge specific
and “invocation of the right on one offense inmposes no
restrictions on police inquiry into other charges for which the
ri ght has not been invoked.” This Court further noted that the
section 16 right to counsel attaches as provided in rule 3.111,
Florida Rules of Crimnal Procedure, “at the earliest of the
foll owi ng points: when [the defendant] is formally charged with
a crime via the filing of an indictnment or information, or as
soon as feasible after custodial restraint, or at first

appearance.”? Traylor, at 970. See also Chavez v. State, 832

So.2d 730, 758 (Fla. 2002) (sane). But see U.S. v. Wade, 388

U S 218 (1967) (the federal Sixth Amendnment right to counse
attaches at indictnent).
Because there is no dispute that |bar sought to invoke his

right to counsel on the Mramar triple hom cide, the crucial

2 Any attenpt by lbar to argue that the right to counse
attaches at any earlier stage than that listed in rule 3.111
(IB 74), is clearly m splaced. While this court noted in
Traylor that the right to counsel applies at each cruci al
stage, at 968, it clearly went on to hold that those stages
are defined in rule 3.111, id. at 970,972. State v. Burns,
661 So.2d 842 (Fla. 5'" DCA 1995) is |likew se inapplicable as
t he defendant had been arrested in that case and therefore,
the Fifth District’s analysis involved determ ni ng whet her an
attorney had been appointed “as soon as feasible” after
custodial restraint.
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issue in this case is whether Ibar’s right to counsel on those

crimes had attached at the time he tried to invoke it. See
Kirby v. 1llinois, 406 U S. 682, 689-90 (1972) (no right to
counsel for a pre-indictnent line-up in the federal systen).

Logic dictates that |bar could not invoke a right that had not

yet attached. See _also U S. v. Briley, 2002 W 31027966

(unreported decision) (N.D. Ill. 2002)(holding that counsel was
not ineffective for failing to nove to suppress a live |ine-up
conducted wi thout counsel after a defendant had been arrested
and counsel had instructed the police that the defendant would
not be making any statenents because the right to counsel had
not attached at the tinme of the |ine-up.

Applying the Traylor test, it is clear that Ibar’s right to
counsel had not attached by the time of the live |ine-up and
therefore, his attenpt to invoke his right was a nullity. |bar
had not been indicted or charged with the triple hom cide by the
time of the line-up, nor had he been to a first appearance.?®
Further, contrary to his assertions (1B 74), he was not “under
custodial restraint” for those nurders at the tine of the |ine-
up. The record shows that |bar was not being held, detained or

restrained in any manner for the triple nurders. The fact that

B The record shows | bar was not indicted until August 25,
1994 and not arrested until August 29, 1994 (R 2-7, 11).
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he had been arrested and was being held on the Mam charges
does not nean that he was “in custody” on the Mramar nurders.

See Gethers v. State, 838 So.2d 504, 507 (Fla. 2003)(“when a

defendant is serving tinme in jail on one charge and a separate
jurisdiction issues a detainer for another charge, there is no
formal, definitive mandate to hold the defendant in relation to
the detainer . . . [o]nly if the prisoner is subject to rel ease
but is being held because a detainer has been | odged can it be

said that the prisoner is in custody pursuant to the detainer”).

The fact that Ibar was not “in custody” on the M ramar
murders imediately distinguishes this case from State V.

Stanl ey, 754 So.2d 869 (Fla. 1st DCA 2000), and Sobczak v. State,

462 So.2d 1172 (Fla. 4" DCA 1985), relied upon by Ibar. M.
Stanl ey was clearly “in custody” as she had “turned herself in”
and was being held when the police decided to question her,
wi t hout her attorney present, in contravention of an express
directive from her attorney that she not be questioned.
Simlarly, M. Sobczak had al ready been arrested and gone to his
first appearance before the judge issued the order conpelling
himto appear in a live line-up. Conversely, here, as already
noted, I|bar was not “in custody” on the Mramar nurders, had not

been charged or arrested and therefore, could not invoke his
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right to counsel

Further, to the extent that Ibar is claimng a violation of
his Fifth Amendnent right to counsel, the State notes that
argument is also wthout nerit. VWhen Detective Manzella
initially nmet with Ibar, he advised himof his Mranda rights
and | bar waived them signing the requisite form (R Vol. 28,
3818). Further, no Fifth Amendment right is inplicated by the

conpul sory live line-up. In US. v. Wade, 388 U. S. 218 (1967),

t he Supreme Court held “conpelling the accused nerely to exhibit
his person for observation by a prosecution witness prior to
trial involves no conpulsion of the accused to give evidence
havi ng testinonial significance. It is compulsion of the
accused to exhibit his physical characteristics, not conpul sion
to disclose any know edge he m ght have.” Thus, no Fifth
Amendnent privil ege against self-incrimnation is inplicated by
requiring Ibar to participate in a live |ine-up.

Mor eover, lbar’s contention that his “due process” rights,

in general, were violated, is without nmerit. State v. Smth

547 So.2d 131 (Fla. 1989), relied upon by lbar, is immediately
di stingui shable from this case. In Smth, the defendant was
arrested and at his first appearance, he indicated that he would
retain his own attorney. After the hearing, the defendant was

asked to stand in a lineup but refused. Several days |ater
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wi thout notice to Smith, the state obtained an ex parte court
order conpelling the defendant’s appearance at a |lineup |ater
that day. Smith was not represented by counsel at the hearing
or at the lineup. Prior to the |lineup the defendant stated that
he did not know who his attorney was. Stating that it could not
“countenance an ex parte court hearing requesting a |ineup
against a crimnal defendant already in custody,” this Court
held the |ineup should have been suppressed on due process
grounds. 1d. at 134.

Smith is inapplicable here as the facts in this case do not
reflect an attenpt by the State to circunvent Ibar’s rights.
Unli ke the defendant in Smth, Ibar was not “in custody” on the
M ramar nmurders and his right to counsel had not attached at the
time of the live lineup. Further, Ibar’s attendance was secured
t hrough proper neans, by a search warrant at which a defendant

is never present. See also Haliburton v. State, 514 So.2d 1088

(Fla. 1987) (holding that police officers failure to inform
def endant that attorney was in the station house and had asked
to speak to him violated the due process provision of the
Florida Constitution, so as to vitiate defendant’s otherw se
valid waiver of the right to an attorney).

Peoples v. State, 612 So.2d 555 (Fla. 1992), cited by Ibar

is also inapplicable. In Peoples, the defendant refused to
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answer questions after being read his rights.

At booking, he was told of his right to counsel and,

when asked if he would like to call a |lawer of his

choi ce, responded affirmatively and called attorney

Bruce Raticoff. The follow ng day, he attended first

appearance, was declared partially indigent, and was

appoi nted the services of a public defender. On March

4, the ~court relieved the public defender of

representation and recogni zed Raticoff as attorney of

record. Peopl es subsequently was rel eased on bail, and

Rati coff was replaced by appointed counsel.
Peopl es, 612 So.2d 555, 556. Follow ng defendant's rel ease and
after the defendant clearly retained counsel, the police tape
recorded several phone conversati ons between the defendant and
his co-defendant. Utimately, this Court ruled that, by taping
t he conversations, | aw enforcenent officials acted i nproperly by
knowi ngly circumvented the defendant's right to counsel. |d,
612 So.2d at 557. This ruling sinmply does not apply to the
instant case wherein no statenents from Ibar were wongfully
obt ai ned or used against |Dbar.

Moreover, any error in admtting Ibar’s live line-up was
harm ess. Gary Foy identified Ibar in a photo line-up and in-
court. There is no reasonable probability that any error

affected the verdict. The State also relies upon and re-

incorporates its harm ess error analysis set out in Points |-V.
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PO NT VI I

THE TRI AL COURT PROPERLY DENI ED REQUESTS FOR

M STRI AL RESPECTI NG REFERENCE TO METRO- DADE

TIP, BASIS POLI CE STOPPED QUESTI ONI NG | BAR,

AND REFERENCE TO PENALVER S GANG GRAFFI TI,

DOC CARD, AND CONTEMPLATED SuUl Cl DE

(restated)

| bar asserts he was deni ed due process based upon the tri al

court’s denials of mstrials follow ng the adm ssion of evi dence
regardi ng: (1) uncharged crimnal conduct (hom cide unit tip and
Klimeczko’s theft of drugs); (2) Manzella's expl anation why he
di sconti nued questioning lIbar; (3) Penalver’'s gang graffiti
crimnal history, and contenplated suicide. Sone of these
i ssues were preserved and others were not, however, there was no
constitutional infirmty generated fromthe evidentiary rulings.

Atrial court’s ruling on a notion for mstrial is subject

to an abuse of discretion. Anderson v. State, 841 So. 2d 390,

403 (Fla. 2002) (recognizing ruling on mstrial rests wth

court’s sound discretion); Smithers v. State, 826 So. 2d 916,

930 (Fla. 2002); Gore v. State, 784 So. 2d 418, 427 (Fla. 2001);

Goodwin v. State, 751 So. 2d 537, 546 (Fla. 1999); Thonms V.

State, 748 So. 2d 970, 980 (Fla. 1999); Hamlton v. State, 703

So. 2d 1038, 1041 (Fla. 1997); Cole, 701 So. 2d at 853.
The first sub-issue is unpreserved. Manzella identifiedthe
tip’s origin wthout objection (T27 3738-39). Later, when the

prosecutor asked for a sidebar to discuss confusion over the
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timng of the Metro-Dade and M ramar M randa waivers, defense
counsel alleged a discovery violation (T27 3744-48, 3750-74,
3785-98). No violation was found (T27 3749-50, 3767-74). Mor e
than 30 m nutes into the discussion, counsel adm tted he had not
objected to the “hom cide unit” reference, but then started to
conpl ain about it (T27 3774-78, 3798). Based upon the finding

that defense counsel did not object to the reference to the

hom cide unit, and that nothing was nentioned about Ibar’s
incarceration in Dade, the mstrial was denied (T27 3798-3803).
Because no objection was |odged at the tine, nor during that
particular line of questioning, the matter is unpreserved.

Norton v. State, 709 So.2d 87, 94 (Fla. 1997); Jackson v. State,

451 So.2d 458, 461 (Fla. 1984).

Even if this Court find the objection tinmely, the denial of
a mstrial was proper. “A nmotion for mstrial should be granted
only when it is necessary to ensure that the defendant receives
a fair trial." Cole, 701 So.2d at 853. In Cole, this Court
affirmed the denial of a mstrial as the witness’ coment that
she knew sone history about the defendant "was not so
prejudicial as to require reversal" and that the reference was

"isolated and inadvertent and was not focused upon." |d. I n

Evans v. State, 800 So.2d 182, 189 (Fla. 2001), this Court

reviewed a request for mstrial where a witness referred to the
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def endant’ s Orl ando Police Departnment records. Recogni zing that
the reference was not as obscure as the reference made in Col e,
this Court agreed the isolated coment did not require a
mstrial as it was made while trying to explain howfingerprints
were conpared. Evans, 800 So. 2d at 1809.

The conmment conplained of in the instant case was nerely
that a tip came froma homicide unit. A review of the record
reveals that there was no nmention that Ibar was in police
custody. Also, the jury had been infornmed that fliers asking
for assistance in solving the Broward triple homcide were
distributed to area police departnment, thus, if atip arose from
there it would not be prejudicial, in and of itself. Thi s
reference was not discussed with or highlighted to the jury.
Surely, the isolated comment did not deprive Ibar of a fair
trial. The judge exercised his discretion properly and the
conviction should be affirned.

| bar next chall enges Manzella's reference to notes he took
of Klinmeczko's interview (1B 79). Counsel was questioning
Manzel | a about Klimeczko s clainmed basis for |eaving the Lee
Street house and account that |bar and Penal ver were seen on the
weekend of June 26, 1994 with a Tec-9 weapon and a big bl ack car
(T41 5571-80). Several tinmes Manzella was directed by defense

counsel to the incident report filed by Klinmeczko (T41 5572-73,
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5579-80), finally responding “Yeah. Based on the notes that
were taken the night on the porch, it stated he took noney and
drugs. Ah, two, three days l|later, his home got shot up.” (T41
5580) .

The m strial request was denied upon finding there was no
reference that the “noney and drugs” were taken from | bar and
that the jury would take the witness for whatever he was worth
(T41 5582-83, 5589-90, 5595-96). The denial of the notion was
correct as there was no reference to Ibar being the one who
possessed the drugs Klinmeczko was accused of taking. There was
no reference to any crinmnal activity connected to Ibar. The
passing reference was not so glaring as to render the trial
unfair especially in light of the fact the State did not refer
to this in closing. Anderson, 841 So.2d at 402-03; Evans, 800
So.2d at 189; Cole, 701 So.2d at 853.

In the instant case, there was no direct reference made to
| bar’s custody or his possession of drugs. The jury was not
informed Ibar was in police custody, only that an area |aw
enf orcenent departnment offered a “tip”. Likew se, when Manzell a
testified regarding Klimeczko s basis for recalling when he | ast
saw | bar and Penalver with a Tec-9 gun, the reference to an
al l egation Klinmeczko took nmoney and drugs did not directly or

indirectly relate those drugs to Ibar. Hence, Ibar’s reliance
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on the following cases is msplaced; each is distinguishable.

Czubak v. State, 570 So. 2d 925, 927-28 (Fla. 1990) (finding
i nproper description of defendant as “escaped convict”); Holl and
v. State, 636 So. 2d 1289, 1293 (Fla. 1994) (concluding

testi mony regardi ng defendant’s prior drug conviction in nurder

prosecution error); Drayton v. State, 763 So. 2d 522, 523 (Fl a.

3d DCA 1999)(reversing conviction based on reference nade to

unrel ated robberies); Adans v. State, 743 So. 2d 1216, 1217-18
(Fla. 4th DCA 1999) (presum ng testinony defendant pled guilty
to drug charge was inproper in robbery case where drugs found

were not |linked to charged crine); Chanbers v. State, 742 So. 2d

839, 840 (Fla. 3d DCA 1999) (determ ning testinony “robbery

cl earing house” used to find defendant i nproper); Ford v. State,

702 So. 2d 279, 280-81 (Fla. 4th DCA 1997)(finding reference to

matters outside record and inferring in closing defendant

commtted simlar crinmes inproper); Wllians v. State, 692 So.
2d 1014, 1015 (Fla. 4th DCA 1997) (reasoning it was error to
argue defendant was released fromjail and had gotten in trouble

in Mam); Halsell v. State, 672 So. 2d 869, 870 (Fla. 3d DCA

1996) (finding error where prosecutor referenced prior

conviction); Freeman v. State, 630 So. 2d 1225 (Fla. 4th DCA

1994) (finding testinony defendant gave wi tness gold bracel et he

recei ved as drug paynent inproper). 1In each of the above cases,
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there was a direct reference to an uncharged crime. That is not
the case here. The denial of a mstrial was proper.

| bar’s reliance upon Ruiz v. State, 743 So. 2d 1 (Fla

1999); Martinez v. State, 761 So. 2d 1074 (Fla. 2000) and Brooks

v. State, 787 So. 2d 765, 779 (Fla. 2001) in support of his
characterization that the prosecutor’s reference to the first
| ead as one of “sonme substance” inferred that “other evidence
exists which the jury may not hear.” (1B at 81). Initially, it

is unpreserved, Steinhorst, 412 So. 2d at 338, but also, the

inference that Ibar asks this Court to draw is unreasonabl e.
VWhen t he questi on posed by the prosecutor is read in conjunction
with the case as a whole, it is clear there was no error

The prosecutor inquired what investigation Manzella had
conducted before July 14, 1994. Manzella reported attenpting to
recover security tapes from Casey’s Ni ckel odeon and develop a
still photo fromthe crine tape. The prosecutor asked: “After
you made those efforts when was, would you say, the first |ead
that you followed up on that you -- that was of some substance
that led you to a particular suspect?” (T27 3736-38). By no
stretch of reasoning could it be inferred that the jury was
bei ng deprived of evidence. The State was nmerely asked how | bar
became a suspect.

Even if this Court concludes that the prosecutor’s question
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was inartful it does not rise to the |evel of inpropriety found
in Ruiz where the State argued that only the guilty are
prosecuted, Ruiz, 743 So. 2d at 4-7 or Martinez, 761 So. 2d at
1078-82, where the witness was permtted to give his opinion of
the defendant’s guilt. Martinez, 761 So. 2d at 1078-79. The
import of the State’s question here was what was the fist solid
| ead. 14
Turning to the challenge to Manzella’s testinony regarding
why he ceased questioning, when read in context, the Court will
find, Manzella was not commenting on Ibar’s rights or veracity.
The initial exchange which drew a nmotion for mstrial is:
i after you talked to [Ibar] about that,
hi s background, his work associ ates, and whereabouts,
what happened next.
A Getting a sense that Pablo really didn't want
to communicate with ne, prior to leaving | introduced
a photograph that I had in nmy pocket fromthe stills
taken fromthe video inside of the Sucharski hone....
(T28 3826). The trial court found Manzella did not express
“that [l bar] did not want to talk to him anynore. Your client

never called it off and said I"m not talking to you. There is

a difference. Your client did not say to him |’'m not talking

“Brooks v. State, 787 So. 2d 765 (Fla. 2001) is
dissimlar; there were nunmerous erroneous evidentiary rulings
whi ch permtted i nmproper information before the jury. |bar
has suffered no curmul ative error. Zeigler v. State, 452 So. 2d
537, 539 (Fla. 1984), vacated other grounds, 524 So. 2d 419
(Fla. 1988).
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to you anynore. He didn't say that.” (T28 3831). Based upon
this, the mstrial was denied (T28 3833). |bar maintains that
t he above comrent was i nproper because it conveyed to the jury
Manzel | a stopped questioning because he did not believe Ibar.
(1B 82). Yet, this information was not conveyed or inferred as

is evident by the foll ow up question.

Q - Now ... Detective Manzella until this
point in tinme when you are talking to M. Ibar, how
woul d you descri be your approach in comunicating with
hi n?

A When speaking with M. Ibar and he couldn’t
give nme additional information in reference to his
girlfriend where she mght live, her last name and
t el ephone nunber, M. Klineczko |ives sonewhere in the
area of Penbroke Road, not having a tel ephone nunber
and being friends and associates with M. |[bar

Q Because you were getting this limted
information is that why you pull ed out the photograph?

A Yes it is.

(T28 3833-34). These questions show lbar had little information
to offer, hence, the detective proceeded to display the photo
from the video. This does not ampount to a comment upon the
right to remain silent nor an opinion of Ibar’s veracity.
Manzella merely related what |l ed up to the show ng of the crine
scene photo.

Shortly thereafter, Manzell a characterized his final nonents
with Ibar as “confrontational” when the crime scene photograph
was di splayed without seeking a response from | bar (T28 3835-
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36). Counsel renewed his objection and request for a mstrial
on the basis that the testimony was a comment on silence® (T28 -
3837). The trial court believed it was not a coment on silence
as | bar had been given his rights, waived them and never said
he was stopping or did not want to talk. (T28 3840-41, 3851-
52) .

The test used to determ ne whether there has been an
i nperm ssible coment on the right to remain silent is the

“fairly susceptible” test set forthin State v. Kinchen, 490 So.

2d 21, 22 (Fla.1985). See Rimmer v. State, 825 So. 2d 304, 322-

23 (Fla. 2002); Jackson v. State, 522 So. 2d 802 (Fla. 1988);

State v. DiGuilio, 491 So. 2d 1129, 1135-36 (Fla. 1986). While

the State may not comment on a defendant’s right to remain

silent, State v. Hoggins, 718 So. 2d 761, 772 (Fla. 1998), where

a defendant waives his Mranda rights and tal ks, the State may
adm t evidence of the defendant’s silence in response to certain

guestions. See Valle v. State, 474 So. 2d 796, 801 (Fla. 1985),

vacated on other grounds, 476 U.S. 1102 (1986).

The trial court found the statenent did not advise the jury
that |bar had invoked his right to remain silent nor that | bar

unequi vocally invoked his right. These findings are owed

Bl bar attenpts to stretch this exchange into one where
Manzel |l a was giving an opinion on guilt (1B 83). This issue
is unpreserved. Steinhorst, 412 So. 2d at 338.
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def erence. Surely, where the officer is testifying he was the
one who ended the conversation, there can be no finding that
there was a comment on the right to remain silent. Manzel | a
made the decision to stop the interview and confront Ibar with
a picture from the video. There was no testinony elicited
regardi ng whet her Manzella waited for a response from | bar or
whet her | bar comented after viewi ng the photo. Following this
testinmony closely was Manzella' s report that I|bar continued to
cooperate and signed a consent to search form (T28 3835). This
information is not “fairly susceptible” as a coment on |bar’s
right toremain silent, first and forenost, because | bar did not
remain silent.

Here, we have the detective revealing the information
received fromlbar, i.e., he does not know his girlfriends nane
or address. To suggest sonme “invidious” intent on the part of
the State (IB 84) is asking this Court to draw too nmany
i nferences from Manzella s innocuous testinony. Because | bar
wai ved his right to remain silent, the State was permitted to
introduce the content of the conversation and to put that
encounter in context.

Wth respect to the showi ng of the photograph, Ri mrer, 825
So. 2d at 322-23 is instructive. In Rimer, the State inquired

of the defendant’s wi fe whet her she had ever asked R nmer about
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t he nurders. She responded, no. This Court concluded that
whil e the question bordered on a comment on silence (apparently
Ri mrer never waived his Mranda rights), the “question coupl ed
with the answer was not fairly susceptible of being interpreted
by the jury as a comment on the defendant's failure to testify.”
Id. at 323. In the case at bar, we have a detective relating
that he showed a picture to |Ibar. There were no follow up
guestions seeking to know Ibar’s response. The nere fact |bar

was confronted with a photo does not equate to a comrent on

silence. See LeCroy v. State, 533 So. 2d 750, 753 (Fla. 1988)
(rejecting contention that police advisenment t hat the
def endant’ s “statenment was being taken to refresh his nmenory in
t he event he was called on to testify at trial” was a conment on
the right to remain silent). As is evident from the instant
record, |bar was not silent, but spoke to the police for 30 to
40 m nutes and signed a consent to search form There was no
reference to his refusing to cooperate or talk to the police.
The State did not point to this information in its closing
argument. |t was not highlighted or used as a basis for finding
| bar guilty.

These events are much different than those in Acosta V.

State, 798 So. 2d 809, 809 (Fla. 4th DCA 2001) where an officer

testified that “everything [the defendant] told ne appeared
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untruthful”, and O sen v. State, 778 So. 2d 422 (Fla. 5th DCA

2001), where a police officer was permtted to testify that she
believed the victinm s version of the crimnal events. Those
were direct comments on the veracity of the defendant, which are
not evident here. |Ibar cites Martinez, 761 So. 2d at 1078-79
(denouncing as inmproper coment testinony that office did not

doubt defendant nurdered victim; Page v. State, 733 So. 2d 1079

(Fla. 4th DCA 1999) (reversing based upon testinony that

everything confidenti al i nf or mant did for police was

“trustworthy and reliable”); and Sosa -Valdez v. State, 785 So.
2d 633, 634-35 (Fla. 3d DA 2001) (finding it inproper to permt
officer to testify that his training/experience led him to
conclude victim was not involved in crine as suggested by
defense). Again, there is no such direct coment upon |bar’s
rights, his veracity, or ultimate guilt. Clearly, no inproper
evi dence was pl aced before the jury; the conviction is sound.
Appel | ant asserts that Manzella inferred “Pabl o di d not deny
the accusation” (I B 84). Manzel |l a made no such inference nor
could one be drawnl® (T28 3835-36). Ibar’s cites are not

applicable to the instant fact scenario. Clark v. State, 780 So.

2d 184, (Fla. 3d DCA 2001) does not further Ibar’s position.

G ven that the State did not ask how I bar responded, a
reasonabl e inference is there was an excul patory response.
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VWhile the court apparently agreed the defendant’s parti al
statenent, “I’m not going to talk to you now, could have been
excluded, these facts are different fromlbar’s case. Neither
| bar, nor any other witness testified that | bar refused to talk.
| bar has failed to indicate where argunment was made t hat he made

an adoptive adm ssion (1B 84). In Brown v. State, 367 So. 2d

616, 623-24 (Fla. 1979), testinony about a confrontati on between
the co-defendant’s in the presence of the police was adm ssible
even though it related that the co-defendant accused Brown of
i nvol vement in the hom cide, that Brown did not respond for 30
seconds, and then confessed after the co-defendant left the
room 1d. at 623. The evidence was adm ssible, non-hearsay
because it put in context the inpetus for Brown to confess. 1d.
at 624. Manzella's testinony regarding his confrontation with
| bar puts in context the encounter and Ibar’s continued
wi |l lingness to cooperate by signing a consent to search his

room Dickey v. State, 785 So. 2d 617, 618-20 (Fla. 1st DCA

2001) is distinguishable. 1In that case, the jury was inforned
t he defendant declined to talk because he was tired. There is
not such evidence here; at no tine in Manzella s testinmony did
| bar invoke his right. There was no error and the mstrial was
deni ed properly. The conviction should be affirnmed.

As his final guilt phase challenge, Ibar points to the
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testimony centering around his co-defendant, Penalver (IB 84-
90). | bar challenges the references made to “MAS 77", a
“Franklin Soccer ball bearing gang graffiti fee (sic), Zulu”
(T29 3959) and item “MAS 83", a “Departnent of Corrections
Offender [“DOC’] ID card with [Penalver’s] name and date of
birth” found in Melissa Mnroe’'s bedroom (T29 3960). No
cont enpor aneous obj ection was raised to these itens. It was not
until the w tness reached item “MAS 109" that defense counse

asked for a side bar (T29 3963), during which he asked that
certain items found in the room associated with Christopher
Munroe, Melissa s brother, not be discussed. These incl uded
Chri stopher’s Departnment of Corrections card (T29 3964-65).
Then defense counsel noved for a mistrial with respect to the
soccer ball and DOC ID card for Penalver (T28 3964). W thout
waiting for aruling, counsel reasserted an objection to a juror
continuing to reside (T2 3965). After addressing the juror
issue, the trial court denied the mstrial on the evidentiary

i ssue (T28 - 3965-66). Because no contenporaneous objecti on was

rai sed, the issue is not preserved. Steinhorst, 412 So. 2d at
338.

However, if this Court finds the objection tinely, |bar
wai ved the matter when he failed to obtain a ruling on his

obj ection, instead accepting a ruling on the mstrial alone
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The record is unclear whether the court found the comrent

obj ectionable or not. Arnstrong v. State, 642 So. 2d 730, 740

(Fla. 1994) (finding claimprocedurally barred where judge heard

nmotion, but never ruled); Richardson v. State, 437 So. 2d 1091,

1094 (Fla. 1983)(sane).

Should this Court reach the nerits, it will find that the
m strial was denied properly. [Ibar would have this Court find
that the nere nmention of the word “gang” is i nproper and demands
a mstrial (1B85-86), but the cases he cites deal with i nstances
where the defendant hinself was |inked to a gang and the
prosecution highlighted the fact and used it in closing
argunment. Appellant attenpts to draw too nmuch from the single,
un-linked reference here. There was no testinmony that either
Penal ver, or nore inportant, Ibar, was a gang nenber. The
chal | enged evidence relates, at nobst, to Penalver, as the item
was identified as property seized fromhis girl friend s hone.
The “gang” insignia was found on a soccer ball, but there was no
evi dence presented that the ball was Penalver’'s, that he put the
graffiti on the ball, or that he was in a gang. Just as
i nportant, the possible “gang” connection was not utilized in
the State’s closing argunent, nor did the State inply that | bar
was in a gang. Ibar’s “guilt by association” argunent nust fail

as the coment does not rise to the level found inproper in
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Fulton v. State, 335 So. 2d 280 284-85 (Fla. 1976) (referencing

pendi ng crim nal charges inproper) and Doherty v. Sate, 726 So.

2d 837, 838 (Fla. 4th DCA 1999) (discussing gang’ s racial aninus
i nproper where defendant, al though gang nenber, was not shown to
hol d these beliefs).

G ven this single innocuous “gang” reference, it cannot be
said that the entire trial was vitiated. Anderson, 841 So. 2d at

403 (finding single coment did not deny fair trial); Spencer v.

State, 645 So. 2d 377, 383 (Fla. 1994). Cf. United States v.

Abel , 469 U. S. 45, 51-52 (1984) (recognizing gang nmenbership of
def endant and wi tness adni ssible to prove bias of wtness).
Appel l ant’ s cited cases establish that presentation of gang
menbership nmay be reversible error where the irrelevant
testinmony is extensive and featured in the trial. G ven the
fact that the tenuous evidence of gang association was not
linked to Ibar and was not argued by the State, the cases
support the State’'s position that the mstrial was denied

properly. See Reyes v. State, 783 So. 2d 1129, 1135 (Fla. 3d

DCA 2001) (ordering new trial because there was extensive and
irrelevant testinmony about the evils of gang menbership in

general); Garcia v. Konckier, 771 So. 2d 550, 551 (Fla. 3d DCA

2001) (reversing civil case where defense in negligent security

case repeatedly characterized the deceased as a gang nenber with
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a prior crimnal history); People v. Arrington, 843 P.2d 66, 65
(Colo. App. 1992) (recognizing that ascribing menbership to
def endant was irrelevant in murder case which was started by

exchange of racial epithets); State v. Stone, 802 P.2d 668 (Ore.

1990) (concluding gang evidence that defendant or others may
have commtted drive-by shooting was irrelevant to prove
def endant knew car was stolen). The instant case does not
contain extensive or featured evidence of gang associ ation.

Moreover, if the comrent was inproper, such was harm ess.

Evans v. State, 800 So. 2d 182, 191 (Fla. 2001) (recogni zing
t hat even though defendant’s gang nenbership was irrelevant,
such was harnml ess because state did not argue gang-nmenbership in
closing and there was strong evidence of guilt). The State
rei ncorporates the harm ess error argunent presented in Points
l-111 and would note that a single reference to a gang insignia
on a soccer ball found in Penalver’'s girl friend s honme would
have little inmpact in conparison to the video tape of the
mur der .

Wth respect to evidence a Penalver’'s DOC ID card was
| ocated in Melissa Miunroe’'s bedroom does not vitiate Ibar’s
trial. | bar characterizes this evidence as proof of a third-
party’s wrongdoing which is inadm ssible generally against a

defendant. (IB 86-87). The reference to the card was part of
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the laundry list of itens seized. The jury was not informed of
the import of this card nor asked to infer Ibar had a crim nal
hi story. The State was nmerely identifying the evidence
collected at part of its investigation. The DOC card was not
utilized in any way to prove |Ibar’s character nor to establish
guilt. |Ibar asks this Court to make too many assunptions, | eaps
of logic in order to find error. Under Ibar’s theory, the jury
woul d have had to know the inport of a DOC ID card, would have
had to find that Penal ver was a convicted felon, and that this
fact al one proved | bar knew Penal ver was a felon, yet associ at ed
with himand they commtted crinmes together. After this, |bar
asks this to Court find that wi thout the reference to the DOC
card, the jury would have acquitted. Too many inferences need
to be heaped upon this one passing reference before it can be

said the trial was unfair. See, Anderson, 841 So. 2d at 403;

Spencer, 645 So. 2d at 383.

Denmark v. State, 646 So. 2d 754 (Fla. 2d DCA 1994) and

Nowi t zke v. State, 572 So. 2d 1346, 1355-56 (Fla. 1990) are

di stingui shabl e. In Denmark, there was extensive testinony
about three prior violent crimes commtted by third-parties, but

not linked to the defendants Denmark v. State, 646 So. 2d at

755-57. Simlarly, in Now tzke there was testinmony that drug

abusers in general steal fromtheir famlies and commt crinmes.
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Nowi t zke, 646 So. 2d 1355-56. These cases involve actual
testi nony about crimnal behavior. Not hi ng remotely simlar
occurred here with the passing reference to a DOC I D card and no
testinmony relating the card’'s signifance or that it involved
| bar . The State did not use this evidence in closing. The
convi ction should be affirned.

Evidence of a suicide attenpt nay be adm ssible as
consci ousness of guilt and to show the declarant’s then existing

nmental or enotional condition to prove his state of m nd. See

Wal ker v. State, 483 So. 2d 791, 796 (Fla. 1st DCA 1999); Nel son

v. Seaboard Coast Line R Co., 398 So. 2d 980, 982 (Fla. 1st DCA

1981); section 90.803(3), Florida Statutes. VWile a co-
def endant’ s out-of-court statements cannot be used to prove a
def endant’ s subsequent actions, it is adm ssible to prove the

declarant’s state of m nd. Brooks v. State, 787 So. 2d 765, 770-

73 (Fla. 2001); Sandoval V. State, 689 So. 2d 1258, 1259 (Fl a.

3d DCA 1997). See State v. Feaster, 156 N.J. 1, 68-69, 716 A 2d

395, 428-29 (1998) (finding adm ssion of co-defendant’s suicide

appropriate - shows consci ousness of guilt); Whitehead v. State,

777 So. 2d 781, 825-26 (Ala. 1999) (find no error in admtting

def endant’ s t hreat ened sui ci de when confronted by police).
Penal ver was a party opponent and the State was proceedi ng

under a principal theory of guilt. The evidence was adni ssi bl e
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under section 90.804(2)(c). See Michado v. State, 787 So. 2d
112, 113 (Fla. 4th DCA 2001) (recognizing “non-testifying
acconplice's statenent against penal interest is adnissible as
a hearsay exception if corroborating circunmstances show the

statenment has ‘particul ari zed guarant ees of trustworthiness "),

review denied, 814 So. 2d 440 (Fla. 2002) (quoting Lilly v.
Virginia, 527 U. S. 116, 136-37 (1999). In Machado, the nurder

trials of Jesus Machado and co-defendant O ivera were severed.
Machado, 787 So. 2d at 111. During Machado' s trial, his cousin,
whose father was killed during the conm ssion of the hom cide,
testified for the State and reported that Oivera was a good
friend who shortly after being questioned by the police bragged
t hey could not catch him Machado’ s cousin also testified that
O ivera explained that he, Machado, Enrique Machado, Sr., and a
fourth man, ambushed the victi mand descri bed how the crinme took
pl ace. 1d. at 113. Jdivera did not testify in Machado' s trial,
yet his statenents were adm ssible against Machado as
substanti ve evi dence.

Mel i ssa Munroe, Penalver’s girl friend, was permtted to
testify that wupon hearing he was wanted for questioning,
Penal ver becane upset and clained his |ife was over because his
name was linked to the nmurders (T37 4760-61). VWi |l e Munroe

recogni zed Penalver was upset, she did not believe he was
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i ntendi ng suicide (T37 4761). Here the State was attenpting to
establish co-Penalver’s reaction to being confronted wth
information that the police were seeking him for questioning.
The prosecutor explained that he was proceeding under two
t heories, one was Penal ver was a party opponent and princi pal
and that it was relevant to Penalver’'s state of m nd. The
statenment was not being offered for the truth of the matter
(contenpl ation of suicide), but only to show guilty know edge.
The statement was not offered to incul pate Ibar (T37 4751-53).
The trial court concluded that the statement was adm ssible
under section 90.803(3) (T37 4755-58).

As a co-defendant, Penalver’s actions were relevant to put
the entire case in context. Penal ver’s reaction to his nanme
being linked to the crine was relevant to his guilty know edge
about the crinmes and was being used to establish his invol vement

as a principal in the hom cides. See Brooks, 787 So. 2d at 773

(noting “section 90.803(3) allows the adm ssion of a declarant's
statenments to prove only the declarant's state of mnd or to
explain or prove only the declarant's subsequent conduct”);
Feaster, 156 N. J. at 68-69, 716 A.2d at 428-29 (finding
adm ssion of co-defendant’s suicide appropriate as it shows
consci ousness of guilt). Moreover, the adm ssions were inmbued

with an indicia of reliability as they were nmade by Penal ver to
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his girlfriend in the solace of their roomas they discussed a
news article about the nurders and the police seeking Penal ver.

Cf. Machado, 787 So. 2d at 111-13. The fact that State v. Mnn,

625 A.2d 1102 (N. J. 1993) and Pettie v. State, 560 A 2d 577 (M.

1989) look to the suicidal parties subsequent actions to
determine the reliability of the announced intention and
connection to the crime does not underm ne confidence in the
reliability of Minroe’s account of Penalver’s conmments. The
statements were nmde while they were alone and in direct
response to discussion about the police seeking Penalver
regardi ng hom ci des. The suicide coment was reliable and
connected to this case. Likew se, the circunstances surrounding
the suicide coment satisfy the concerns raised in Snyder v.

State, 762 A.2d 125, 135 (M. App. 2000). See, Vannier v.

State, 714 So. 2d 470 (Fla. 4th DA 1998); Vernont v. Onorato,

762 A.2d 858 (Vt. 2000).

The State was not seeking the introduction of Penalver’s
comment as part of or in furtherance of the conspiracy as
provi ded under section 90.803(18)(e). Instead, as an alternate
ar gunment , t he State sought adm ssi on under section
90.803(18)(a). Penalver was a party opponent/principal in the
case. Hence, his coment equates to an adm ssion which is an

exception to the hearsay rule.

98



Shoul d this Court find otherwi se, the State relies on, and
rei ncorporates herein the harm ess error analysis presented in
Points I-111. Any adm ssion of Penalver’s state of mnd is
harm ess beyond a reasonabl e doubt. DiGuilio, 491 So. 2d 1129.

PO NT VI |

| BAR' S DEATH SENTENCE DOES NOT VI OLATE THE
UNI TED STATES AND FLORI DA CONSTI TUTI ONS
BECAUSE APPRENDI V. NEW JERSEY, 530 U. S.
466(2000), AND RING V. ARIZONA, 120 S. CT.
2348 (2002), DO NOT APPLY TO FLORIDA'S
CAPI TAL SENTENCI NG SCHEME. ( RESTATED) .

| bar argues that Florida’s capital sentencing scheme is
unconstitutional warranting vacation of his death sentence.
Specifically, I'bar challenges the | ack of “findings of fact” in
the jury’ s recomrendati on, the | ack of specific findings by the
jury regardi ng aggravating factors, the | ack of unanimty of the
jury’s penalty phase recomendation, the failure to allege the
aggravating factors in the indictnent, the statenent to the jury
that its role is nerely advisory and the jury's resulting
m sunder st andi ng and the limtations pl aced on defense counsel’s
argument by not allowi ng her/himto ask for nercy/jury pardon or
to argue lingering doubt/w tnesses’ personal opinions on the
applicability of the death penalty.

A. The Ring I ssue is not properly before this Court-Only two

(2) of Ibar’s challenges to the validity of Florida's capita
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sentenci ng scheme are properly preserved for appellate review.
It is well established that for an issue to be preserved for
appeal, it mnust be presented to the lower court, and “the
specific | egal argunent or ground to be argued on appeal nust be
part of that presentation if it is to be considered preserved.”

Archer v. State, 613 So. 2d 446 (Fla. 1993), quoting Tillnman v.

State, 471 So. 2d 32, 35 (Fla. 1985); Steinhorst, 412 So. 2d at

338. Here, Ibar never argued that his Sixth Amendnent right to
ajury trial was violated by the lack of “findings of fact” in
the jury’ s recommendation, the | ack of specific findings by the
jury regarding aggravating factors, the failure to allege the
aggravating factors in the indictnment, and the limtations
pl aced on defense counsel’s argunment by not allowing himto ask
for mercy/jury pardon or to argue lingering doubt or the
Wi t nesses personal opinions on the applicability of the death
penalty. Wiile Ring was decided recently, the issue addressed
i s neither new nor novel. Instead, the Sixth Amendnent claim

or a variation of it, has been known prior to Proffitt v.

Florida, 428 U.S. 242, 252 (1976) (holding Constitution does not

require jury sentencing). See Hildwin v. Florida, 490 U. S. 638

(1989) (noting case “presents us once again with the question
whet her the Sixth Anmendnent requires a jury to specify the

aggravating factors that permt the inmposition of capital
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puni shnent in Florida” and determning it does not); Spaziano v.
Florida, 468 U.S. 447 (1984). The basis for the claim of
constitutional error has been avail able since before Ibar was
sentenced. Hence, the clains not raised have not been preserved
and are barred from review Also, the two clainms that were
preserved for review -- the lack of unanimty in the jury’'s
recommendati on and notifying the jury that its role is nerely
advi sory - - mnmust be rejected for the reasons set out bel ow ¥/
B. The Ring decision does not apply to Florida-This Court
has clearly rejected the argunment that Ring inplicitly overrul ed
its earlier opinions upholding Florida s sentencing schene. See

e.q. MIls v. More, 786 So.2d 532, 537 (Fla. 2001). I n

Bottoson v. Mbore, 833 So. 2d 693 (Fla. 2002), this Court

st at ed:

Al t hough Bottoson contends that he is entitled to
relief under Ring, we decline to so hold. The United
States Suprenme Court in February 2002 stayed
Bottoson’s execution and placed the present case in
abeyance while it decided Ring. That Court then in
June 2002 issued its decision in R_.ng, summarily
deni ed Bottoson’s petition for certiorari, and lifted
the stay without nmentioning Ring in the Bottoson
order. The Court did not direct the Florida Suprene

YIn a “Mdtion to Declare Section 921.141, Florida
Statutes, Unconstitutional for Lack of Adequate Appellate
Revi ew,” |bar argued the failure to require a unani nous jury
recomendati on violates the Sixth Amendnent. He also filed a
notion alleging the death penalty statute violates the Sixth
Amendnment by advising the jury its role is nmerely advisory (SR
94-96, 97-98).
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Court to reconsider Bottoson in light of Ring.

See King v. More, 831 So. 2d 143 (Fla. 2002).

Ri ng does not apply because Florida’'s death sentencing
statute is very different fromthe Arizona statute at issue in
Ri ng. The statutory maxi mum sentence under Arizona |aw for

first-degree felony nurder was life inprisonment. See Ring v.

Arizona, 122 S.Ct. at 2437. In contrast, this Court has
previously recognized that the statutory maxi num sentence for

first-degree murder in Florida is death and has repeatedly

denied relief requested under Ring. See Porter v. Crosby, 28
Fla. L. Wekly S33 (Fla. Jan. 9, 2003)(“we have repeatedly held
that the maxi num penalty under the statute is death and have
rejected the other Apprendi argunents [that aggravators had to
be charged in the indictnent, submtted to the jury and

i ndi vidually found by a unani nous jury”]); Anderson v. State, 28

Fla.L. Wekly S51 (Fla. Jan. 16, 2003); Cox v. State, 819 So.2d

705 (Fla. 2002); Conahan v. State, 28 Fla. L. Wekly S70a (Fl a.

January 16, 2003); Spencer v. State, 28 Fla. L. Wekly S35 (Fl a.

January 9, 2003); Fot opoulos v. State, 838 So. 2d 1122 (Fla.

2002); Doorbal v. State, 837 So.2d 940 (Fla. 2003); Bruno v.

Moore, 838 So. 2d 485 (Fla. 2002); Bottoson v. State, 813 So. 2d

31, 36 (Fla. 2002), cert. denied, 122 S. C. 2670 (2002); Hertz

v. State, 803 So. 2d 629, 648 (Fla. 2001), cert. denied, 122 S.
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Ct. 2673 (2002); Looney v. State, 803 So. 2d 656, 675 (Fla

Shere v. Moore, 830 So.2d 56 (Fla. 2002); MIls v. State, 786

So. 2d 532 (Fla. 2001), cert. denied, 532 U.S. 1015 (2001); Brown

v. Moore, 800 So. 2d 223, 224-225 (Fla. 2001); Mann v. Moore,

794 So. 2d 595, 599 (Fla. 2001); MIlls, 786 So. 2d at 536-38.
Because death is the statutory maxi mum penalty for first-degree
murder, Apprendi and Ring do not inpact Florida s capital
sentenci ng statute.

This Court further noted in Bottoson that “the United States
Suprenme Court repeatedly has reviewed and upheld Florida's
capital sentencing statute over the past quarter of a century,
and . . . has specifically directed |lower courts to 'leav[e] to
[the United States Suprenme] Court the prerogative of overruling

its own decisions.” Bottoson, at 695 (quoting Rodriguez de

Quijas v. Shearson/Anerican Express, Inc., 490 U S. 477, 484,

109 S.Ct. 1917, 104 L.Ed.2d 526 (1989)).” The fact that the
United States Suprenme Court has declined to disturb its prior
deci si ons upholding the constitutionality of Florida' s capital
sentencing process, and that only it may overrule its own
deci sions also shows that Ibar is not entitled to relief based
on Ring.

Furthernmore, Ibar’s clains that the death penalty statute

is unconstitutional for failing to require juror unanimty, the
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chargi ng of the aggravating factors in the indictnent, “findings
of fact” in the jury's recommendation, or specific findings of
aggravating factors, are without nerit. These issues are not
addressed in Ring, and in the absence of any United States
Suprenme Court ruling to the contrary, there is no need to
reconsider this Court's well established rejection of these

claims. Sweet v. Moore, 27 Fla. L. Weekly S585 (Fla. June 13,

2002); Cox v. State, 27 Fla. L. Wekly S505, n.17 (Fla. May 23,

2002) (noting that prior decisions on these issues need not be
revisited "unless and until"” the United States Suprene Court

recedes from Proffitt v. Florida, 428 U S. 242 (1976)).

Moreover, this Court has already rejected these argunents post-

Ring. Porter v. Crosby, 28 Fla.L.Wekly S33 (Fla. Jan. 9,

2003) (rejecting argunent that aggravators nust be charged in
indictnent, submtted to jury, and individually found by

unani nous verdict); Doorbal v. State, 837 So.2d at 940 (sane).18

C. Prior violent felony and felony nurder aggravators-

Finally, in this case, two of Appellant’s five aggravators were

due to prior convictions: (1) that the defendant was previously

8 | bar’s argunment that it was inproper to notify the jury
of its “advisory” role and to prohibit counsel from pleading
for mercy/jury pardon, arguing |ingering doubt or wtnesses’
personal opinions about the death penalty, |ikew se, were not
addressed in Ring and have already been rejected by this
Court .

104



convi cted of violent fel onies (contenporaneous nurders); and (2)
that the nmurder was commtted in the course of a felony
(robbery/burglary) (R 1096). Ring does not alter the express
exenption in Apprendi for the fact of a prior conviction ("other

than the fact of a prior conviction, any fact that increases the

penalty for a crine beyond the prescribed statutory maxi num nust
be submtted to a jury and proved beyond a reasonabl e doubt.”)
Even if Ring were found to apply, the requirenments of same have
been net through the contenporaneous nmurders, arned burglary and
arnmed robbery (R 1094) yielding the prior violent felony and
fel ony murder aggravators.

D. Alleged insufficiency of aggravators (lbar’s 9A-D)-1 bar
next attacks the trial court’s findings of the CCP, avoid arrest
and HAC aggravators. This Court wll find that there is
substantial, conpetent evidence supporting the trial court’s

findings of CCP, avoid arrest and HAC. See Hildwen v. State,

727 So.2d 193, 196 (Fla. 1998) (whet her an aggravator exists is
a factual finding reviewed under the conpetent, substanti al

evidence test); Gordon v. State, 704 So.2d 107 (Fla 1997);

Alston v. State, 723 So.2d 148, 160 (Fla. 1998)(court is not to

rewei gh evidence, only to determ ne whether conpet ent
substanti al evidence supports the trial court’s finding).

CCP-The judge’'s finding that the nurders were cold,
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calculated and preneditated is supported by substantial,
conpetent evidence. As the trial court found, “acts do not get
any colder or calnmer than are wtnessed by watching the
vi deotape of [lIbar] nurdering the victinm ....~" (R 1101).
Hertz, 803 So.2d at 650 (“cold” elenment not found only if the
crime is a “heated” murder of passion). The nurders “were the
product of cool and calm reflection and not acts pronpted by
enotional frenzy.” (R 1101). *“The videotape clearly shows all

three victims were nurdered execution-style.” (R 1101). See

Henderson v. State, 463 So.2d 196 (Fla. 1985)(finding CCP
aggravat or established under simlar facts involving victins
bei ng bound and shot execution-style). The court further noted
seven (7) mnutes el apsed between the tinme | bar shot the first
victim Casey, until the tinme all three victinms were executed (R
1101). This showed a well-thought out plan, not enotional
frenzy.

The court further found the nurders were the product of a
careful or prearranged plan. Even if you assume that their
initial plan was robbery/burglary, that plan changed 14 v
m nutes after they were in the house when they shot Casey in the
back whil e he was bound and | ying face down on the floor. Brown
v. State, 721 So.2d 274, 280 (Fla. 1998). | bar had to reach

into his mdsectionto retrieve the gun and after retrieving it,
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stepped forward and shot. They then spent the next seven
m nutes carrying out a plan to execute all three victins. This
shows hei ght ened preneditation, they contenplated their actions.

Gordon v. State, 704 So.2d at 107.

Avoi d arrest-To establishthis aggravator, the evidence nust

show that “the sole or dom nant notive for the nurder was the

elimnation of the w tness.” Preston v. State, 607 So.2d 404

(Fla. 1992). Here, as the trial court found, the evidence
established the victim Casey, knew I|Ibar as one of his bar
patrons. Also, Penalver went in to the house arned with a Tech
9 and I bar armed hinself with Casey’s .380 after entering. Each
victi mwas nade to | ay face down on the floor, Anderson’s ankles

were tied and Casey’s wists were tethered. Each was hel d at

gunpoint the entire tine. When Casey resisted after 14 %
m nutes, he was shot in the back by Ibar. At that point any
plan to commt just a robbery, was expanded to include killing

w t nesses. The plan is depicted on the videotape as | bar shoots
the victinms at close range. Forty seconds |ater, Penal ver shot
each victimwth the Tech 9 to nmake sure they were dead. The
notives for the nmurder, after Casey resisted, were clearly to
elimnate the witnesses to the robbery and to Casey’s shooti ng.

Rodriguez v. State, 753 So.2d 29 (Fla. 2000); Henry v. State,

613 So.2d 429 (Fla. 1993).
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HAC- There i s al so substanti al, conpetent evi dence supporting
the finding of HAC. This Court has repeatedly stated fear
enotional strain, nmental anguish, or terror suffered by a victim
before death are inportant in determ ning whether HAC appli es.

Janes v. State, 695 So.2d 1229, 1235 (Fla. 1997); Pooler v.

State, 704 So.2d 1375 (Fla. 1997); Preston, 607 So.2d at 404.

Al so, the victims know edge of his inpending death supports

HAC. Douglas v. State, 575 So.2d 165 (Fla. 1991); Rivera v.
State, 561 So.2d 536, 540 (Fla. 1990). In evaluating the
victinms nental st at e, common-sense inferences from the

circumstances are allowed to be drawn. Swafford v. State, 533

So.2d 270, 277 (Fla. 1988).

Thi s heinous crinme was captured on videotape and the entire
ordeal lasted 22 mnutes. From the nonent the men entered the
house, Casey was hit about his head with the Tec-9 gun and the
beati ng continued throughout the ordeal. As the court found,
Casey suffered blunt force injuries to his head, face, neck,
teeth, and hands. He had a fracture of the right index finger
and fractured teeth. Casey was shot 14 % mnutes into the
ordeal while the other two victins were | aying face down on the
floor. The three victins then lay for another seven mnutes in
terror, fearing that they too would be shot. It is apparent all

three victinms experienced extreme pain and fear while
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anticipating their fate. Henderson v. State, 463 So.2d 196

(Fla. 1985); Alston, 723 So.2d at 148.

Proportionality-Proportionality review is to consider the

totality of the circunstances in a case conpared with other

capital cases to ensure uniformty. Ubin v. State, 714 So. 2d

411, 416-17 (Fla. 1998); Terry v. State, 668 So. 2d 954 (Fla

1996). It is not a conparison between the nunber of aggravators
and mtigators, but is a "thoughtful, deliberate proportionality
review to consider the totality of the circunstances in a case,

and to conpare it with other capital cases." Porter v. State,

564 So. 2d 1060, 1064 (Fla. 1990). The Court’s function is not
to reweigh the aggravators and mtigators, but to accept the
jury's recommendation and the judge's wei ghing of the evidence.

Bates v. State, 750 So. 2d 6 (Fla. 1999).

The State relies upon Rimmer v. State, 27 Fla. L. Wekly

S633 (Fla. July 3, 2002) (triple hom cide with under sentence of
i nprisonment, prior violent felony (“PVF") felony nurder, avoid
arrest, CCP - non-statutory mtigation and sever non-statutory

mtigators); Bush v. State, 682 So.2d 85 (Fla. 1996) (execution

style nmurder of clerk, three aggravators, PVF, felony nurder,

and CCP - no mtigation); Alston v. State, 723 So.2d 148, 153

(Fla. 1998) (car jacking and execution style mnurder four

aggravators, felony nurder, avoid arrest, HAC, CCP), in support
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of its argument that Ibar’s death sentence is proportionate.
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court affirmlbar’s conviction and death sentence.
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