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| NTRODUCTI ON

This is areply brief in a direct appeal fromjudgnents of
conviction and sentences of death following a trial by jury in
the Seventeenth Judicial Circuit in and for Broward County,
Florida. The trial transcript will be referred to by the letter
“T", the Clerk’s record by the letter “R’, and the suppl enent al
record and transcripts by the letters “SR’ and “ST”, followed
by the volunme and page nunbers. The Appellant’s initial brief
will be referred to by the letters “IB”and the Answer Brief
filed by the State of Florida will be referred to by the letters
“AB”, followed by the appropriate page nunmber. The parties will
be referred to here as they stood in the |ower court; al
enphasis will be supplied unless otherw se indicated.

STATEMENT OF THE FACTS

The Statement of the Facts in Appellee’ s brief makes
reference to facts which are not borne out on this record. Those
i nstances which are material to this case are briefly revi ewed.

One issue concerns the unresolved notive of the invaders;
whil e a gun and autonobile were taken to effectuate the escape,
the fact that a considerable sum of currency and jewelry was
| eft behind clouds their notive, and inferentially the identity,
of the nmen. The State asserts that the video depicts the nen
“were seen putting things in their pockets”. AB at 2. But the

record reference in support of that assertion reflects the



prosecutor asking a crimnalist if the men appear to be putting
items in their pockets; the w tness responded, “Could be”.T. 15-
1988. The evidence that the intruders were there primarily to
steal or rob was not convincing. In fact, the prosecutor told
the jury in closing:“W cannot say from evidence in this
particular case if anything in particular was taken. W don’t
know. " T52. 6831.

Whil e notive was equivocal, the physical evidence was not.
The State asserts:“No fingerprints, blood or hair was matched to
| bar”. AB at 3.1n fact, the evidence of innocence was far nore
conpelling. Police technicians testified that the DNA evi dence
excluded Pablo Ibar as the donor of the hair and cellular
speci nens di scovered by the police on the itens |eft behind by
the intruders. T. 33-4394, 4418; 48-6238. The prosecutor conceded
in closing that “there is no question in this particular case
t here was no physical evidence to connect the defendants to this
particular case.” T.52.6891. This significant fact highlights
the fragile nature of a case built upon contested
i dentifications.

The State’'s brief offers that the absence of fingerprint
evidence stems from a photograph “of an assailant’s hands
wearing gloves”. AB at 3. That claim is inaccurate, as the
record reference supplied by the State does not support that

statenment. A state witness was asked if the man in the vi deo was



weari ng gloves; the witness answered, “lI’m saying that coul d be
a cause for not having blood transfer”. T.15-2060. The sane
Wi t ness observed that the video depicted the nmen w ped down
surfaces as if to erase fingerprints, acts inconsistent with
wearing gloves. T.15-2061. The claim by the State that the nen
wore gloves is unfounded.

The State has also taken liberties with the testinony of
Klimeczko; in its brief, the State wites that Klinmeczko
testified that he went to the Nickelodeon with Pablo and
Penal ver on June 24t", that he identified Ibar and Penal ver as
bei ng depicted in the photos he was shown by police, that he saw
a Tec-9 gun in the Lee Street home, and that on the norning of
t he hom ci des, he saw Penal ver and | bar conme honme, take the Tec-
9, leave, then return in a big, black, shiny car before |eaving
again later that day. AB at 5,6. However, Klinmeczko did not
testify to any of these statenments. He had no recollection of
any of these events, and doubted whether they had occurred.
These events were elicited by the prosecutor reading Klineczko
statements he allegedly nade six years earlier and having him
acknowl edge that the statenents were nmade. However, Klineczko
did not testify that the statenments were true, nor did he recal
making the statenents. T.30-4078, 4101, 4110, 4137, 4144, 4161-
66, 4175, 4185.

The sanme claimis made by the State concerning the testinony
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of Ms. Monroe; the State wites that she “averred she had seen
Penal ver and | bar at Casey’s Ni ckel odeon the weekend before the
murders (T59 7862-7864)". AB at 6. The record citation does not
reflect this testinony. Ms. Monroe testified that she never said
she saw these nen t he weekend before the hom cide; she said it
was sone weekend before the hom cide and the police tw sted her
words to benefit their theory. T.36-4652-4673. The State’'s
factual rendition in its brief mrrors the trial—- a recitation
of evidence without a clear distinction between courtroom
testinmony, prior inconsistent statenents, unrecollected police
interviews, and di savowed or disputed prior sworn testinony.
ARGUMENTS
l.

AN OUT-OF-COURT OPINION BY A NON-WTNESS OF THE

| DENTITY OF A PERSON DEPI CTED IN A PHOTOGRAPH IS NOT

A STATEMENT “OF | DENTIFI CATION OF A PERSON MADE

AFTER PERCEIVING THE PERSON’, RENDERI NG THE

| MPEACHVENT OF THAT OPI NI ON NON- HEARSAY AND ADM SSI BLE

AS SUBSTANTI VE EVI DENCE UNDER SECTI ON 90. 801(2)(c)

The State correctly recognizes that the issue raised by

M. Ibar in Point | is whether police inpeachnment testinmony of
wi t nesses who never nade an “identification of a person after
perceiving that person” 'S substantive evidence of
identification under Section 90.801(2)(c). AB at 11. However
after requisite assertions that the error was not preserved or

was harm ess, the State never again directly addresses the

issue. Instead, the State expends its energy defending the

-4-



adm ssibility of the inpeachnment testinmny. That defense is
unnecessary, and begs the question. M. |bar does not chall enge
adm ssibility of the inpeachnment; he contends that the trial
court erred when it told the jury that the police testinmony of
what Pablo’'s nother and her friends and Pablo's friends
al |l egedly sai d when they | ooked at a fuzzy and grai ny phot ograph
could be argued to the jury as substantive evidence of guilt.
The <court erred by instructing the jury the inpeachnment
testi mony was substantive, and erred by allow ng the prosecutor
to make that argunent to the jury. The error was preserved, and
cannot be harm ess on this record.
A. THE ERROR WAS PRESERVED

The State first loses its grasp on the i ssue when it argues
that“lbar failed to object to either Oficer Scarlett’s or
Detective Manzella s testinony regarding these identifications,”
AB at 12, and that defense counsel’s repeated objections to the
substantive evidence instruction “could not preserve |bar’s
conpl ai nt about the officers being able to testify to out- of -
court identifications made by six witnesses prior to trial”. AB
at 12, fn.3. This position by the State is an acknow edgnent
that the issue we raise, not the issue characterized by the
State, was preserved by defense objections.

| ndeed, the State concedes that the defense objected to

instructions to the jury that the identification inpeachnent



testimony was substantive evidence. AB at 13,fn.3. See
T. 30. 4052-60; T. 36. 4646, 4711 and T.37.4812-13:

THE COURT: It [identification inpeachnent]
is allowed under the rules.

[ Def ense  Counsel ]: I obj ect to that
construction of the rules.

[ Prosecutor] “ Question: Let me read to you
the questions and ... [Defense Counsel]:ls

this inpeachnment, Judge? Does the Court see
this as inpeachnment?

[ Prosecutor]: No, it is not inmpeachment. It
i's statements concerning identification,
whi ch is adm ssible answers.”

[ Def ense Counsel]:1s nmy objection overrul ed?
THE COURT: Yes.

BY [ Prosecutor]:

Q —“and t he answers concerni ng your
identification of photographs and tell nme if
you in fact said this 1in a recorded
statenment.”

THE COURT: Just for a second. It is 90.801
sub section 2,subsection C. Go ahead.

[ Def ense Counsel] Sanme objection to those
nunbers.

THE COURT: You're overruled.?

The issue we raise, having been preserved by a tinely

obj ection, is before this Court on de novo revi ew concerning the

| egal construction of Section 90.803(2)(c).?

! The defense convinced the court not to instruct the jury
that statenments of identification were substantive, but the
court allowed the State to argue that legal principle in
closing argunment. R. 897, T.51.6747-409.

21n any event, any objection to the admissibility of the
i npeachnment testinmony under 90.803(2)(c) would have been
usel ess; the court announced, early and often, that it had
conducted its own research and found Section 90.803(2)(c)
al l owed the police inmpeachnment testinony. See T.25.3394-
96; 30. 3987- 96, 4052-60; 36. 4711- 13; 32. 4203- 05, 4210.
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B. THE OUT- OF- COURT STATEMENTS WERE NOT MADE

BY A DECLARANT AFTER PERCEI VI NG A PERSON, SO

| MPEACHMENT OF THOSE STATEMENTS WAS NOT
SUBSTANTI VE EVI DENCE UNDER SECTI ON 90. 803(2)(C).

M . I bar’s primary argunent concerns the erroneous
construction placed on Section 90.801(2)(c) by the court and
prosecut or whi ch bootstrapped the prosecution’s identification
evidence fromone weak to seven strong w tnesses. This sl eight
of hand was acconplished when the court instructed the jury and
the prosecutor argued to the jury that police inpeachment
testinony that Pablo’s friends and famly had positively
identified himfromthe crine video was substantive evidence of
guilt, notwi thstanding the fact that each witness testified that
t hey had not nmade such an identification and where none of the
w tnesses had nmade a statenent“of identification of a person
made after perceiving the person” as required by Section
90.801(2) (c).

M. Ilbar did not challenge whether the police could
testify, nor whether they could i npeach the wi tnesses concerning
their disputed opinions of who may have depicted in the video
still; he contested how that inpeachment was received by the
jury. Yet the State’'s brief deals with these non-issues and,
remar kably, the State does not directly address the sole issue
rai sed: whether the out-of-court statenments of opinion by a

non-occurrence witness concerning the identity of a person in a

photograph is a statement within Section 90.801(2)(c) so as to
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all ow inpeachnent of those out-of-court opinions to be
adm ssi bl e as substantive evidence. The State begins by
outlining the paranmeters of Section 90.801(2)(c)and basic
Florida law all owing out-of-court statenments of identification

to be adm tted as substantive evidence. AB atl1l2-15. See, State

v. Freber, 366 So.2d 426 (Fla.1978). After discussing various
nuances in the law (i.e., the declarant nust testify, but need
not make an in court identification; the identification need not
be fromimediately after the crine; the identification can be
froma photograph), the State asserts that “the identifications
in this case are akin to photo identifications and are
therefore, adm ssible.” AB at 15. This statenment is the State’s
sole effort at discussing Point |I. There is no attenpt to
explain how individuals who never perceived a person in the
first place can be shoe-horned into Section 90.801(2)(c)’s
literal |anguage. There is no attenpt to discuss the difference
bet ween occurrence and non-occurrence w tnesses; no attenpt to
di stinguish the line of cases holding that a non-occurrence
witness’ opinion on identity is adm tted under Section 90.701.

See, State v. Benton, 567 So.2d 1067 (Fla. 2d DCA 1990); State v.

Early, 543 So.2d 868 (Fla. 5'" DCA 1989); Edwards v. State, 583

So.2d 740 (Fla. 1991). Indeed, every case cited by the State
concerns identifications nade by a victimor witness to a crine.

The State is unable to present a single case in support of
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its theory that the literal |anguage of Section 90.801(2)(c)
applies to people asked to nake an identification froma picture
despite never having first “perceived the person”. This Court
did not pursue an expansion of Section 90.801(2)(c) in Puryear
v. State, 810 So.2d 901 (Fla. 2002), where this Court held that
an out-of-court description of a perpetrator was not a statenent
of identification. M. Ibar would encourage this Court to be as
circunmspect here, or else risk opening a Pandora’s box of

uni nt ended abuses of the rule. See, United States v. Jackson,

688 F.2d 1121,1127 (7'M Cir. 1982)(Skadur,J., dissenting):

What circunstances can justify that kind of
| ay opinion evidence? Reason teaches that
there nmust al so be sufficient other evidence
to support the conclusion that the |lay non-
witness is better able to identify the
def endant than the jury. Wre the rule
ot herwi se, there would be no | ogical basis
to exclude a parade of people, having nore
or |ess acquaintance with the defendant,
fromcomng to the stand and swearing that
the photo did or did not resenble the
defendant. That would restore a procedure
akin to the nedieval concept of trial by
wager of |aw, wholly at odds with our nodern
notions of trial.

C. THE HARMLESS ERROR DOCTRI NE | S | NAPPLI CABLE ON THI S RECORD

| nvocation of the harm ess error doctrine is inpossible on
this record. First, the jury was told by both parties in opening
statenent that identity of the perpetrator was the only issue.
The video tape, and the still photographs from it, were

described by state w tnesses as fuzzy, grainy, gray, shady,
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blurry and distorted; indeed, an earlier jury with access to
t hat video had hung, as the video was not cl ear enough to depict
the identity of the actors. The State’'s suggestion that the
entire trial was but w ndow dressing for the video is m spl aced.
T.24.3270-89. Second, the physical evidence introduced fromthe
crime scene excluded M. Ibar as the donor of the hair, blood,
or fingerprints found by crimnalists.T.33.4383-4418; 35. 4554-
86; 39. 5073-5120. The harm ess error doctrine is particularly
i nappropriate where the defense is ms-identification and the
physi cal evidence points away from the accused. Third, the
State’s evidence outside of the challenged identification
testimony and i nstruction was significantly dinm nished by cross-
exam nation. M. Foy acknow edged the suggestive pronpting by
the police, T.21-22.2810,2914,2981-89 and 26.3656-57, and that
his view of the suspect was for seconds at a tinme, at an angl e,
t hrough two sets of tinted car wi ndows. T. 22. 2962- 65. Ki m Sans was
burdened by the fact that she did not conme forward for three
years, and even then, did so to acquire |eniency or financi al
benefits. T.44.5990-6000. These factors, in conjunction with the
alibi testinmony and Pablo’'s initial and repeated denials of
cul pability, preclude excusing the trial error as harnl ess.

The nost significant reason the error was not harmess is
the effect of the error on the trial and the jury. Six

w t nesses— Marlene Vindel, Roxanne Peguera, Maria Casas, |an
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M | man, Melissa Monroe, and Jean Klimeczko— testified that they
| ooked at the still picture and said that the person either was
not or nmay resenble Pablo; no one testified that they
identified Pablo as the man in the photo. It is evident that
Pabl o I bar would not be on trial if he did not resenble the man
in the picture. However, people do not go to prison based upon
who they resenble. Two police detectives then swore to the
jurors that all six had positively identified Pablo. This was
nore than a sinple conflict in testinony; the prosecutor asked
the jurors not to believe the trial testinony of these friends
and famly nenmbers in favor of the policenmen and told the jury
the law allowed the jury to find the police testinmny of
identification was substantive evidence and could be consi dered
by themas evidence of guilt.T.52.6859-63 (see, T.52.6889: “Cone
on. Common sense. They were froma video tape. You decide what's
reliable in this particular case and all those identifications
and all those people who know the Defendant, who' s identified
t he Defendant, review ng that nurder scene photograph and all
the circunstances that— surrounding that, you decide what is
reliable and what 1is said in this particular courtroom
today...And as the investigation continued, it just so happens
now t hat we got 1, 2, 3, 4, peopl e | ooking at Melissa Monroe [sic].
The not her, the housekeeper, the housekeeper’s daughter, | ooking

at those photo’s and saying, “It’s Pablo.”).This I egal error and
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t he boost it gave the prosecution allowed the jury to ponder why
their deliberations should be prolonged where his own nother
t hi nks he is guilty. The harm ess error rule is saved for those
i nstances where there is no “reasonable possibility that the

error effected the verdict.” State v. DiGuilo, 491 So.2d

1129, 1139 (Fla. 1986). That cannot be said here.

THE TRI AL WAS FUNDAMENTALLY FLAWED WHERE THE
STATE CALLED W TNESSES FOR THE SOLE PURPOSE
OF | MPEACHMENT TO ELICIT | NADM SSI BLE
TESTI MONY, AND READ TO THE JURY, IN THE

GUI SE OF REFRESHI NG W TNESS’
MEMORI ES, PREJUDI Cl AL AND | NADM SSI BLE
EVI DENCE

Thi s point concerns the manner in which the State was able
to introduce prior di savowed, disputed and unreliable statenents
t hrough the tactic of a prosecutor calling these declarants as
w tnesses for the sole purpose of having them deny prior
utterances so they could be i npeached. The practice of strawman
i npeachment —cal I i ng wi t nesses for the sol e purpose of i npeaching

t hem prohibited by this Court in Mrton v. State, 689 So.2d 259,

receded fromon ot her grounds, Rodriguez v. State, 753 So. 2d 29

(Fla. 2000), constitutes plain error because of the invidious
effect it had on the trustworthiness of the trial. The error

concerning the manner in which the State inpeached Kliemeczko
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was preserved. T. 30. 4037, 4060- 64, 4075, 4111-14, 4186-90.

The State asserts that “Peguera, Vindel, Klinmeczko, and
Casas, were not called with the intent of inpeaching themwth
‘ot herwi se i nadm ssi bl e evidence, but were called, in part, to
testify about identifications they made of | bar from
phot ographic evidence.” AB at 24. That is not what the
prosecutor told the trial court; he knew these w tnesses were
not going to testify that they had ever identified Pablo.
Knowi ng this, the prosecutor told the judge “when they [the
w tnesses] cone in and testify I will bring him|[the policeman]
back to rebut that.” T.19.2517.

The State does not even attenpt to argue that Peguera and
Vindel had a |legitimte purpose on the stand, other than to be
i npeached. Their prior statenents had not been of
identification, only that Pablo Ibar resenbled the man in the
photo. They were called as witnesses to enable a detective to
testify they had positively identified M. Ibar. Mrton was
deci ded because a party should not be able to bring before a
jury inadm ssible evidence under the guise of inpeachnent,
unl ess the witness has other evidence to offer. Peguera and
Vindel did not, nor were their prior declarations otherw se
adm ssi bl e.

The subterfuge to allow introduction of Pablo’s nmother’s

testinmony was equally transparent. The State posits that Ms.
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Casas of fered sonme non-i npeachnment testinmony. AB at 26. Yet this
testinmony concerned irrelevant matters (i.e., how Pabl o wore his
hai r, whi ch was ot herw se apparent fromcontenporaneous pictures
i ntroduced, or that he may have | eft sonme personal itens at her
home); the State’s brief also includes a m sstatement of this
testinmony-the State asserts that M. Casas “my have done
business with [Consolidated Electric Supply]”, AB at 27; her
testimony was the opposite: “Q: Do you do any business with
C.E.S., Consolidated Electric Supply? A : No, | don't.” T.
24.3345. Final ly, when asked by the court if the defense objected
to the introduction of Ms. Casas’ prior testinony, the defense
argued it was irrelevant and immterial, as standing alone it
did not advance any fact, save allowing it in to be
i npeached. T. 24. 3264.

The State’s attenmpt to justify the inproper inpeachnment of
Klimeczko al so fails. The prosecution’s strongest evi dence cane,
not from Klinmeczko s testinony, but from statenents Klinmeczko
had made six years earlier which the prosecutor knew he would
di savow and not recall fromthe stand: that M. |bar had been
at Casey’s nightclub the weekend of the hom cide, that Pabl o was
the man in the photo, that he had seen a Tec-9 at the house,
that the nmen exchanged cl othes, and nost inportantly, that he
had seen Pabl o and Penal ver | eave Sunday norning with a gun and

return in a car simlar to Sucharski’s. Kl i mreczko never
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testified to any of this evidence; yet all of these unrefreshed
menories were read to the jury by the prosecutor when Klinmeczko
evinced no recollection, or denied that he had seen or said
these things. The State admts that this formof inpeachnment was
i nproper under Section 90.613, but defends with the claimthat
“Kli meczko subsequently adopted the information as correct.” AB
at 30. No record reference follows that statenent, as it is
wholly incorrect. For hours on end, the prosecutor read to
Klimeczko his prior words; while the witness agreed that they
had been uttered, he never acquiesced to the truth of the
assertions.® In fact, he said the opposite: that his drug usage,
hi s anger at Pabl o, and his fear the police were accusi ng hi m of
the nurders made him doubt his prior statenents were true or
reliable. T.32.4235-39,4270-78; 30.4018-34; 33.4338-41; 31.4141.
The State conpletely confuses what Klinmeczko testified to
at trial (he had no recollection of any of these incidents)wth
the police interviews or grand jury/bail hearing testinony
repeatedly read to the jury. For exanple, the State clains,
“Ibar admtted to Klimeczko he possessed the car (T31.4166-90)".

But that record reference is to the prosecutor reading prior

3 The following record references detail the
opportunities the prosecutor read to the jury prior testinony
by Klinmeczko that the witness did not admt or recall:

T. 30. 4021, 22, 24; 4065; 4079-80; 31. 4111- 14; 4123-24; 4128- 29; 4136-
37;4145-46; 4155-60; 4167-75; 4176- 85; 4187-92; 31. 4229- 31; 4234-
35; 4253- 55.
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testinmony; in fact, Klimeczko said he never saw that, nor did he
recall Ibar saying it. When the State wites, “Clearly, the
wi tness offered testinony in furtherance of the State’s case,
thus, the area of inmpeachnment was not inproper”, AB at 31, the
State is taking wide liberties with the record.

The State’s justification for the prosecution calling Mm
Qui nones on rebuttal was to prove she bought a calling card in
an lrish hotel, sinply to prove she could not have done so. This
was a clear Mrton violation and violated the prohibition

against the State rebutting its own evidence. See, Stoll v.

State, 762 So.2d 870 (Fla. 2000). The basis of the alibi was a
tel ephone call fromlreland. Alvin Quinones testified that the
call was made with a phone card purchased in Ireland by her
daughter Mm; she did not know where the cards were
purchased. T49. 6457.But M m had said in a deposition it was
purchased in an Irish hotel. The State | eapt upon this statenment
as an opportunity to inpeach the alibi; it called Mm on
rebuttal to say she bought the card in a hotel, then called an
Irish tel ephone expert to testify that cards were not sold in
Irish hotels. However, no evidence was introduced that the call
was not made, which woul d have underm ned the alibi.

First, this violated Stoll. The State called the Irish
expert to rebut its own evidence. The testinony did not inpeach

the alibi-only Mm’'s recoll ection as to where she had purchased
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the card. Second, this violated Mirton. The State only called
Mm so it could inpeach her. The State asserts that Mrton is
not violated unless a wtness is called to enable the
i ntroduction of otherw se adm ssible evidence, and “MEvoy’s
testi mony was adm ssi ble”. AB at 34. That argunment is a stretch;
where calling cards are sold in Ireland was not relevant to
anyt hing, other than to i npeach M mnm .
Finally, any claimthat these errors were harm ess quickly
di ssol ves when a review of the prosecutor’s closing argunent is
exam ned. The prosecutor argued that all of Klimeczko's
testinmony was lies, and that his prior statenments, read to the
jury once again in closing concerning the identifications and
seeing Pablo with a gun, was the truth. T.53.7020,7025-
27,7043. The prosecutor argued that the alibi was a “castle of
sand falling into the sea” because the calling card Mm cl ains
she bought in alrish hotel was an inpossibility. T.53.7033. The
State cannot argue facts to a jury, then carry its burden of
provi ng harm ess error by conplaining that its argunment fell on
deaf ears.
[l

| NTRODUCI NG A TRANSCRI PT OF MR. | BAR' S LATE

MOTHER' S PRIOR SWORN TESTI MONY WAS NOT

EQUI VALENT TO HER “TESTI FYI NG AT THE TRI AL”

UNDER SECTI ON 90. 801(2) TO ENABLE THE STATE

TO INTRODUCE A DI SPUTED PRI OR OPI NION AS

SUBSTANTI VE EVI DENCE OF GUI LT

The State characterizes this issue as whether it was
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“inproper to permt Detective Scarlett to testify that Maria
Casas nmade a positive identification of her son under Section
801(2)(c) where Casas did not testify |live in the instant
trial.(IB 55).” AB at 36. In other words, whether the
introduction of prior sworn testinony of a deceased witness
satisfied the requirement of Section 90.801(2) that “the
declarant testify at the trial or hearing...”.

The State expends its efforts arguing that the prior
testi mony was adm ssi bl e under Section 90.804(2); that is not at
i ssue. The State argues that the officer’s i npeachnent testinony
was perm ssible; that also is not at issue. M. |bar raises the
claim that the inpeachnment testinony was not substantive
evi dence of identification(the prosecutor told the jury it
was) because Maria Casas did not testify at the trial, thus the
i npeachment did not qualify as substantive non-hearsay under
Section 90.801(2)(c).

The State defends the trial court ruling with traditional
case | aw where the declarants were avail able as witnesses, AB at
39-41,then suggests that “[While these cases invol ve instances
where a witness was present to give live testinony, they should
not give this Court pause.”AB at 41. The State clains this trust
is justified because prior sworn testinony is inherently
reliable, and “many of the defects in the declarant’s

credibility will be denonstrated to the trier of fact.”
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[citations omitted] AB at 41. The problem with this proposed
expansion of Section 90.801(2)(c) in this case is that the
decl arant, Maria Casas, had passed away and was unable to
denonstrate her credibility. Her prior sworn testinony fromthe
first trial had been perfunctory--she was asked on direct
exam nation by a prosecutor if the man in the picture was her
son, she said no, and there was |ittle for the defense to ask on
cross-exam nation. Presenting this sworn testinony at the second
trial, done solely to allow the police inpeachnment, does not
meet the wunderlying reason for allowing prior evidence of
identification as substantive non-hearsay.

Section 90.801(2)(c) allows this testinony as substantive
non- hearsay because the jury is free to nmake its own credibility
assessnment, as both the declarant and the inpeaching w tness
must testify. Expansion of the rule to substitute a transcri pt
for the Ilive appearance of a wtness wll defeat the
justification for the rule, and can not be tol erated—especially
in a case where identification testinony was the linch-pin of
the case. The State is unable to present a single case all ow ng
a transcript to substitute for the live witness envisioned by
Section 90.801(2)(c); this is an inappropriate case to push that
rul e beyond its literal | anguage.

| V.

THE TRI AL COURT ERRONEOUSLY PERM TTED THE
PROSECUTI ON TO | NTRODUCE ( A) HEARSAY
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CONCERNI NG THE ALLEGED ALIBI OF ANOTHER

SUSPECT, (B) HEARSAY CONCERNI NG THE

| DENTITY OF A PERSON SEEN WTH THE CO-

DEFENDANT, AND (O EXPERT TESTI MONY

CONCERNI NG SHOE PRI NTS

A.  THE WHEREABOUTS OF ALEX HERNANDEZ
The absence of physical evidence and the contradictory and

weak testinony elicited concerning identity required the State
to do all it could to elimnate other suspects. This strategy
focused on a roommate at the Lee street honme, Al ex Hernandez.
First, he wore the exact shoe size of a bloody shoe print found
at the crinme scene.T.27.3740; 28. 3858-64; 47.6192-98. Second, a
search of Hernandez’ room uncovered bl oody footwear and a live
round. T. 38. 5043-45; 41.5492-98. Third, the police originally
consi dered Hernandez a suspect and the defense put him forward
as a possible perpetrator. 1B at 58. These circunstances | ed
the State to ask the trial judge to allowit to elicit fromlan
M|l man (whom the State considered a perjurer) testinony that
Hernandez had told himhe was going to North Carolina the | ast
weekend in June— an out of court declaration, admtted for its
truth, which established an alibi for Hernandez and evi scerated
a part of the defense. The trial court erred in allowing this
hear say under Section 90.803(3): a hearsay declaration to prove
“acts of subsequent conduct of the declarant”.

M. lbar raised this issue in his initial brief and argued

that courts “have engrafted on this rule a need for sone indicia
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of corroboration to ensure that the speaker’s intention of doing
a future act was not an idle comment not carried to fruition”.IB
at 59. The State responds that this issue was not raised
bel ow. However, when the State sought a ruling from the judge,
this coll oquy occurred:

THE COURT: You are offering it to show that
this guy was out of town, therefore, he
couldn’'t have been one of the suspects.

[ The Prosecutor]: O he couldn’t have been
one of the persons that commtted the
mur der .

[ Def ense Counsel]: Doesn’t prove that, just
a circunstance you can put in the case, it
hardly proves that he didn’t go or they did
go. A statenment of future intendnent. He is
not going to be able to adduce from that,
t hat t hat person couldn’t have been
available to conmt the crime. W would be
able to argue that that is proof of that. No
corroboration.

THE COURT: Anything else fromthe defense?

[ Def ense Counsel]: No.

THE COURT: |I'm allowing it under that
excepti on.

T.34.4476. Clearly, this issue was preserved.

The State next clains that an indicia of corroboration was
shown; however, saying it does not make it so. First, the State
poi nts out M| man and Her nandez were roonmmates, and M I man said
he dropped Hernandez off at his mother’s house “so he could
| eave for the trip,” and Hernandez told him he took a flight
home. AB at 44, 45. The corroboration, therefore, cones fromthe
same out-of-court declarant which nekes the statements al

hearsay. Also, MIman's testinony is not the corroboration the
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State can rely upon; after testifying that he took Hernandez to

his nother’s, this coll oquy occurred:
Q: VWhen did you talk to him about it that

weekend?
A.: He was not there that weekend.

Q.: What day did you talk to him about it
before the weekend canme as to what he was
going to do?
A.: About three, four days prior to that.
T.34.4476. In other words, the statenment of future conduct
attributed to Hernandez by M I nman was stale by the weekend, and
is the reason why the | aw requires corroboration.
B. A HEARSAY DECLARATI ON OF | DENTI TY
The State’'s effort to categorize its elicitation of a

hearsay declaration as a spontaneous statenment or an excited

utterance should fail. Kim Sans testified that she entered her
home and asked a man “Who the hell are you?” The alleged
response-“1'm Pablo”- was not a “statenment describing or

expl ai ning an event or condition mde while the decl arant was
perceiving the event or condition”, see Section 90.803(1), nor
was t he statenment nade by the declarant “whil e the decl arant was
under the stress of excitement caused by the event or
condition”. See, Section 90.803(2). Clearly, the excited
utterance exception, which requires that the declarant be

excited, is inapplicable. Henyard v. State, 689 So.2d 239

(Fla.1996). Ms. Sans’ recounting of the encounter ascribed no

sense of anxiety or stress to the encounter. Nor does the
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spont aneous st atement exception apply. This exception all ows an

out-of -court declaration (here, “1’'m Pabl 0”)of what a decl ar ant
sai d “while the declarant was perceiving the event or
condition...”. The declarant was Pablo Ibar; his alleged

response to “who the hell are you” does not describe or explain
an event or condition that he is perceiving.

The State relies on McGauley v. State, 638 So.2d 973 (Fl a.

4th DCA 1994). In MGauley, a policeman asked a wonman who had
just seen a man junp through a wi ndow who the man was, and she
identified her husband. This statenent was admtted as a
spont aneous statenent. But there, the declaration was made by
t he woman concerni ng an event she perceived; that is unlike this
case, where the declarant (purportedly Pablo Ibar) is not
perceiving or describing anything. The error was preserved, and
under the circunstances of this case, cannot be harnl ess.
C. EXPERT TESTI MONY ON FOOTWEAR | MPRESSI ON WAS | MPROPER

The advant age conferred upon the State by the court all ow ng
expert opinion testinony concerning shoe prints was prejudicial.
The harm began when the prosecutor told the jury in opening
statenent, over a defense objection, that shoes taken from
Al berto Rincon “[C]lould have |left that [bloody] print to the
point where he[ the expert] can say 90 per cent those
shoes—...[and] that the shoes worn by Alberto Rincon, his

roonmate, also the sanme size shoes that Pablo wears, and you
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will see from the evidence in this case as roommtes they
exchanged I tens of cl ot hi ng from time to time.”
T.12.1577,78,1583. This point was reinforced in closing, when
the prosecutor remnded the jury that Pablo Ibar shared a
residence with Hernandez and Ri ncon “who happened to have on
t hem shoes, state’'s exhibit 230, that can’'t be elimnated from
|l eaving a print in blood at the crime scene.”T.52.6873.Cl early,
the State utilized the expert shoe print testinony to its
advant age.

The State conceded the whole case was identity, and its
evidence of identity was not conpelling. The State’'s strategy
was that physical evidence (shoes, a Tec-9 panphlet, O dsnobile
car axle widths) circunstantially supported its case. Alink in
its argunent was expert testinony that a shoe print left at the
scene could have been l|left by shoes Pablo may have worn. The
i ntroduction of that expert testinmony, over a defense objection,
was erroneous.

Section 90.702 allows a witness qualified to inpart to a
jury “scientific, technical, or other specialized know edge” to
testify in the form of an opinion. Yet Boyd was unable to
attribute any “scientific, technical or specialized know edge”
to what he did; he sinmply® will see marks fromthe crine scene
i npression to that of the shoe and | don’t guess, | report what

| see.” T.47.6150-53.He does not require a set nunber of
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conparison points (as in fingerprint analysis) nor is there an
industry standard which sets guidelines to discourage
di screpanci es between experts. He 1is answerable to no
associ ati on of peer review, nor is there any ultimte reviewto
calculate reliability or falsifiability. The absence of these
saf equards | ed defense counsel to make a Frye objection, and
should require this Court to be troubled by the expert shoe
print testinony in this case.
V.
THE TRI AL COURT ERRONEOUSLY PRECLUDED THE
DEFENSE FROM ELICITING EVIDENCE OF THIRD
PARTY MOTIVE AND AN MOSITY AND THE POOR
REPUTATI ON FOR VERACI TY OF A CRITI CAL STATE
W TNESS
A. THE COURT ERRED BY PRECLUDI NG
| MPEACHMENT OF A STATE W TNESS
W TH A TAPED TELEPHONE CALL UNDER
SECTION 934 OF THE FLORI DA
STATUTES
M. Sucharski installed a surveillance canmera in his |living
room because of a bitter falling out wth his Jlive-in
girlfriend, Kristal Fisher. Police found a tape of a tel ephone
conversation between these two containing violent threats which
t he def ense characterized as “very significant to expl ai ni ng how
persons unrelated to Pablo Ibar my very well explain, be the
perp that perpetrated this offense and not Pablo...”.T.18.2393.

The defense unsuccessfully attenpted to introduce this tape

t hrough an enpl oyee of the nightclub, who was able to recognize
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the voices on the tape. T. 18.2392-2402.

The tape served a second purpose for the defense. Detectives
had interviewed Ms. Fisher and di scounted her as a suspect. The
def ense wanted to expl ore whether the police had listened to the
tape, and the threats contai ned therein by Fisher and Suchar ski
bef ore absol ving her in the investigation. The defense asked t he
court whether its exclusion of the tape barred its use as a
device to inpeach the police; the court ruled “I”mnot sure you
can do it on inpeachnent. | thought it was prohibited, period.”
T.18.2399. The issue canme to fruition during the cross-
exam nation of the detective when the defense asked the officer
if he was aware of the recording when he spoke to Ms. Fisher
The State raised the Section 934 objection, and the defense
argued that he should be able to ask the officer if he played
the tape for her during their interview, as the officer said in
a deposition that he had. The court disallowed any questions,
over a defense objection.T.20.2707-09.

The State clainms the error by the court in precluding the
use of the tape to inpeach the officer was not preserved error,
and was harm ess. Both of these defenses nust fail. First, the
ban on inpeachment was objected to by the defense.T.20.2709
Second, any suggestion that the error was harml ess goes out the
wi ndow when a review of the detective's testinony occurs. The

tape denonstrated extrenme hostility between Sucharski and
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Fisher. The officer had testified in deposition that he had
heard the tape recording. Yet the officer told the jury he
di scounted Fisher as a suspect because he was unaware of any
hatred, hostility,or despi senent between the two, and he di d not
recall playing the tape. The court barred the defense from
i npeachi ng the officer and from showi ng hima transcript of the
recording to refresh his nenory. T.20.2709- 16.

The court erred in prohibiting the defense from cross-
exam ning the detective about the recorded argunment between
Sucharski and Fisher. The defense was entitled to show the
officer was wuntruthful about having heard the tape, was
mnimzing the nature of the violent threats, and was caught
lying about his failure to pursue a legitimte suspect. The
statutory exclusionary rule of Section 934 did not bar the
cross-exam nation attenpted by M. Ibar. Any conflict between
evidentiary rules and the Confrontation Clause is decided in

favor of the accused. Davis V. Al aska, 415 U.S. 308 (1974).

Al so, inadmssibility of the tape did not create a license to
commt perjury by the officer. A statenent or piece of evidence
may be inadm ssible yet properly utilized to cross-exam ne and

i npeach a dishonest wtness. See, Harris v. New York, 401

U S. 222 (1971); Bedoya v. State, 604 So.2d 3 (Fla. 3¢ DCA

1992) (st atenment s excl uded under Mranda admissible to

i npeach). The error was harnful and preserved and warrants a new
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trial.
B. THE REPUTATI ON TESTI MONY

The best evidence of Kim Sans’ inportance to the
prosecution is the ampbunt of times the State argues that other
errors are harnl ess because of the testinmony of Kim Sans. Bri ef
of Appellee at 20,35,42 and 46. The defense proffered the
testinony of a detective who had testified at a previous trial
that Ms. Sans’ reputation was that of a liar. That opinion was
based upon the detective’'s conversations with five people,
i ncludi ng those who knew her best— her nother, her brothers and
a friend. The court erred in excluding that testinmony by finding
the pool of community nenmbers too snmall and too intinmate.
| ndeed, it is rare for strangers to know a person’s reputation;
reputation evidence would be scarce if the predicate for its
adm ssion is many community nenmbers who have know edge of nore
than one incident. The transience of modern living all but
precl udes establishing this foundation wthout resort to those
cl osest to a subject. Detective Lillie was prepared to testify
that Ms. Sans was a known liar; given the inportance of her
credibility, both in the trial and on this appeal, the court
abused its discretion in excluding this testinony.

VI .

THE | NTRODUCTI ON OF EVI DENCE REGARDI NG A
LI VE LI NEUP WAS I N VI OLATI ON OF THE FLORI DA
AND FEDERAL CONSTI TUTIONS WHERE MR. | BAR
WAS DENI ED THE RI GHT TO THE PRESENCE OF HI S
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RETAI NED COUNSEL

The State’ s response enables this Court to decide this point
on a narrow | egal issue: whether a person conpelled to stand in
a line-up by a judicial warrant is in “custodial restraint” as
that termis utilized in Rule 3.111 of the Florida Rules of
Crimnal Procedure. If so, M. Ibar’s right to counsel under
Article 1,Section 16 of the Florida Constitution was viol ated
when he was forced to appear in alive line-up wthout counsel,
especially wher e har nf ul evi dence fl ow ng from that
identification procedure was introduced into evidence at his
trial.

The State acknow edges that the right to counsel in Florida
attaches “as soon as feasible after custodial restraint”. See,

Smth v. State, 699 So.2d 629 (Fla.1997); Traylor v. State, 596

So.2d 957 (Fla. 1992); Rule 3.111, Fla. R CrimP.;Brief of
Appel l ee at 64. The State al so concedes that (1) M. |bar was
forcibly put in the line-up by police,(2) that M. Ibar
requested the presence of his attorney, (3) the police contacted
his attorney who asked to be present at the line-up, and(4) the
police neverthel ess decided to proceed with the |ine-up w thout
the |lawer. AB at 63;1B at 71-72. These undi sputed facts all ow

for de novo resolution of the legal issue at hand. Killian v.

State, 761 So.2d 1210 (Fla. 2d DCA 12000).

It is not surprisingthat thereis little precedent onthis

-20-



i ssue. Generally, a person will volunteer to appear in a line-up
or the procedure occurs post-arrest, so the right to counsel
issue is clear. This issue arises because M. Ibar did not
consent to the procedure and he had not yet been arrested on the
M ramar hom cides; therefore, the police obtained a search
warrant and conpelled himto stand in the |ine-up.

This Court <can interpret the meaning of “custodi al
restraint” in Rule 3.111 by analyzing those cases deci ded when
a suspect is interrogated without Mranda warnings and the State
defends the police by contendi ng the suspect was not in custody.

See, Ramirez v. State, 739 So.2d 568 (Fla.1999). Those cases

hold that a person is in custody when a reasonabl e person woul d
consider hinmself in custody after consideration of the manner in
whi ch police sumopn the suspect, the purpose of the detention,
whet her the person is confronted with evidence of guilt, and
whet her the suspect is inforned of their right to |eave the

pl ace of questioning. Mansfield v. State, 758 So.2d 636 (Fl a.

2000). Consideration of these criteria on the facts of this case
mandates the conclusion that M. Ibar was in *“custodi al
restraint” when conpelled to stand in a line-up. First, he could
not refuse the warrant’s command, nor was he free to | eave. The
manner in which he was forced to participate in the |ine-up

reeks of custodial restraint. See, United States v. Byram 145

F.2d 405 (1st Cir. 1998) (defendant in custody on unrel ated matter
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subj ected to custodial interrogation when renoved fromcell to
be interviewed by police). Second, he was powerless to assert
his rights; his request for counsel was summarily deni ed. Also,
M. Ibar was clearly advised that his freedom was curtail ed-a
significant indicator that a person is in custody. Bedoya V.

State, 779 So. 2d 574 (5'" DCA 2001); Killian, supra;(directing man

to stand in a certain spot while a search warrant is executed
was custodial). This Court nust conclude that Article 1, Section
16 was inplicated and violated by the police conduct in this
case.

It is equally evident that the Ii ne-up evidence was harnf ul .
Gary Foy told police he saw two nen |eaving the Suchar ski
resi dence, and saw t he passenger [purportedly Ibar] for seconds
at a time through two sets of tinted wi ndows and at an
angle. T.21.2959-65. He was unable to positively identify the
Def endant’s picture in a photo spread two weeks |ater. Yet he
did make a positive identification at the subsequent live |ine-
up; coincidentally, M. Ibar was the only person in the |ine-up
whose picture had been in the earlier photo spread. Also, the
jury was advised by a police officer that Foy spontaneously
sel ected M. |bar before the line-up began, a fact Foy did not
recall. Indeed, the prosecutor harped on this in his closing
statement, when he reminded the jury of Foy's Iline-up

identification and his remarkabl e spontaneous decl aration even
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bef ore the procedure began. T.52.6879,80. It is axiomatic, in a
case when identity was the only issue, that the harm ess error
rul e cannot excuse this constitutional violation.

A finding that a person taken by warrant to stand in a |ine-
up is entitled to counsel wll have little effect on the
adm ni stration of justice yet will safeguard the constitutional
right to counsel and protect against factual disputes which
arise at line-ups (which occurred in this case). The result of
such a holding will sinply require police to read a person a
M randa advi senent which infornms the suspect that he or she has
the right to counsel at the line-up, or the right to waive
counsel. This procedure is a small price to pay to ensure
devotion to the Florida Constitution.

VI,

THE INTEGRITY OF THE TRI AL WAS AFFECTED BY
PREJUDI Cl AL REFERENCES TO EVIDENCE OF
EXTRINSIC CRIMES, BY OPINNON OF GUILT
TESTI MONY AND SILENCE UPON CONFRONTATI ON,
AND BY CHARACTER AND CONSCI QUSNESS OF GUI LT
EVI DENCE AGAINST THE CO DEFENDANT \WHI CH
DENI ED MR. | BAR DUE PROCESS OF LAW UNDER THE
FLORI DA AND FEDERAL CONSTI TUTI ONS

A. INFORM NG THE JURY THAT THE ORIG NAL TIP IN THE

CASE CAME FROM A HOM CIDE UNIT I N ANOTHER CITY, THE

| NSI NUATI ON OF OTHER EVI DENCE NOT BEFORE THE JURY, AND

SUGGESTING TO THE JURY MR | BAR S | NVOLVEMENT W TH

NARCOTI CS WAS ERRONEOUS

The prejudicial remarks by the witness occurred on page 3738

of Volunme 27 of the trial transcript. Monents |ater, at page

3743, the State asked for a side-bar as the prosecutor broached
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“a delicate matter” and a |ong bench conference ensued. The
defense made its objection to the officer’s comment during this
si de-bar Dbreak.T.27.3777. Therefore, the objection nmet the
requi rement that the claimbe raised in a tinmely fashion.

The coments— that police received a substantial |ead from
the M am -Dade Hom cide Unit— was an invidious invitation for
the jury to ponder the existence of other hom cides and M.
| bar. This error, taken in conjunction with the testinony from
Gary Foy that he travel ed to Mam to view the |ine-up,
T.21.2826,assuredly left the jury to wonder if other nurders
were on M. |bar’s slate.

The prospect of M. Ibar’s involvenment in drugs was also
visited upon the jury; an immedi ate objection and notion for
m strial ensued.T.41.5583-88. Despite being warned not to
mention drugs, a detective told the jury that Jean Klinmeczko had
been thrown out of the Lee street hone by Pablo after Klinmeczko
stole “noney and drugs” froma safe within the hone.

The State defends this coment of extrinsic evidence by
arguing that others lived in the hone, and the comment did not
directly inpute the drugs to M. lbar. AB at 72-74. The irony of
this attempt to mnimze the error is the fact that the
prosecution spent all of its efforts tying everything found in
that home to M. |Ibar; indeed, the Tec-9 panphlet, the

ammuni tion, kitchen gloves, and the sneakers were not found in
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Pabl o’s room but the State held himresponsible for each item
in arguing its circunstantial evidence case to the jury. Now,
the State suggests, to avoid error, that everything in the house
except the drugs belonged to M. Ibar. The State cannot have it
bot h ways.

B. TESTI MONY FROM A POLI CE OFFI CER THAT HE BELI EVED

MR. | BAR WAS GUILTY, WAS NOT TRUTHFUL, AND WAS SI LENT

VWHEN CONFRONTED BY AN ACCUSATI ON OF GUI LT, VIOLATED

THE FLORI DA AND FEDERAL CONSTI TUTI ONS

A Mramar detective net Pablo Ibar a few weeks after the
hom cides to ask him his whereabouts and who he had been with
the |ast weekend in June. Pablo waived his Mranda rights,
answered questions for several mnutes and denied conplicity.
This did not sit well with the officer; frustrated by the
denials and Pablo’ s inability to recite his friend s addresses
and tel ephone nunmbers by heart, the detective told the jury
that he got “the sense Pablo really didn't want to comruni cate
with nme” so he pulled from his pocket a still picture of the
unmasked perpetrator and in a confrontational manner responded
to Pablo’s assertions of innocense,“then Pablo, how did I get
this picture?”T.283825-26, 3834-35. The thud of this accusation
resounded loudly in the courtroom as the prosecutor elicited
this remark wi t hout asking how Pabl o responded, | eaving the jury
to hear only the sounds of silence in the face of an accusati on.

The State excuses these inproprieties by contending that

M . | bar never invoked his right to remain silent. However, this
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def ense suggests that when a person chooses to talk to the
officer, a detective can offer an opinion to the jury that the
accused “didn’t really want to communicate with ne”, thereby

excusing this coment on silence. State v. Kinchen, 490 So.2d 21

(Fla. 1985) forbids any coment “fairly susceptible” of being a
comment on silence. The unprovoked statement by the officer
certainly qualifies.

The detective also managed to insinuate his unsolicited
opi nion that he believed M. Ibar was the man depicted in the
crime scene video. Clearly, opinion of guilt testinony is

prohi bited. Martinez v. State, 761 So.2d 1078 (Fla. 2000). The

officer directly told the jury, in his retort to Pablo’s denials
of guilt,” then Pablo, how did | get this picture?” The State
expl ains that the ban on a witness offering an opinion on guilt
does not apply here, as Mnzella' s attack was not a direct
comment. AB at 80. This side-step should fail; the scenario of
the picture confrontation allowed the jury to hear t he
threefold opinion fromthe |ead detective that (1) Pablo was
lying, (2) Pablo wanted to remain silent, and(3) Pablo was
guilty. A pronpt defense objection preserved these errors, and

warrant a new trial.

C. I NFORM NG THE JURY THAT CO- DEFENDANT PENALVER WAS
| NVOLVED IN A GANG, HAD A CRI M NAL HI STORY, AND HAD
EXPRESSED THE DESI RE TO KI LL HI MSELF UPON LEARNI NG HE
WAS WANTED FOR QUESTI ONI NG, WAS REVERSI BLE ERROR

The defense objected to the introduction by the State of
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Penal ver’s gang nenbership and crimnal past as a wtness
finished inparting this information to the jury. The requirenent
that the issue be tinely presented for a judicial ruling was

met. Jackson v. State, 451 So.2d 458 (Fla.1984).

The State posits that a single gang reference is not so
i nvidious as to undo an entire trial. Indeed, that is why this
claimis together with the evidence of Penalver’s crimnal past
and his expression of suicide; a pile of inproprieties can
accurmul ate to an unavoi dable inpedinent to a fair trial. There
was no excuse for tarring M. Ibar with Penalver’s distraught
reaction to his nanme being in a newspaper article connected to
the crines. The position of the State is that the evidence was
adm ssi ble against M. I|bar as Penalver was a party-opponent
under Section 90.803(18)(e), see AB at 89; this discussion omts
any di scussion of the Confrontation Clause. In any event, fatal
to that claimis the fact that the statement was not uttered by
t he Defendant, nor made in his presence, precluding application
of this genre of hearsay exceptions. The accunul ati on of these
attacks on Penal ver, designed to prejudice M. |bar, was harnfu
error.

VI,

THE | MPOSI TI ON OF THE DEATH PENALTY I N THI' S
CASE, AND FLORIDA'S CAPITAL SENTENCI NG
STATUTE, VIOLATE THE FLORI DA AND FEDERAL
CONSTI TUTI ONS

M. Ibar would rely on those argunents of fact and | aw set
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forth in his initial brief on this Point. He would contest,
however, the statenent made by the State that he did not raise
inthe trial court the clains that his Sixth Amendnment right to
ajury trial was violated by the lack of findings of fact in the
jury recomrendation and the lack of specific findings by the
jury as to aggravating factors. AB at 91.However, the
Suppl enmental Record at Vol ume 1 contai ns co-defendant Penal ver’s
Mot i on to Decl are Section 921. 141, Fl ori da St at ut es
Unconstitutional For Lack of Adequate Appellate Review, which
M. | bar adopted below. That notion argues that the absence of
special verdicts in Florida regardi ng aggravati ng factors deni es
a def endant due process of | aw and vi ol ates the sixth amendnent,

t hus preserving the issue for review
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