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PRELIMINARY STATEMENT 

Warfield Raymond Wike, a p p e l l a n t ,  w a s  t h e  d e f e n d a n t  in 

S a n t a  R o s a  County C i r c u i t  Cour t  C a s e  N o .  88-547-CF below. He 

w i l l  be r e f e r r e d  t o  here as "Mr. Wike" or " t h e  d e f e n d a n t . "  

The State of Florida, appellee, w i l l  be referred t o  as " t h e  

s ta te .  '' 

The record on a p p e a l  r e g a r d i n g  t h e  Florida Rule  of 

C r i m i n a l  Procedure 3.850 proceeding  i s  i n  s i x  volumes. 

There  are three numbered volumes. By "numbered" w e  mean 

t h a t  t h e  C l e r k  of t h e  C i r c u i t  Court  has  marked t h e  cover page 

of t h e s e  volumes w i t h  a Roman numeral.  Numbered Volume I 

c o n t a i n s  t h e  p l e a d i n g s .  Numbered Volumes I1 and I11 c o n t a i n  

t h e  t r i a l  c o u r t ' s  Order Denying Defendan t ' s  Motion t o  Vacate 

And S e t  A s i d e  Judgments and Sen tences ,  t h e  e x h i b i t s  ( t h e y  are 

voluminous)  attached thereto and c e r t a i n  other  p o s t - h e a r i n g  

p l e a d i n g s  and documents. Reference  t o  t h i s  p o r t i o n  of t h e  

record on a p p e a l  w i l l  be by t h e  symbol "R" followed by a page 

number a p p e a r i n g  a t  t h e  bottom r ight -hand c o r n e r  of each 

page, for  example,  "R 1 2 . "  

An unnumbered f o u r t h  and f i f t h  volumes of t h e  record on 

a p p e a l  c o n t a i n  t h e  t r a n s c r i p t  of t h e  A p r i l  1 9 ,  2000 

e v i d e n t i a r y  h e a r i n g  on t h e  d e f e n d a n t ' s  Florida R u l e  of 

C r i m i n a l  Procedure 3.850 motion. To avo id  c o n f u s i o n ,  when 

v i i  



r e f e r r i n g  t o  t h o s e  e v i d e n t i a r y  hea r ing  t r a n s c r i p t s ,  we u s e  

t h e  letters fol lowed by a page number appea r ing  in t h e  

l o w e r  r i g h t  hand c o r n e r  of each  page, for  example, "EH 40 . "  

T h i s  

i t s  order denying t h a t  R u l e  3.850 motion. 

"EH" 

''EEH" d e s i g n a t i o n  i s  t h e  same used by t h e  t r i a l  court  i n  

A s e p a r a t e  volume c o n t a i n s  t h e  t r a n s c r i p t  of t h e  

November 8 ,  1999  Huff hea r ing  he ld  i n  t h i s  cause .  

The e x h i b i t s  i n t roduced  i n  ev idence  d u r i n g  t h e  

e v i d e n t i a r y  h e a r i n g  are i n  t w o  boxes. 

r e f e r e n c e d  by t h e  number g iven  it by t h e  t r i a l  court  when t h e  

e x h i b i t  w a s  i n t roduced  i n  ev idence  d u r i n g  t h a t  3.850 h e a r i n g ,  

followed by a g e n e r i c  d e s c r i p t i o n  of t h a t  e x h i b i t .  T h i s  w i l l  

be done i n  order t o  distinguish these e x h i b i t s  from t h o s e  

attached t o  the trial court's order denying t h e  Flor ida Rule 

of Cr imina l  Procedure 3.850 motion. 

Each e x h i b i t  w i l l  be 

All emphasis is  added by u s  u n l e s s  i n d i c a t e d  o t h e r w i s e .  

v i i i  



STATEMENT OF THE CASE AND OF THE FACTS 

Nature of the Case, Course of the Proceedings Below 
including Disposition in the Lower Tribunal and 

Statement on Jurisdiction 

T h i s  i s  a direct appea l  t o  t h e  Supreme Cour t  of Florida 

from a f i n a l  order of t h e  C i r c u i t  Court  of t h e  F i r s t  J u d i c i a l  

C i r c u i t  of Florida dated September 2 7 ,  2 0 0 0 ,  denying t h e  

d e f e n d a n t ' s  motion t o  vacate and set aside h i s  judgments and 

s e n t e n c e s ,  i n c l u d i n g  death sen tences ,  f i l e d  p e r  t h e  

p r o v i s i o n s  of Florida Rule of Cr imina l  Procedure 3.850. On 

October 1 2 ,  1988, t h e  defendant  w a s  i n d i c t e d  by a S a n t a  R o s a  

County, Florida Grand J u r y  and charged w i t h  t h e  f o l l o w i n g  

f e l o n y  crimes: 

Count I - first degree  premedi ta ted  murder of Sara 

Rivazfar; 

Count I1 - f e l o n y  murder of Sara R ivaz fa r ;  

Count I11 - kidnapping of Sara Rivaz fa r ;  

Count I V  - kidnapping of Sayeh RiVaZfaK; 

Count V - s e x u a l  b a t t e r y  of Sayeh R ivaz fa r ;  

Count V I  - a t tempted  premedi ta ted  murder of Sayeh 

R i v a z f a r ;  and 

Count V I I  - a t tempted  f e l o n y  murder of Sayeh R i v a z f a r .  

The First Trial 

Jury t r i a l  commenced i n  Mil ton,  San ta  R o s a  County, 

Florida on June 13, 1 9 8 9 ,  t h e  Hon. Ben Gordon, C i r c u i t  Judge,  

p r e s i d i n g .  The de fendan t  t es t i f ied  i n  h i s  own beha l f  d u r i n g  

t h e  t r i a l .  A t  t h e  conc lus ion  of t h e  j u r y  t r i a l ,  t h e  

1 



d e f e n d a n t  w a s  found g u i l t y  on a l l  c o u n t s .  An  a d v i s o r y  

p e n a l t y  phase  p roceed ing  p e r  t h e  provisions of S e c t i o n  

921.141, Flor ida S t a t u t e s ,  as t o  Counts I and 11, began t h e  

day  a f t e r  t h e  g u i l t y  verdicts  were r e t u r n e d .  The j u r y  

recommended t h e  d e a t h  s e n t e n c e  as t o  Counts I and 1I1 by a 

vote of 9 - 3 .  The de fendan t  w a s  t h e r e a f t e r ,  on J u l y  13 ,  1989, 

s e n t e n c e d  t o  d e a t h  by t h e  t r i a l  c o u r t  as t o  Counts I and I1 

(premeditated murder i n  t h e  f i r s t  d e g r e e  and f e l o n y  murder,  

r e s p e c t i v e l y )  and t o  t e r m s  of i n c a r c e r a t i o n  on t h e  r ema in ing  

counts, t o  r u n  c o n c u r r e n t l y  w i t h  t h e  d e a t h  s e n t e n c e s .  

On J u l y  1 4 ,  1989, t h e  de fendan t  f i l e d  a t i m e l y  n o t i c e  o f  

a p p e a l  i n  t h e  c i r c u i t  c o u r t  t o  t h e  Supreme Cour t  o f  Florida.  

Upon c o n s i d e r a t i o n  of t h e  a p p e a l ,  t h i s  Cour t  a f f i r m e d  t h e  

c o n v i c t i o n s  as t o  a l l  c o u n t s ,  a f f i r m e d  t h e  s e n t e n c e s  as t o  

Counts  III-VII, b u t  reversed and remanded r e g a r d i n g  t h e  d e a t h  

s e n t e n c e s  imposed i n  Counts I and I1 due t o  t h e  f a i l u r e  o f  

t h e  t r i a l  c o u r t  t o  g r a n t  t h e  de fendan t  a c o n t i n u a n c e  of t h e  

p e n a l t y  phase  p o r t i o n  of t h e  c a p i t a l  p roceeding .  

State ,  596 S o .  2d  1 0 2 0  ( F l a .  1 9 9 2 ) .  

See Wike v. 

1 
w a s  e f f e c t i v e l y  given t w o  d e a t h  sentences; t h a t  i s ,  regarding 
Counts  I ( c h a r g i n g  f i r s t  d e g r e e  p remed i t a t ed  murder )  and I1 
( c h a r g i n g  f e l o n y  murder ) .  See, f o r  example, Wike v. State,  
596 So. 2d a t  1020 ( F l a .  1 9 9 2 ) ,  where t h i s  Cour t  r e f e r e n c e s  
merely a " s e n t e n c e  of  d e a t h . "  T h i s  would seem t o  i n d i c a t e  
t h a t  t h e  d e f e n d a n t  c o u l d  have o n l y  been sentenced t o  d e a t h  as 
t o  Count I -- n o t  Count 11. Out  of a n  abundance of c a u t i o n ,  
however, t h e  d e f e n d a n t  s p e c i f i c i a l l y  sought  and c o n t i n u e s  t o  
seek t o  have set aside any and a l l  c o n v i c t i o n s ,  judgments and 
s e n t e n c e s ,  i n c l u d i n g  d e a t h  s e n t e n c e s ,  imposed a g a i n s t  h i m .  

The re  i s  some confus ion  r e g a r d i n g  whether  t h e  d e f e n d a n t  
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The Second (Penalty Phase Only) T r i a l  

I n  December 1992 ,  a second p e n a l t y  phase  t r i a l  w i t h  a 

d i f f e r e n t  judge  and j u r y  w a s  h e l d  i n  c i r c u i t  c o u r t  a g a i n  i n  

Mi l ton .  A t  t h e  c o n c l u s i o n  of  t h a t  t r i a l ,  t h e  j u r y  

unanimously (12-0)  recommended t h a t  t h e  d e a t h  p e n a l t y  be 

imposed. The t r i a l  court ,  Hon. Pau l  A .  Rasmussen, C i r c u i t  

Judge, f o l l o w i n g  t h e  jury's a d v i s o r y  o p i n i o n ,  s e n t e n c e d  t h e  

d e f e n d a n t  t o  d e a t h .  A f t e r  f i l i n g  a t imely n o t i c e  of  a p p e a l  

o f  t h e  d e a t h  sentence(s) imposed i n  t h e  second t r i a l ,  t h i s  

Court, on November 2 3 ,  1 9 9 4 ,  i n  Wike v. State, 648 So. 2 d  683 

( F l a .  1994), reversed t h e  t r i a l  c o u r t ' s  imposition of t h e  

d e a t h  sentence(s) because  t h e  de fendan t  had been d e n i e d  The 

r i g h t ,  per F l o r i d a  Rule of  Cr imina l  Procedure  3 . 7 8 0 ( c ) ,  t o  

make t h e  c losing argument d u r i n g  the p e n a l t y  phase  o f  t h e  

t r i a l .  Rehear ing  w a s  den ied  on Janua ry  2 5 ,  1995. 

The Third (Penalty Phase Only) T r i a l  

I n  a t h i r d  p e n a l t y  phase  t r i a l  w i t h  Judge Rasmussen 

p r e s i d i n g ,  a g a i n  i n  Mi l ton ,  a new j u r y  recommended t h e  d e a t h  

p e n a l t y  by a vote of 12-0.  The t r i a l  c o u r t  fo l lowed  t h e  

recommendation and sentenced M r .  Wike t o  d e a t h .  An appeal t o  

t h e  Supreme Cour t  of F l o r i d a  followed. I n  Wike v. State,  698 

So. 2d 817 (Fla. 1997) ,  t h i s  Honorable Cour t ,  on J u l y  17 ,  

1997,  a f f i r m e d  t h e  d e a t h  sen tence .  The d e f e n d a n t  f i l e d  a 

t imely  p e t i t i o n  f o r  w r i t  of cer t iorar i  i n  t h e  Un i t ed  States 

Supreme Cour t .  Tha t  p e t i t i o n  w a s  den ied  on Janua ry  1 2 ,  1998 .  

I n  Supreme Cour t  of Florida Case N o s .  82,322, 23 FLW S363 

(6/25/98), and/or 92,026, 23 FLW S363 ( 6 / 2 5 / 9 8 ) ,  t h e  c o u r t  



to l led  t h e  t i m e  for M r .  Wike t o  f i l e  a post c o n v i c t i o n  mot ion  

t o  vacate h i s  judgments and s e n t e n c e s  p e r  t h e  p r o v i s i o n s  of 

Florida Rule of C r i m i n a l  Procedure  3.850 and 3.851 -- and t h e  

t i m e  f o r  making a p u b l i c  records demand per Florida Rule  o f  

C r i m i n a l  P rocedure  3.852 th rough  and u n t i l  October 1, 1999.  

The Postconviction Proceedings in the Trial Court 

On J a n u a r y  8 ,  1999 ,  t h e  d e f e n d a n t  f i l e d  w i t h  t h e  t r i a l  

c o u r t  a complete, 15-claim ( R  12-57) Motion t o  Vacate and  Set 

A s i d e  Judgments and Sen tences  p e r  the p r o v i s i o n s  of Florida 

Rule  of C r i m i n a l  Procedure  3.850.2 ( R  1-105) On J a n u a r y  14, 

1999,  t h e  trial c o u r t  ordered t h e  s ta te  t o  f i l e  a r e s p o n s e .  

( R  1 0 6 )  On A p r i l  13, 1 9 9 9 ,  t h e  s ta te  served a r e s p o n s e  t o  

the 3.850 motion.  (R 107-122) On November 8 ,  1 9 9 9 ,  t h e  

t r i a l  court conducted  a Huff hea r ing  i n  order t o  d e t e r m i n e  

which of t h e  15 claims set f o r t h  i n  t h e  3.850 mot ion  r e q u i r e d  

an e v i d e n t i a r y  h e a r i n g .  On March 6 ,  2 0 0 0 ,  the t r i a l  court  

r e n d e r e d  a n  order d e t e r m i n i n g  t h a t  s i x  of t h e  claims r e q u i r e d  

a n  e v i d e n t i a r y  h e a r i n g .  The s i x  claims w e r e :  

§ C l a i m  VII -- F a i l u r e  t o  move t o  s u p p r e s s  i l l e g a l  

search and s e i z u r e ;  

§ C l a i m  V I I I  -- F a i l u r e  t o  i n v e s t i g a t e  w i t n e s s e s  and 

p r e s e n t  a l i b i  w i t n e s s e s ;  

§ C l a i m  IX -- F a i l u r e  t o  move f o r  change  i n  venue;  

§ C l a i m  X -- Failure to object t o  absence  of 

Defendant  a t  critical stages of trial; 

C l a i m  XV is mislabeled on  pages  56 and 57 o f  t h e  3.850 
mot ion  as C l a i m  X I I I .  



§ C l a i m  X I  -- F a i l u r e  t o  have t h e  de fendan t  p r e s e n t  

a t  side bar confe rences ;  and 

§ C l a i m  VTX -- F a i l u r e  t o  p r e s e n t  a p rope r  case w i t h  

regard to t h e  t h i r d  p e n a l t y  phase t r i a l .  

(See E x h i b i t  A a t t a c h e d  t o  Order ( R  195-389) denying 3.850 

motion. ) 

On A p r i l  1 9 ,  2 0 0 0 ,  t h e  t r i a l  c o u r t  p r e s i d e d  a t  a n  a l l -  

day e v i d e n t i a r y  h e a r i n g  r ega rd ing  t h o s e  claims. On September 

2 7 ,  2000 ,  t h e  t r i a l  c o u r t  rendered  a f i n a l  order denying  t h e  

3.850 motion on t h e  merits. ( R  195-537) On t h a t  same day ,  

w i t h i n  j u s t  a few hours  a f t e r  t h e  Order denying t h e  3.850 

motion w a s  rendered, the defendant  f i l e d  a t i m e l y  notice of 

a p p e a l  i n  t h e  c i r c u i t  c o u r t  t o  t h i s  Honorable Cour t .  ( R  538)  

Statement an Jurisdiction 

T h i s  i s  a direct  appea l  from a f i n a l  o r d e r  of t h e  

C i r c u i t  Cour t  of t h e  F i r s t  J u d i c i a l  C i r c u i t  of F l o r i d a  

r ende red  on September 2 7 ,  2000 ( R  195-389), Hon. Pau l  A .  

Rasmussen p r e s i d i n g ,  which denied t h e  d e f e n d a n t ' s  Florida 

Rule of Cr imina l  Procedure 3.850 motion t o  vacate t h e  

judgments of g u i l t  and s e n t e n c e s ,  i n c l u d i n g  t h e  death 

s e n t e n c e ( s ) ,  rendered a g a i n s t  him. Th i s  Honorable Cour t  has  

j u r i s d i c t i o n  p e r  t h e  p r o v i s i o n s  of A r t i c l e  V ,  S e c t i o n  

3(b)(l), Florida C o n s t i t u t i o n ;  and Florida Rule of Cr imina l  

Procedure  3 .850(g ) ,  which p rov ides ,  i n  p a r t ,  t h a t  

" ( a ) n  a p p e a l  ( f rom t h e  d e n i a l  of a 3.850 motion3)  
may be taken  t o  t h e  a p p r o p r i a t e  a p p e l l a t e  c o u r t  
from an  order entered on t h e  motion as f r o m  a 

Words i n  p a r e n t h e s e s  added. 
--- . . 
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f i n a l  judgment on a p p l i c a t i o n  f o r  w r i t  of habeas 
corpus .  '' 

- See Demps v. State,  515 So. 2d 1 9 6  ( F l a .  1 9 8 7 ) .  

The Basic Facts of t h e  Case as  Reported i n  part by t h e  
Supreme Court of Florida in Wike v .  S ta te ,  596 So. 2d 

1020 (Fla. 1992) 

The f a c t s  as found by t h e  Supreme Court  of Florida i n  

Wike v. State, 596 So. 2 d  1 0 2 0  (Fla. 1 9 9 2 ) ,  reflect t h a t ,  a t  

approximate ly  6:30 a.m.  on September 2 2 ,  1988,  a c o u p l e  found 

e i g h t -  y e a r  old Sayeh R ivaz fa r  a l o n g s i d e  a rural  road in 

Santa  R o s a  County. 

other t o  h e r  throat. The coup le  n o t i c e d  t h a t  S a y e h ' s  t h r o a t  

Sayeh w a s  waving one hand and h e l d  t h e  

w a s  c u t  and immediately drave h e r  t o  a store t o  c a l l  for 

h e l p .  During t h e  dr ive ,  Sayeh t o l d  t h e  coup le  t h a t  a man had 

c u t  h e r .  She said t h a t  t h e  man had t a k e n  h e r  and h e r  sister 

from t h e i r  home and t o  t h e  woods where he c u t  h e r  t h r o a t  and 

k i l l e d  h e r  s i x - y e a r  old sister, Sarah. A f t e r  t h e  coup le  

q u e s t i o n e d  Sayeh about  t h e  vehicle,  Sayeh w a s  asked  i f  s h e  

knew anyone w i t h  t h a t  t y p e  of car, and Sayeh to ld  them t h a t  

it belonged t o  a man named Ray. Later a t  t h e  h o s p i t a l ,  it 

w a s  de te rmined  t h a t  Sayeh suf fered  a c u t  t h r o a t  and t w o  

l a c e r a t i o n s  t o  h e r  vag ina  which w e r e  c o n s i s t e n t  w i t h  f o r c e d  

p e n e t r a t i o n .  

A s e a r c h  for Sarah Rivaz fa r  began s h o r t l y  a f te r  Sayeh 

was found. Sarah's body w a s  found i n  t h e  woods about 

s e v e n t y - f i v e  feet from t h e  d i r t  road where  Sayeh w a s  p i cked  

up. Sarah's hands w e r e  t i e d  behind h e r  back and h e r  th roa t  

had been c u t .  C r i m e  s cene  t e c h n i c i a n s  recovered several 



items o f  evidence from t h r e e  s e p a r a t e  l o c a t i o n s  n e a r  t h e  area 

where t h e  body w a s  found. These inc luded  p i e c e s  of s h i r t  

material, t i re  t r a c k s  and blood s t a i n s .  Based upon t h e  

i n f o r m a t i o n  i n v e s t i g a t o r s  ga the red  from Sayeh and h e r  mother ,  

t h e y  de termined  t h a t  t h e  man named Ray w a s  a s u s p e c t .  

O f f i c e r s  immediately went t o  t h e  r e s i d e n c e  of A l i c e  O b e r ,  M r .  

Wike ' s  mother.  From ne ighbors ,  t h e y  l e a r n e d  t h a t  an e l d e r l y  

coup le ,  a t h i r t y - y e a r  old man, and a c h i l d  l ived i n  t h e  

house.  They also l e a r n e d  t h a t  t h e  e l d e r l y  man w a s  c o n f i n e d  

t o  a whee lcha i r .  Parked i n  f r o n t  of t h e  house w a s  a n  older 

model g r e e n  Dodge automobile  w i t h  a d e n t  on t h e  side, which 

fit t h e  d e s c r i p t i o n  g iven  by Sayeh and h e r  mother as b e i n g  

Wike 's  car. A computer check revealed t h a t  t h e  car w a s  

r e g i s t e r e d  t o  Raymond Wike. 

o f f i c e r  rang t h e  f r o n t  d o o r b e l l ,  ano the r  o f f i c e r  hea rd  

movement i n s i d e .  The o f f i c e r s  had t h e  d i s p a t c h e r  call t h e  

house.  A man named ''Ray" answered. H e  was warned t o  come 

o u t s i d e  w i t h  h i s  hands on h i s  head or else. when he d id ,  t h e  

o f f i c e r s  arrested him on the spot. Then t h e  o f f i c e r s  

conducted a sweep of t h e  house t o  de termine  i f  t h e r e  w e r e  

o t h e r  occupants .  A f t e r  t h e  sweep, t h e  o f f i c e r s  obtained a 

s e a r c h  w a r r a n t ,  s ea rched  t h e  house and t h e  car, and s e i z e d  

several i t e m s  of ev idence  from each. The au tomobi le  w a s  also 

s e i z e d .  

Although no one answered when a n  

Mr. Wike w a s  i n d i c t e d  for murder, a t t empted  murder,  

sexual b a t t e r y ,  and kidnapping. Counts I and I1 charged  

p remed i t a t ed  murder and felony murder, r e s p e c t i v e l y ,  f o r  t h e  



d e a t h  of Sarah .  

Sarah and Sayeh. Count V charged s e x u a l  b a t t e r y  of Sayeh, 

and Counts V I  and V I I  charged a t tempted  p remed i t a t ed  murder 

and a t t empted  felony murder of Sayeh. 

Counts I11 and IV charged t h e  k idnapping  of 

At t r i a l ,  Patr ic ia  R ivaz fa r ,  t h e  g i r l s '  mother ,  

t e s t i f i e d  t h a t  s h e  and h e r  c h i l d r e n  had known Ray Wike for a 

l i t t l e  over a y e a r .  Evidence s e i z e d  from Wike and h i s  

v e h i c l e  established t h a t :  

§ Semen s t a i n s  from a t y p e  "A" secretor w e r e  found on 

t h e  t o r n  p i n k  b a t h i n g  s u i t  found i n  t h e  car; 

s A c h i l d ' s  sock found on or i n  t h e  car had t y p e  "0" 

blood s t a i n s ,  matching S a y e h ' s  t y p e ;  

§ The car seat material had type "0" blood s t a i n s ,  as 

d id  t h e  underpants  t h a t  Sayeh wore; 

§ O t h e r  blood s t a i n s  matching Sarah 's  t y p e  "0"  blood 

w e r e  found on t h e  p i n e  needles  ob ta ined  from t h e  scene  where 

Sarah's body w a s  located, on a t e n n i s  shoe ( a  s i n g l e  d rop) ,  

and on a b l u e  b l a n k e t  s e i z e d  from t h e  c a r p o r t  a t  t h e  

d e f e n d a n t ' s  p a r e n t s '  r e s i d e n c e ;  and 

§ Wike, be ing  a t y p e  "A" secretor, c o u l d  have 

c o n t r i b u t e d  t o  t h e  semen s t a i n s  found on v a r i o u s  i t e m s  i n  t h e  

car. 

F u r t h e r  DNA t e s t i n g  of t h e  b l u e  b l a n k e t  i d e n t i f i e d  t h e  

t y p e  "0" blood found as coming from Sayeh. A d d i t i o n a l l y ,  a 

h a i r  e x p e r t  tes t i f ied v ia  videotape t h a t ,  f r o m  a p i e c e  of 

t o r n  material found a t  t h e  scene ,  s h e  found t w o  head hairs 

t h a t  w e r e  c o n s i s t e n t  w i t h  Wike 's  ha i r .  She also testif ied 



t h a t  t w o  pub ic  h a i r s  c o n s i s t e n t  w i th  Wike's were found,  and 

t h a t  o t h e r  head h a i r s  w e r e  found c o n s i s t e n t  w i t h  t h e  h a i r  of 

Sa rah  and Sayeh, on t h e  b l u e  b l anke t .  An u n i d e n t i f i e d  

b l eached  h a i r  w a s  found c l u t c h e d  i n  one of S a r a h ' s  hands.  A 

s i n g l e  head h a i r  c o n s i s t e n t  w i t h  Wike 's  w a s  found on b o t h  

S a r a h ' s  and S a y e h ' s  underpants .  

F i n g e r p r i n t  ev idence  w a s  p re sen ted  t h a t  e s t a b l i s h e d  t h a t  

t w o  palm p r i n t s  matching Sayeh ' s  w e r e  found on t h e  t r u n k  of 

Wike 's  car. One of t h e s e  p r i n t s  w a s  made in blood or a 

s u b s t a n c e  of a h igh  p r o t e i n  content.. 

pos i t ion  t h a t  hands would be expec ted  t o  make i n  c los ing  t h e  

t r u n k )  matching w i k e ' s  w e r e  l o c a t e d  on t h e  edge of t h e  t r u n k .  

These p r i n t s  w e r e  also made i n  a subs t ance  of h igh  p r o t e i n  

c o n t e n t .  An e x p e r t  i n  t i r e  t r a c k  comparisons t e s t i f i e d  t h a t  

p l a s t e r  casts and photographs of t h e  t i re  t r a c k s  found a t  t h e  

scene matched t h e  tires from Wike's car. 

Two palm p r i n t s  ( i n  t h e  

Sayeh t e s t i f i e d  t h a t  she  and Sarah  went  t o  bed on 

September 2 1 ,  1988, around 8:OO p.m. She e x p l a i n e d  t h a t  t h e y  

b o t h  w o r e  t h e i r  c l o t h e s  t o  bed since t h e y  w e r e  s o m e t i m e s  l a t e  

f o r  t h e  bus i n  t h e  morning. She stated t h a t  s h e  woke up  i n  a 

car parked  i n  f r o n t  of h e r  house and t h a t  s h e  though t  she 

r ecogn ized  t h e  man's  voice as h e r  mother's f r i e n d ,  Ray. 

S i n c e  she w a s  n o t  f u l l y  awake, s h e  went back t o  s l e e p .  

Furthermore,  s h e  stated t h a t  t h e  man p u t  Sarah  i n  t h e  back 

seat of t h e  car and,  when she asked for  h e r  mother,  he  t o ld  

h e r  t h a t  h e r  mother w a s  coming. Sayeh remembered t r a v e l i n g  

on a paved road which t h e n  t u r n e d  i n t o  a d i r t  road .  Sayeh 
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also stated t h a t  when t h e y  s topped ,  t h e  man r aped  h e r  on t h e  

t r u n k  o f  t h e  car. 

proceeded t o  a d i f f e r e n t  location, where t h e y  s t o p p e d  a g a i n  

and walked i n  t h e  woods. 

k n i f e  w i t h  f i n g e r  g r i p s  on it, t o l d  Sayeh t o  say a prayer,  

t h e n  c u t  h e r  t h r o a t  w i t h  t h e  k n i f e .  

was screaming and t h a t  t h e  man c u t  h e r  t h r o a t  and left.4 

Afterwards ,  t h e y  got back i n t o  t h e  car and 

A t  t h a t  p o i n t ,  t h e  man p u l l e d  a 

She e x p l a i n e d  t h a t  S a r a h  

Sayeh u n t i e d  h e r s e l f  and walked along t h e  road. She w a s  

found and t h e  n a t u r e  of h e r  i n j u r i e s  discovered. She also 

said t h a t  "Ray"  had c u t  h e r .  With t h i s  i n f o r m a t i o n ,  t h e  

police soon went t o  Wike ' s  house where t h e y  a r r e s t e d  him. 

denied t h e  k idnappings ,  t h e  sexual b a t t e r y ,  t h e  a t t e m p t e d  

murder ,  and t h e  murder. 

He 

The Defendant's Version of H i s  Whereabouts and 
Activities on the Night of September 21, and the 

Morning of September 2 2 ,  1988 

M r .  Wike 's  v e r s i o n  of  h i s  whereabouts  around t h e  t i m e  of 

t h e  homicide and a s s o c i a t e d  crimes of conviction are set 

f o r t h  on pages 10-12 of h i s  Florida Rule of  Cr imina l  

P rocedure  3.850 motion. ( R  010-012)  I n  essence, Wike stated 

t h a t  he got o f f  work a t  about  4:OO p.m.  on September 2 1  and 

went t o  h i s  m o t h e r ' s  r e s i d e n c e ,  where he s t a y e d  u n t i l  a b o u t  

6:OO p.m.  H e  t h e n  went t o  t h e  RaceTrac convenience  store and 

bought  gas. Prom t h e r e  he went t o  Frank Freeman's r e s i d e n c e  

i n  M i l t o n ,  Florida.  Some t i m e  between 9:00 p.m. and 1O:OO 

p.m.,  t h e  d e f e n d a n t  went t o  t h e  r e s i d e n c e  o f  B o b  Smith i n  

Under no c i r cums tances  does t h e  de fendan t  agree w i t h  t h e  
f a c t s  as set o u t  i n  t h e  C o u r t ' s  d e c i s i o n  r e f e r e n c e d  above. 
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Pace, Florida. The defendant nex t  went t o  a bar between Pace 

and Mi l ton ,  had a f e w  b e e r s ,  and l e f t  t h e r e  around 11:OO p.m. 

or 11:30 p-m. The defendant  t h e n  went  back t o  t h e  Racetrac 

convenience  store and gas  s ta t ion,  where he spoke w i t h  one  

Tara Leonard. M s .  Tanza Raye Smith, 8728 Lynn Road, Mi l ton ,  

Florida,  s a w  t h e  defendant  buy gas  t h e r e  and t a l k i n g  w i t h  Ms. 

Leonard. T h e r e a f t e r ,  t h e  defendant  s topped  a t  a bar 

( "F red ' s " )  in Mil ton ,  Florida, and spoke w i t h  M s .  Glenda 

H i l l i a r d .  The de fendan t  next  went t o  t h e  S i lve r  Eagle Lounge 

i n  Pensaco la  u n t i l  about  1:30 a.m. on t h e  morning of 

September 2 2 ,  1988. While a t  t h e  S i lve r  Eagle Lounge, he 

made several ( t h r e e )  phone ca l l s  and f i n a l l y  c o n t a c t e d  M s .  

Angela Faulk  Cooper. 

down t h e  highway t o  t h e  Scenic  H i l l s  Lounge. A t  abou t  1:15 

a . m .  on t h e  22nd, M s .  Faulk Cooper p icked  him up from t h e  

Scenic Hills Lounge pa rk ing  l o t  and t o o k  him t o  her r e s i d e n c e  

i n  Pensacola, Florida, where he stayed u n t i l  about  5:45 a . m . ,  

a t  which t i m e  she took  him back t o  t h e  Scen ic  H i l l s  Lounge 

where he  got  h i s  car and t h e n  drove back t o  h i s  p a r e n t s '  

residence i n  Mi l ton .  ( R  10 -12)  

Statement of t h e  Facts Presented during t h e  Florida 
Rule of Criminal Procedure 3.850 Evidentiary Hearing 

H e  t h e n  drove h i s  car a s h o r t  d i s t a n c e  

The f i r s t  w i t n e s s  t o  t e s t i f y  d u r i n g  t h e  3.850 h e a r i n g  

w a s  M r s .  A l i c e  O b e r ,  t h e  d e f e n d a n t ' s  mother.5 She t e s t i f i e d  

t h a t  i n  September of 1988 she  was l i v i n g  i n  S a n t a  R o s a  County 

w i t h  h e r  husband, M r .  Dallas Ober. (EH 1 0 ,  11) She advised 

By agreement of t h e  p a r t i e s  and w i t h  t h e  pe rmis s ion  of 
t h e  c o u r t ,  Ms. Ober t e s t i f i e d  by t e l ephone .  
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t h a t  s h e  was not  present when l a w  enforcement o f f i c e r s  came 

t o  t h e i r  residence w i t h  a search warrant and asked  M r .  Ober 

f o r  pe rmis s ion  t o  s e a r c h  t h e  premises .  (EH 11) She added 

t h a t  M r .  Ober c o u l d  n o t  read or  w r i t e .  (EH 11, 1 2 )  She 

o f f e r e d ,  as an example, t h e  f a c t  that s h e  would have t o  w r i t e  

o u t  checks  f o r  him, and he would p r i n t  h i s  name. ( E H  13)  

M r s .  O b e r  i n d i c a t e d  t h a t  M r .  Wike 's  t r i a l  counsel, M r .  

(now C i r c u i t  Judge)  Terry Terrell, w a s  aware of M r .  O b e r ' s  

i n a b i l i t y  t o  read because,  f o r  example, when t h e y  ( M r .  

Terrell, M r .  O b e r  and M r s .  Ober) w e r e  a t  t h e  O b e r  r e s i d e n c e ,  

M r .  O b e r  would hand her  l e g a l  papers  Mr, Terrell had f o r  them 

and s h e  had t o  read them t o  M r .  O b e r .  (EH 13,  1 4 )  

M r s .  O b e r  c l a r i f i e d  h e r  tes t imony on direct by s t a t i n g  

t h a t ,  p r i o r  t o  t h e  h e a r i n g  on t h e  motion t o  s u p p r e s s  some of  

t h e  evidence s e i z e d  a t  h e r  r e s i d e n c e ,  s h e  did n o t  in form M r .  

Terrell t h a t  M r .  Ober cou ld  n o t  read. As i n d i c a t e d  above, 

t h a t  f a c t  came o u t  on ly  much later,  when t h e  Obers w e r e  a t  

M r .  Terrell's house p r i o r  t o  t h e  t r i a l  and M r .  O b e r  w a s  n o t  

able t o  read and s i g n  t h e  papers  M r .  Terrell had f o r  him. (EH 

1 3 )  She stated t h a t  M r .  Wike had asked Mr. O b e r  t o  be 

p r e s e n t  a t  t h e  h e a r i n g  on t h e  M o t i o n  t o  Suppress  Evidence; 

however, t h e  state had asked M r .  Ober t o  s t a y  a t  home by t h e  

phone and that t h e y  would c a l l  him if t h e y  needed him. (EH 

21) 

M r s .  O b e r  tes t i f ied that. s h e  w a s  n o t  able t o  a t t e n d  t h e  

o r i g i n a l  t r i a l  because she  had a nervous breakdown. (EH 14) 

She i n d i c a t e d  t h a t  the on ly  d i s c u s s i o n  t h e y  ( she  and h e r  
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husband) had w i t h  M r .  Wike ' s  a t t o r n e y  w a s  a long  meet ing (of 

1 0  o f  11 h o u r s )  j u s t  p r i o r  t o  t h e  t r i a l .  (EH 14) She stated 

t h a t  there w a s  no d i s c u s s i o n  r e g a r d i n g  Mr. Wike ' s  a l i b i  

d u r i n g  t h a t  meeting. (EH 15)  

M r s .  Ober tes t i f ied t h a t  t h e  c h i l d  vict ims and he r  

mother and sister were on a friendly basis w i t h  he r  and h e r  

f a m i l y  and v i s i t e d  t h e i r  r e s i d e n c e  on several o c c a s i o n s .  

15) She added t h a t  M s .  R ivaz fa r  and M r .  Wike w e r e  d a t i n g .  

(EH 1 6 )  She added t h a t  M s .  Rivazfar to ld  h e r  t h a t  she  w a s  i n  

a c o n t e s t e d  cus tody  bat t le  w i t h  h e r  ex-husband, and w a s  

a f r a i d  of l o s i n g  her  c h i l d r e n  t o  him. (EH 1 9 )  

t h a t  M s .  R i v a z f a r  told h e r ,  " I ' d  rather see my k ids  dead 

before t h a t  happens." (EH 1 9 )  She stated t h a t  s h e  r e l a y e d  

t h a t  i n f o r m a t i o n  t o  M r .  Terrell. (EB 1 9 )  

(EH 

She said 

On cross examinat ion ,  M r s .  Ober stated t h a t  M r .  O b e r  

to ld  h e r  t h a t  t h e  evening a f t e r  t h e  search of t h e i r  r e s i d e n c e  

by l a w  enforcement ,  he w a s  no t  g iven  a s e a r c h  w a r r a n t  by l a w  

enforcement ,  and t h a t  he was on ly  handed a s e a r c h  w a r r a n t  

later t h a t  n i g h t  when he went t o  t h e  j a i l  t o  v i s i t  M r .  wike. 

(EH 2 3 )  

The n e x t  w i t n e s s  called w a s  M r .  Warfield Raymond Wike, 

t h e  de fendan t .  As t o  C l a i m  X of t h e  3.850 motion, t h e  

de fendan t  t e s t i f i e d  t h a t  he w a s  n o t  p r e s e n t  d u r i n g  c e r t a i n  

critical stages of t h e  proceedings  (EH 2 7 ) ,  i n c l u d i n g  t h e  

fo l lowing :  

§ A t  t h e  a r ra ignment  hea r ing .  (EH 2 7 )  
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s At the docket  ca l l s  on January  1 9 ,  1989, March 23, 

1989,  and A p r i l  4 ,  1989. ( E n  28) I n  t h i s  r e g a r d ,  M r .  Wike 

t e s t i f i e d  t h a t  he wanted t o  be p r e s e n t  a t  h i s  docke t  calls, 

neve r  waived h i s  r i g h t  t o  be p r e s e n t  and d id  n o t  give h i s  

a t t o r n e y  pe rmis s ion  t o  waive his r i g h t  t o  be p r e s e n t .  (EH 

2 8 ) ;  

§ When t h e  t r i a l  began on June 1 2 ,  1989, and at t h e  

beginning  of each  t r i a l  day t h e r e a f t e r .  ( Instead,  a c c o r d i n g  

t o  M r .  Wike, he w a s  brought  i n  t o  t h e  courtroom abou t  l unch  

t i m e ) .  (EN 2 9 )  M r .  Wike t e s t i f i e d  t h a t  he based h i s  

t e s t imony  i n  t h i s  regard on h i s  r ead ing  of t h e  t r i a l  record. 

(EH 30)  

§ For a major p a r t  ( t h e  morning s e s s i o n s )  of t h e  

p roceed ings  h e l d  on June 1 7  and 18,  1989, d u r i n g  t h e  ac tua l .  

t r i a l .  Mr. Wike s t a t e d  t h a t  he was only p r e s e n t  a f t e r  t h e  

lunch  b r e a k  on t h e s e  dates. (EH 31) Again, M r .  Wike 

t e s t i f i e d  t h a t  he d i d  n o t  waive h i s  right to be p r e s e n t  on 

t h e s e  occasions and d i d  not  give his a t t o r n e y s  pe rmis s ion  t o  

waive t h a t  r i g h t  on h i s  b e h a l f .  (EH 31)  

As to Claim XI of the 3.850 motion ( t h a t  M r .  Wike w a s  

not p r e s e n t  a t  certain s i d e b a r  c o n f e r e n c e s ) ,  M r .  Wike 

t e s t i f i e d  t h a t  t h e r e  were a t  least  10 occasions d u r i n g  t h e  

f i r s t  t r i a l  -- and several other occas ions  during t h e  t h i r d  

p e n a l t y  phase  t r i a l  -- t h a t  he had wanted t o  be p r e s e n t  a t  

sidebar b u t  w a s  p revented  from doing so. ( E B  32)  He added 

t h a t  he  never  waived h i s  r i g h t  t o  be p r e s e n t  a t  t h e s e  sidebar 
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c o n f e r e n c e s ,  nor d i d  he g i v e  h i s  a t t o r n e y  pe rmis s ion  t o  waive 

t h a t  r i g h t .  (EH 3 2 )  

As t o  C l a i m  I X  as set f o r t h  i n  t h e  3.850 motion 

( r e g a r d i n g  t h e  i s s u e  of p r e t r i a l  p u b l i c i t y  and t h e  claim t h a t  

h i s  t r i a l  counsel  w a s  i n e f f e c t i v e  f o r  n o t  s e e k i n g  a venue 

c h a n g e ) ,  M r .  Wike s t a t e d  t h a t ,  du r ing  t h e  t i m e  he w a s  h e l d  a t  

t h e  S a n t a  R o s a  County J a i l ,  t h e r e  w a s  a s u b s t a n t i a l  amount of 

local t e l e v i s i o n  news about  t h e  crime he w a s  charged  w i t h  

commit t ing and h i s  a l l e g e d  c u l p a b i l i t y  f o r  same. (EH 3 3 ,  3 4 )  

H e  f u r t h e r  stated that t h e  news stories w e r e  q u i t e  

inf lammatory.  (EH 35) M r .  Wike stated t h a t ,  n o t w i t h s t a n d i n g  

t h e  p r e t r i a l  p u b l i c i t y ,  h i s  a t t o r n e y  never  f i l e d  a motion t o  

change t h e  venue of t h e  t r i a l  from San ta  Rosa County. (EH 4 3 )  

As t o  C l a i m  XV, r e g a r d i n g  a l l e g e d  e x c u l p a t o r y  ev idence  

a l l e g e d l y  k e p t  f rom him and h i s  counse l ,  M r .  Wike t e s t i f i e d  

t h a t  t h e r e  w e r e  about  2 5  ro l l s  of f i l m  which he felt shou ld  

have been in t roduced  a t  t r i a l .  (EH 4 4 )  H e  s tated t h a t  t h e  

p i c t u r e s  would show t h a t  he w a s  on f r i e n d l y  terms w i t h  M s .  

R i v a z f a r  and h e r  c h i l d r e n ,  and t h a t  t h e r e  w e r e  p i c t u r e s  of  

h i s  alibi w i t n e s s ,  M s .  Angie Faulk Cooper. ( E H  4 4 - 4 6 )  A s  

i n d i c a t e d  above, Mr. wike claimed t h a t  M s .  Faulk Cooper could 

t e s t i f y  t h a t  s h e  p icked  him up a t  t h e  Scen ic  H i l l s  Lounge 

e a r l y  i n  t h e  morning on the day of t h e  crime and s p e n t  t h a t  

n i g h t  w i t h  him. (EH 1 2 )  

Kathy Desmond w a s  t h e  n e x t  witness. (EH 81-85) She 

knew M r .  Wike before t h e  date of t h e  o f f e n s e s  committed i n  

t h i s  case. (EH 81) She i n d i c a t e d  on direct and cross- 
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examinat ion  t h a t  s h e  d i d  no t  know whether M r .  Wike w a s  

f a m i l i a r  w i t h  t h e  Allentown area. (EH 83) H o w e v e r ,  on 

redirect examinat ion ,  s h e  i n d i c a t e d  t h a t  "he  had g o t t e n  l o s t "  

when a t t e m p t i n g  t o  f i n d  t h e  P o i n t  Baker area of t h e  county .  

(EH 8 4 )  

Ms. Angela Faulk Brown Cooper w a s  t h e  n e x t  w i t n e s s .  (EH 

85-91) M r .  Wike a s s e r t e d  i n  t h e  3.850 motion t h a t  she was a n  

a l i b i  w i t n e s s  for  him. ( E H  1 2 )  M s .  Cooper i n d i c a t e d  t h a t  s h e  

w a s  l i v i n g  i n  Pensacola on or about  September 2 2 ,  1988. (EH 

8 6 )  She acknowledged t h a t  s h e  had known M r .  Wike before t h e  

crimes w e r e  committed, b u t  i n s i s t e d  t h a t  s h e  had t o l d  him, 

some three weeks b e f o r e  t h e  i n c i d e n t ,  t h a t  he c o u l d  n o t  come 

t o  h e r  r e s i d e n c e .  (EH 8 7 )  She added t h a t  he had come over t o  

v i s i t  h e r  u n t i l  s h e  t o l d  him n o t  t o  r e t u r n .  ( E H  9 0 )  She 

admitted t h a t  t h e i r  r e l a t i o n s h i p  had been a n  i n t i m a t e ,  a l b e i t  

b r i e f ,  one. (EH 9 0 )  Ms. Cooper stated t h a t  s h e  had been 

i n t e r v i e w e d  by l a w  enforcement agen t s  a f t e r  t h e  crimes i n  

t h i s  case w e r e  committed, and advised t h e  o f f i c e r s  t h a t  s h e  

could no t  o f f e r  Mr. Wike an  a l i b i .  (EH 8 7 )  She i n s i s t e d  

t h a t ,  on September 2 2 ,  1988, t h e  defendant  w a s  n o t  w i t h  h e r .  

(EH 90, 91) 

J i m  Spencer  i s  a deputy wi th  t h e  San ta  Rosa County 

S h e r i f f ' s  O f f i c e .  (EH 9 2 )  H e  is  one of t h e  o f f i c e r s  who 

served t h e  s e a r c h  war ran t  a t  t h e  r e s i d e n c e  owned by Dallas 

O b e r .  (EH 92 ,  9 3 )  Deputy Spencer t e s t i f i e d  t h a t  he  o b t a i n e d  

M r .  O b e r ' s  c o n s e n t  f o r  t h e  sea rch .  ( E H  93-95) I n  p a r t i c u l a r ,  

he depu ty  stated t h a t  he read t h e  search war ran t  t o  Mr. O b e r  

16 



and t h a t  he ( M r .  Ober) t h e n  gave h i s  consen t  for t h e  s e a r c h  

of  t h e  residence. (EH 9 3 )  Deputy Spencer  also o b t a i n e d  a 

w r i t t e n  consent - to-search  statement from M r .  O b e r .  (EH 9 3 )  

On cross -examinat ion ,  t h e  deputy w a s  p r e s e n t e d  w i t h  t e s t imony  

he had given i n  a p r e - t r i a l  hea r ing .  (EH 9 6 ,  97)  I n  t h e  

c o u r s e  of  t h a t  t e s t imony ,  Deputy Spencer w a s  asked ,  "Did M r .  

Ober, d i d  you read t h a t  form to M r .  O b e r  or  a l l o w  him t o  read 

t h e  form?" (EH 9 6 )  M r .  Spencer answered by s t a t i n g ,  "I 

a l lowed him t o  read t h e  form." (EH 9 6 )  N e v e r t h e l e s s ,  t h e  

deputy  i n s i s t e d  t h a t  M r .  Ober had t h e  ability t o  read. (EH 

97 ,  98 )  

James Mar t in ,  a n  i n v e s t i g a t o r  w i t h  t h e  p u b l i c  d e f e n d e r ' s  

o f f i c e ,  w a s  t h e  n e x t  w i tnes s .  (EH 102)  H e  t e s t i f i e d  t h a t  

M r .  Wike w a s  r e p r e s e n t e d  a t  t h e  f i r s t  t r i a l  by Randy 

E t h e r i d g e  and Hon. Te r ry  Terrell. (EH 1 0 4 )  He no ted  t h a t  he 

i n t e r v i e w e d  M r .  Wike several t i m e s  e a r l y  on i n  t h e  

p roceed ings ,  t h a t  t h e y  d i s c u s s e d  a p o s s i b l e  a l i b i  d e f e n s e  and 

t h a t  M r .  Wike d id  no t  t e l l  him t h a t  he had been w i t h  M s .  

Faulk  Cooper on t h e  n i g h t  of t h e  abduct ion  of t h e  young 

g i r l s .  (EH 1 0 9 ,  1 1 0 )  H o w e v e r ,  s h o r t l y  b e f o r e  t r i a l ,  M r .  

Wike i n d i c a t e d  t h a t  M s .  Cooper might be an  a l i b i  w i t n e s s  f o r  

him. ( E H  110, 111) A September 2 7 ,  1988 a u d i o  t a p e  of one 

of M r .  M a r t i n ' s  i n t e r v i e w s  w i t h  M r .  Wike w a s  made a p a r t  of 

t h e  r e c o r d .  (See S t a t e ' s  E x h i b i t s  3A and 3B i n  ev idence  i n  

t h e  3.850 h e a r i n g . )  During t h e  i n t e r v i e w ,  M r .  Wike describes 

h i s  ac t iv i t ies  on t h e  n i g h t  b e f o r e  t h e  c h i l d r e n  w e r e  

abducted ,  as w e l l  as h i s  ac t iv i t ies  t h e  nex t  day. ( E H  208- 
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226)  H e  does n o t  r e f e r e n c e  any c o n t a c t  w i t h  Ms. Cooper 

d u r i n g  t h a t  t i m e  p e r i o d .  

M r .  Mar t in  t e s t i f i e d  t h a t  he tr ied t o  locate w i t n e s s e s  

t o  s u p p o r t  t h e  c l i e n t ' s  a l i b i  w i t n e s s  t o  no avail .6 ( E H  1 1 2 )  

I n  p a r t i c u l a r ,  M r .  Mar t in  was able t o  corroborate M r .  Wike ' s  

p r e s e n c e  a t  t h e  Cove Tavern from about 1O:OO p.m. u n t i l  a b o u t  

11:OO p.m. ,  and a t  t h e  S i l v e r  Eag le  Sa loon  from around 

midn igh t  u n t i l  around 1:15 a .m.  (EH 112 ,  113) However, he 

could  n o t  f i n d  anyone t o  v e r i f y  M r .  Wike ' s  whereabouts  a f te r  

a b o u t  1:15-1:30 a .m.  (EH 1 1 4 )  Later, i n  September of 1 9 9 2 ,  

Mr. M a r t i n  located Angie Faulk Cooper. (EH 115) M s .  Cooper 

advised M r .  M a r t i n  t h a t  p r i o r  t o  t h e  " i n c i d e n t , "  s h e  t o ld  M r .  

Wike t h a t  she did  n o t  want t o  see h im and t h a t  i f  he  

persisted,  she would c o n t a c t  l a w  enforcement .  She i n s i s t e d  

t h a t  she  w a s  n o t  w i t h  M r .  Wike on September 2 1  or 2 2 ,  1988. 

(EH 115, 116)  

Hon. Terry Terrell w a s  t h e  n e x t  w i t n e s s .  (EH 131)  H e  

represented M r .  Wike d u r i n g  h i s  f irst  trial i n  h i s  c a p a c i t y  

as t h e  c i r c u i t ' s  Chief A s s i s t a n t  P u b l i c  Defender .  ( E H  1 3 2 )  

H e  w a s  q u e s t i o n e d  on direct examinat ion  r e g a r d i n g  several 

i s s u e s ,  i n c l u d i n g  t h e  venue i s s u e .  (EH 132)  H e  acknowledged 

t h a t  i n  most high p r o f i l e  cases, h i s  normal practice was t o  

s e e k  a venue change.  (EH 133) H e  also acknowledged t h a t ,  

pr ior  t o  t r i a l ,  h e  o b t a i n e d  some 50 a f f i d a v i t s  i n  s u p p o r t  o f  

a venue  change. (EH 133)  On March 23, 1988, he m e t  w i t h  Mx. 
. ~- - _._ - . 

As we show below, both M r .  Mar t in  and Judge Terrell, M r .  
Wike's t r i a l  c o u n s e l ,  w e r e  mis taken  abou t  t h e  t r u e  n a t u r e  and 
e x t e n t  of t h e  a l i b i  de fense .  
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Wike t o  d i s c u s s  t h e  venue i s s u e ,  and m e t  w i t h  h i m  a g a i n  

r e g a r d i n g  same on May 18 ,  1988. (EH 134) According t o  Judge 

Terrell, M r .  Wike t o l d  h im t h a t  he (Wike) d id  n o t  want t o  

waive venue. (EH 134) Judge Terrell m e t  w i t h  M r .  Wike a g a i n  

on June  2 ,  1988, and found t h a t  Mr. Wike had n o t  changed h i s  

mind abou t  keeping t h e  case i n  Santa  Rosa County. (EH 1 3 4 )  

Thus, no change of venue motion was f i l e d .  (EH 135) Judge 

Terrell added t h a t ,  g iven  t h e  d e f e n d a n t ' s  d e c i s i o n ,  he w a s  

c a r e f u l  t o  voir dire t h e  p o t e n t i a l  j u r o r s  c a r e f u l l y  as t o  t h e  

e x t e n t  t h a t  t h e y  might be impacted by p r e t r i a l  p u b l i c i t y .  

(EH 136)  

As far  as whe the r  M r .  Wike w a s  p r e s e n t  for v a r i o u s  c o u r t  

appea rances ,  Judge Terrell i n d i c a t e d  t h a t  he  would rely on 

what t h e  c lerk 's  n o t e s  i n d i c a t e d .  (EH 136 ,  1 3 7 )  He added 

t h a t  he made s u r e  t h a t  M r .  Wike w a s  k e p t  in formed of what w a s  

going on as t h e y  proceeded. (EH 1 3 7 )  He said t h a t  he 

presumed t h a t  M r .  Wike w a s  p r e s e n t  for major h e a r i n g s  in t h e  

case. ( E H  138) As f a r  as t h e  t r i a l  i t s e l f  w a s  concerned ,  

Judge Terrell i n d i c a t e d  t h a t  he w a s  c o n f i d e n t  t h a t  M r .  Wike 

w a s  p r e s e n t  for a11 t r i a l  s e s s i o n s ,  and t h a t  he  would have 

objected had he n o t  been. (EH 139)  

Judge Terrell noted  t h a t  M r .  Wike w a s  t h e  only w i t n e s s  

called on behalf of t h e  de fense  a t  t r i a l .  ( E H  1 4 1 )  I t  w a s  

f e l t ,  acco rd ing  t o  t h e  w i t n e s s ,  t h a t  t h i s  w a s  t h e  bes t  

s t r a t e g y ,  g iven  t h e  lack of a l i b i  w i t n e s s e s  who could accoun t  

for M r .  Wike ' s  whereabouts  a t  t h e  t i m e  t h e  crimes w e r e  
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committed and t h e  desire t o  have r e b u t t a l  c l o s i n g  argument.  

(EH 140-143) 

Judge  Terrell added t h a t  he m e t  with t h e  Obers a t  some 

l e n g t h  on Good F r i d a y  i n  1989. 

indicate t h a t  M r .  Ober w a s  i l l i terate .  (EH 144) 

A t  no t i m e  d id  t h e  Obers 

On c ross -examina t ion ,  Judge Terrell stated t h a t  it w a s  

h i s  r e c o l l e c t i o n  t h a t  t h e  abduc t ion  of t h e  c h i l d r e n  o c c u r r e d  

a t  some t i m e  s u b s t a n t i a l l y  a f t e r  1:15 a.m.  on t h e  morning o f  

September 2 2 ,  1988. (EH 1 4 7 )  With r e g a r d  t o  t h e  venue 

i s s u e ,  he stated t h a t  S a n t a  R o s a  County w a s  a s m a l l  one  (EH 

1 4 8 ) ;  t h a t  t h e  a f f i d a v i t s  he o b t a i n e d  w e r e  t o  t h e  e f f e c t  t h a t  

it would be d i f f i c u l t  f o r  Mr. Wike t o  g e t  a f a i r  t r i a l  i n  

t h a t  coun ty  (EH 1 4 9 ) ;  t h a t  he had attended d e a t h  p e n a l t y  

legal e d u c a t i o n a l  programs which emphasized t h e  need f o r  a 

venue change i n  h i g h  profile murder cases (EH 1 5 0 ) ;  t h a t  

S a n t a  R o s a  County w a s  a "ve ry  c o n s e r v a t i v e  l a w  and order 

community" (EH 151) ;  and t h a t  he had an  o b l i g a t i o n  t o  t r y  t o  

conv ince  M r .  Wike t h a t  he  w a s  making a mis t ake  a b o u t  n o t  

s e e k i n g  a venue change. (EH 151)  However, a c c o r d i n g  t o  

Judge  Terrell, Wike "had a v e r y  clear,  a desire t o  t r y  t h e  

case i n  S a n t a  R o s a  County." (EH 1 5 4 )  Judge Terse11 

indicated t h a t  Wike told him t h a t  he ( M r .  Wike) had 

"something up h i s  sleeve." (EH 155) From what Judge Terrell 

could de te rmine ,  t h i s  had something t o  do w i t h  t h e  f a c t  t h a t  

on "May 25 he  (Wike) f i l e d  a Motion t o  Discharge ."  ( E H  155) 

Judge  Terrell t e s t i f i e d  t h a t  Wike w a s  n o t  p r e s e n t  a t  t h e  

various sidebar c o n f e r e n c e s  which t o o k  p l a c e  d u r i n g  t r i a l .  
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(EH 156)  He added t h a t  either Wike or  h i s  mother ,  M r s .  O b e r ,  

may have t o l d  h i m  t h a t  t h e  c h i l d r e n ' s  mother had made a 

s t a t e m e n t  t o  t h e  effect t h a t  s h e  would w i s h  h e r  c h i l d r e n  dead 

i f  she  l o s t  custody of them t o  t h e i r  f a the r ,  a l though  he had 

no independent  conf i rma t ion  of such a c o n v e r s a t i o n .  (EH 1 5 7 )  

Deputy L a r r y  Bryant  w a s  t h e  lead i n v e s t i g a t o r  i n  t h e  

case for t h e  S a n t a  Rosa County S h e r i f f ' s  O f f i c e .  (EH 1 6 0 )  

He acknowledged t h a t ,  p r i o r  t o  t h e  f i r s t  t r i a l ,  M r .  Wike 

requested t h a t  he be provided w i t h  s e v e r a l  r o l l s  of f i l m  

which w e r e  found i n  h i s  car a t  t h e  t i m e  of h i s  arrest. (EB 

1 6 2 )  M r .  Bryant  stated t h a t  he  r ece ived  t h e  r e q u e s t  and t h a t  

t h e  f i l m  was available b u t  t h a t  no one from t h e  d e f e n s e  team 

bothered t o  come by and p i c k  it up. (EH 1 6 2 ,  1 6 3 )  M r .  

Bryant  had t h e  f i l m  developed. (EH 1 6 3 )  M r .  Bryant  den ied  

t h a t  he had been advised of a l l e g a t i o n s  of abuse by t h e  

p a r e n t s  of t h e  victims u n t i l  af ter  M r .  wike f i l e d  h i s  3.850 

motion. (EH 1 6 4 )  

B. B. Boles, Esq. r e p r e s e n t e d  M r .  Wike i n  1 9 9 2  i n  t h e  

f irst  retrial of t h e  p e n a l t y  phase (EH 1 7 1 )  and i n  t h e  second 

retrial  of t h e  p e n a l t y  phase i n  1995.  (EH 1 7 1 )  H e  s tated 

t h a t  he t raveled t o  Pennsylvania  and Ohio, engaging i n  a n  

e x t e n s i v e  e f f o r t  t o  discover m i t i g a t i n g  ev idence  on M r .  

Wike's b e h a l f ,  b u t  f e w  members of h i s  fami ly  and 

acqua in tances  w e r e  w i l l i n g  t o  be of any a s s i s t a n c e .  (EH 173-  

1 7 5 )  I n  f ac t ,  M r .  Wike 's  ex-wife expressed  a g r e a t  deal of 

an imos i ty  toward t h e  c l i e n t .  (EH 1 8 0 )  H e  added t h a t  M r .  

Wike made it d i f f i c u l t  t o  g e t  h e l p  from mental  h e a l t h  e x p e r t s  
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r e g a r d i n g  h i s  menta l  c o n d i t i o n  a t  t h e  t i m e  of t h e  crimes, 

s i n c e  t h e  c l i e n t  took t h e  p o s i t i o n  t h a t  he did  n o t  commit t h e  

crimes. (EH 1 7 7 )  

Mr. Boles i n d i c a t e d  t h a t  he f i l e d  a motion fo r  a venue  

change  i n  t h e  1992  case b u t  t h e  t r i a l  c o u r t  d e n i e d  it. (EH 

181) H e  d id  n o t  do so i n  t h e  1995  case s i n c e  he f e l t  t h a t  

t h e r e  w a s  l i t t l e  chance t h a t  t h e  t r i a l  c o u r t  would g r a n t  it, 

e s p e c i a l l y  s i n c e  t h e  c o u r t  afforded t h e  parties i n d i v i d u a l  

voir dire  of prospective j u r o r s .  (EH 181, 1 8 2 )  Mr. Boles 

added t h a t  they had l i t t l e  d i f f i c u l t y  i n  s e l e c t i n g  w h a t  

seemed t o  h i m  an  i m p a r t i a l  j u r y .  ( E n  182,  186)  

M r .  Wike t es t i f ied  on redirect. H e  i n s i s t e d  t h a t  he d id  

n o t  t e l l  Judge  Terrell t h a t  he wanted to keep t h e  t r i a l  i n  

S a n t a  R o s a  County. (EH 1 9 7 )  H e  said t h a t  he would have 

preferred a venue change r e g a r d i n g  t h e  t h i r d  p e n a l t y  phase 

t r i a l .  ( E H  1 9 8 )  
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SUMMARY OF THE ARGUMENT 

I s s u e  I: 

The t r i a l  c o u r t  erred when it den ied  M r .  Wike's venue  

argument set f o r t h  i n  C l a i m  I X  of t h e  3.850 motion.  ( R  205- 

2 0 8 )  T h i s  i s  so because ,  d u r i n g  t h e  3.850 h e a r i n g ,  d e f e n s e  

c o u n s e l  admitted t h a t  there w a s  a tremendous amount of 

d e t r i m e n t a l ,  p r e j u d i c i a l  p r e t r i a l  p u b l i c i t y  g e n e r a t e d  a g a i n s t  

his c l i e n t  d u r i n g  t h e  f irst  t r i a l  i n  Mi l ton .  Defense c o u n s e l  

also acknowledged t h e  e x i s t e n c e  of a very hos t i le  "law-and 

order" community, unde r s t andab ly  q u i t e  u p s e t  due  t o  t h e  

b r u t a l  n a t u r e  of t h e  crimes Mr. Wike a l l e g e d l y  committed. 

Defense c o u n s e l  went so fa r  as t o  o b t a i n  some 50 a f f i d a v i t s  

f rom local r e s i d e n t s  t o  s u p p o r t  a venue change motion ( R  205 ,  

206; EH 1 3 2 ,  1 3 3 ) ,  y e t  he  never  even f i l e d  t h e  motion. ( R  

2 0 6 )  Defense c o u n s e l ' s  j u s t i f i c a t i o n  for  no t  s e e k i n g  a venue 

change w a s  t h a t  Mr. Wike i n s i s t e d  on t h e  case b e i n g  t r ied i n  

S a n t a  R o s a  County ( R  2 0 6 ) ,  an  a s s e r t i o n  t h a t  M r .  Wike 

emphat ical ly  den ied .  The t r i a l  c o u r t  shou ld  have credited 

M r .  Wike ' s  t e s t i m o n y  i n  this r e g a r d  and g r a n t e d  t h e  3.850 

motion on t h i s  basis. I t  was reversible error ( R  205-207)  

n o t  t o  do so. 

I s s u e  11: 

Defense c o u n s e l  fa i led  t o  p r e s e n t  a v iab le  alibi w i t n e s s  

on b e h a l f  of Mr. Wike during h i s  o r i g i n a l  s tate c o u r t  t r i a l .  

T h i s  i s s u e  i s  raised i n  C l a i m  V I I I  of t h e  3.850 motion.  

Defense c o u n s e l  knew or should  have known t h a t  t h e  c h i l d r e n  
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w e r e  abducted  s h o r t l y  a f t e r  midnight on September 2 1 ,  1988 or 

i n  t h e  first f e w  hours  thereafter i n  t h e  e a r l y  morning of 

September 2 2 ,  1988. Several w i t n e s s e s  were available t o  

t e s t i f y  t h a t  M r .  Wike w a s  somewhere else d u r i n g  t h a t  p e r i o d  

of  t i m e .  Defense counse l  knew about  t h e s e  w i t n e s s e s  who were 

available t o  t e s t i f y .  I t  w a s  c l e a r l y  p r e j u d i c i a l  for d e f e n s e  

counsel t o  ignore t h i s  c r i t i ca l ,  e x c u l p a t o r y  evidence which,  

had it been p r e s e n t e d  t o  t h e  j u r y ,  more t h a n  l i k e l y  would 

have r e s u l t e d  i n  an  a c q u i t t a l  on a l l  cha rges .  The c o u r t  

erred in n o t  g r a n t i n g  Mr. Wike ' s  3.850 motion ( R  2 0 2 )  on t h i s  

basis. 

I s s u e  111: 

Defense counse l  w a s  i n e f f e c t i v e  fo r  f a i l i n g  t o  a s s u r e  

t h a t  M r .  Wike w a s  p r e s e n t  a t  all c r i t i ca l  stages of t h e  l e g a l  

p roceed ing  i n  t h e  case below. This  inc luded  c e r t a i n  p r e t r i a l  

e v e n t s  as w e l l  as some of t h e  proceedings d u r i n g  t h e  j u r y  

trials themselves .  The t r i a l  c o u r t  erred ( R  2 1 1 )  in n o t  

g r a n t i n g  M r .  Wike p o s t c o n v i c t i o n  relief on t h i s  basis. 

I s s u e  IV: 

M r .  Wike ' s  r i g h t  t o  be p r e s e n t  a t  side-bar c o n f e r e n c e s  

w e r e  violated d u r i n g  h i s  t h i r d  p e n a l t y  phase t r i a l .  Defense 

c o u n s e l  f a i l u r e  t o  p r o t e c t  t h e  d e f e n d a n t ' s  r i g h t s  i n  t h i s  

regard w e r e  v iolated s i n c e  t h e  error w a s  n o t  harmless .  T h i s  

is so in p a r t  because defense counsel agreed  t o  allow a t  

least one v e n i r e  person  who i n d i c a t e d  o p p o s i t i o n  t o  t h e  death 

p e n a l t y  t o  be cha l l enged  for  cause. 
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Issue V: 

When considered i n  t h e i r  t o t a l i t y ,  defense counsel's 

errors and omissions as described herein were so numerous, 

serious and measurably below the standard of conduct of 

competent criminal defense lawyers in the Santa Rosa County 

community, t h i s  s tate and the United States of America, that 

t h e  d e f e n d a n t  w a s  denied his Sixth Amendment right t o  counsel 

and F i f t h  Amendment right t o  a fair trial. It w a s  error for 

t h e  t r i a l  c o u r t  t o  deny M r .  Wike postconviction relief (R 

218) in this regard. 
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ARGUMENT 

Constitutionally Ineffective Assistance of Counsel 
Generally 

This record supports Mr. Wike's contention that, far a 

variety of reasons, he was denied constitutionally effective 

assistance of counsel during his original jury trial, as 

guaranteed by Amendments VI and X I V ,  United States 

Constitution, and Article I, Declaration of Rights, Sections 

2, 9, 16, 17, 2 1  and 22, Florida Constitution, and within the 

meaning of ineffective assistance of counsel in capital and 

other criminal cases as defined in Strickland v. Washinqton, 

466 U . S .  668 (1984), Cherry v. State, 659 So. 2d 1069 (Fla. 

1995), Garcia v. State, 622 So. 2d 1325 (Fla. 1993), Roberts 

v. State, 568 So. 2d 1255 (Fla. 1 9 9 0 ) ,  and Williams v. State, 

673 So. 2d 673 (Fla. 1st DCA 1996). The evidence shows that 

the acts and omissions of trial counsel were far more than 

negligent acts. Instead, these acts, omissions, errors and 

deficiencies were so serious and significant that defense 

counsel was not functioning as "counsel" as guaranteed by the 

Sixth Amendment to the united States Constitution. These 

deficiencies were well outside and significantly and 

measurably below the broad range of reasonably competent 

performance under the then prevailing (and today's 

prevailing) professional standards for attorneys in the First 

Judicial Circuit of Florida, this state and the United States 

of America. Furthermore, the evidence establishes that the 

26 

deficient performance so affected the fairness and 



reliability of the proceedings that the confidence in the 

outcome of same was seriously undermined and eroded. under 

these circumstances, the Order of the trial court denying Mr. 

Wike's 3.850 motion must be reversed. See Strickland v. 

Washinston, 466 U.S. 668 (1984). 

Issue I: D I D  THE TRIAL COURT ERR WHEN I T  DENIED MR. 
W I K E ' S  INEFFECTIVENESS CLAIM REGARDING 
T R I A L  COUNSEL'S FAILURE TO SEEK AND OBTAIN 
A VENUE CHANGE FROM SANTA ROSA COUNTY (Claim 
I X  of the 3.850 Motion)? 

It did because, with regard to the venue issue, Mr. Wike 

had a fundamental constitutional right, per the provisions of 

Amendments V and XIV, United States Constitution, and Article 

I, Declaration of Rights, Sections 2, 9, 16, 17, 21 and 22, 

Florida Constitution, and a statutory right, per the 

provisions of Section 941.141, Florida Statutes, to a fair 

trial by a panel of impartial, indifferent jurors regarding 

the guilt and penalty phases of his capital trials and the 

advisory verdicts to be rendered by those jurors. Failure to 

accord Mr. Wike a fair trial by a panel of impartial, 

indifferent jurors would deny him a fair trial and due 

process of law, and did in fact deny him a fair trial in all 

three of his trials. See Irvin v. Dowd, 366 U.S.  717 (1961). 

I f  juror prejudice in Santa Rosa County would make it 

unlikely that he would obtain a fair trial by an impartial, 

indifferent jury there, Ms. Wike was entitled to have his 

trial held in another, impartial county. Such prejudice 

requires a change of venue when widespread public knowledge 

of the case in Santa Rosa County would cause prospective 
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jurors to judge the defendant with disfavor because of his 

character or the nature of the offenses. when that prejudice 

is shown, the remedy is a change of venue moving the trial 

from the proper, but partial county, to an impartial one. 

I_ See Manninq v. State, 378 So. 2d 274, 276 (Fla. 1 9 7 9 ) ,  where 

this Court held: 

"A trial judge is bound to grant a motion for a 
change of venue when the evidence presented re- 
flects that the community is so pervasively exposed 
to the circumstances of the incident that prejudice, 
bias and preconceived opinions are the natural 
result. " 

See also Murphy v. Florida, 421 U.S. 794 ( 1 9 7 5 ) ,  and Oakley 

v. State, 677 So. 2d 879 (Fla. 2d DCA 1 9 9 6 ) .  In Copeland v. 

State, 457 So. 2d 1016 (Fla. 1984), the defendant was 

convicted of f i rs t  degree murder and sentenced to death. On 

appeal, he argued that, due to pretrial publicity, the trial 

court should have granted his motion for change of venue. 

The Court held that: 

"Appellant's motion was based on a showing that 
there was widespread public knowledge of the 
crimes throughout Wakulla County. Public knowledge 
alone, however, is not the focus  of the i n q u i r y  on 
a motion for change of venue based on pretrial 
publicity. The cr i t ica l  f a c t o r  i s  t h e  e x t e n t  of 
the prejudice, or lack of impartiality among 
potential jurors, that may accompany the knowledge. 
It has long escaped strict definition: 

'Impartiality is not a technical 
conception. It is a state of mind. 
For the ascertainment of this mental 
attitude of appropriate indifference, 
the Constitution lays down no particular 
tests and procedure is not chained 
to any ancient a r t i f i c i a l  formula."' 
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See id. at 1016.  The CoDeland court, relying on language in 

Murphy v. Florida, 4 2 1  U.S. 794, 800 ( 1 9 7 5 ) ,  which quoted 

from Irvin v. Dowd, 366 U.S. 717, 723 ( 1 9 6 1 ) ,  held that 

"(i)t is the defendant's burden 'to demonstrate 
the actual existence of such an opinion in the 
mind of the juror as will raise the presumption 
of partiality. ' '' 

See Copeland, 457 So. 2d at 1017. This Court held that the 

presumption of partiality is established by "showing that the 

general atmosphere of the community is deeply hostile to 

him." Id. at 1017.  In this regard, this Court held, 

"Two ways to establish t h a t  such hostility exists 
are by showing that there was inflammatory publicity 
and by showing great difficulty in selecting a jury." 

I Id, at 1017.  However, this Court found that Copeland failed 

to establish hostility by either of these methods because: 

"AS was the case i n  Murphy, the pretrial publicity 
here was largely factual, rather than emotional, in 
nature and mainly occurred around the time of the 
crime and the investigation, several months before 
the t r i a l .  Also as in Murphy, here there was no great 
difficulty in selecting a jury. In Murphy the Supreme 
Court noted that (in contrast with Dowd where 268 
of 430 veniremen were excused because they were in- 
clined to believe the accused guilty) only ' 2 0  of 
the 78  persons questioned were excused because they 
indicated an opinion as to the petitioner's guilt.' 
4 2 1  U.S. at 803, 95 S .  Ct. at 2037, 4 4  L.Ed.2d 589. 
Similarly, in the present case only seventeen of 
the seventy potential jurors questioned were excused 
for possible bias either because they were related 
to the victim or because they had formed an opinion 
as to the defendant's guilt." 

I Id. However, this Court in Copeland found that the trial 

court did not err in denying the defendant's motion to change 

venue because he failed to meet the burden of raising a 

presumption of partiality through one of the above mentioned 
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methods. I n  t h e  case a t  bar, however, t h e  ev idence  o f  

massive, p r e j u d i c i a l ,  emot iona l ,  inflammatory and h o s t i l e  

p r e t r i a l  p u b l i c i t y  w a s  overwhelming. And, as t h e  record i n  

t h i s  c a u s e  c l e a r l y  demonst ra tes ,  t h e r e  w a s  g r e a t  d i f f i c u l t y  

i n  se lec t ing  a j u r y .  However, de fense  counse l  f a i l e d  t o  

p r e s e n t  t h e  obvious t o  t h e  trial c o u r t ,  and instead p layed  

r i g h t  i n t o  t h e  hands of t h e  p r o s e c u t i o n  by failing t o  even 

f i l e  a motion f o r  change of venue. 

These acts and omissions c o n s t i t u t e  i n e f f e c t i v e  

assistance of counse l  which depr ived  t h e  de fendan t  of a f a i r  

trial and due process  of l a w .  

The murder of a young g i r l  and t h e  a t t empted  murder and 

s e x u a l  b a t t e r y  of h e r  older sister c o n s t i t u t e d  one of t h e  

most h o r r i f i c  e v e n t s  i n  t h e  h i s t o r y  of  San ta  Rosa County, 

Florida,  One r e g i o n a l  newspaper stated, " . . . o f f i c i a l s  s a y  

(it) i s  t h e  most gruesome i n  Santa  R o s a  h i s t o r y . "  (See 

d e f e n d a n t ' s  E x h i b i t  2 i n  ev idence ,  Pensacola  News  J o u r n a l ,  

June  1 2 ,  1989 p. 1B.) From t h e  day t h a t  t h e  crimes w e r e  

discovered, t h e  g r i s l y  f a c t s  of t h e s e  s e n s e l e s s  crimes as 

r e p o r t e d  by t h e  media shocked t h e  San ta  R o s a  County community 

t o  t h e  p o i n t  of d i s b e l i e f .  For example, t h e  same paper  

quoted  t h e  s ta te  a t t o r n e y  as say ing ,  " 'We're n o t  t a l k i n g  

abou t  a r o u t i n e  murder h e r e ,  w e ' r e  t a l k i n g  abou t  a v i c i o u s  

murder , '  A s s i s t a n t  State At torney  K i m  S k i e v a s k i  said." I t  

quoted him f u r t h e r ,  s ay ing  t h a t ,  " . . , t h e  dead g i r l ' s  t h r o a t  

w a s  ' l i t e r a l l y  r i p p e d  open and h e r  head almost decap i t a t ed . " '  
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(See d e f e n s e  E x h i b i t  2 i n  ev idence ,  Pensacola  News J o u r n a l ,  

June  1 2 ,  1989,  p. IS.) 

The p a i n  and o u t r a g e  of t h e  community w a s  c o n s t a n t l y  

fanned on p r a c t i c a l l y  a d a i l y  basis by every development i n  

t h e  case, as i n  t h e  s u p e r f i c i a l l y  unemotional r e p o r t  t h a t ,  

"An 8-year-old g i r l  who w a s  i n j u r e d  i n  an  a t t a c k  l as t  week 

w a s  released from San ta  R o s a  Medical Center  Tuesday, t h e  day 

h e r  younger sister - who was k i l l e d  i n  t h e  a t t a c k  - w a s  

b u r i e d  i n  Escambia County." (See defense  E x h i b i t  2 ,  

Pensaco la  New J o u r n a l ,  September 25 ,  1988,  p.  2s.) When t h e  

r e a l i t y  of  t h e  atrocit ies sank i n ,  shock w a s  r e p l a c e d  by 

i n t e n s e ,  h e a r t f e l t  p a i n  for t h e  c h i l d r e n ,  and h a t r e d ,  a n g e r  

and l o a t h i n g  f o r  t h e  p e r p e t r a t o r .  For example, an ar t ic le  

w r i t t e n  as if it was  an  ed i tor ia l ,  e n t i t l e d ,  "Newsman puzz led  

a t  b r u t a l i t y  of  Thursday morning k i l l i n g , "  t h e  r e p o r t e r  

w r o t e ,  "I s a w  t h e  Polaroid photographs Sheriff's d e p u t i e s  

t o o k  of t h e  g i r l ;  s a w  t h e  ugly  red gash  on h e r  neck; s a w  h e r  

l i f e l e s s  e y e s  t h a t  w i l l  never wi tnes s  a n o t h e r  Chr is tmas  tree, 

never  sparkle w i t h  h e r  f i r s t  prom dress, or w e d d i n g  g o w n  .... I 
n o t i c e d . . . t h e  d e p u t i e s  and corrections o f f i c e r s  watching  u s  

( j o u r n a l i s t s ,  t a k i n g  p i c t u r e s  of Wike),  as i f  w i t n e s s i n g  a 

s a c r i f i c e  or a pack of jackals f eed ing  on c a r r i o n ,  g e t t i n g  

drunk on t h e  blood." (See defense  E x h i b i t  1, Press G a z e t t e ,  

September 2 6 ,  1988, p.  3A.) 

When Wike w a s  arrested and charged w i t h  t h e  murder and 

related crimes, t h a t  shock, p a i n ,  and f e a r  became focused  

s q u a r e l y  on him, and t u r n e d  i n t o  community-wide contempt ,  
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d i s g u s t ,  h a t r e d  and l o a t h i n g  a g a i n s t  him -- as w e l l  as a 

v i r t u a l l y  unanimous demand for s w i f t ,  merciless j u s t i c e .  

C a l l s  by members of t h e  Santa  Rosa County community for t h e  

death p e n a l t y  for Wike s a t u r a t e d  t h e  r e l a t i v e l y  s m a l l  Santa  

Rosa County, Florida media coverage area. "Many peop le ,  

having  a l r e a d y  tr ied and conv ic t ed  h i m  i n  t h e i r  minds, want 

t o  bypass t h e  legal p rocess  and hang him f r o m  t h e  n e a r e s t  oak 

tree." (See Defense E x h i b i t  1, Press Gaze t t e ,  September 26 ,  

1988, p.  3 A . )  The communal s e n s e  of o u t r a g e  created by t h e  

e v e n t s  themselves ,  c o n s t a n t l y  f u e l e d  by t h e  media r e p o r t s ,  

grew s t e a d i l y  from t h e  time of t h e  d e f e n d a n t ' s  arrest and 

i n t e n s i f i e d  markedly during t h e  weeks sur rounding  h i s  

o r i g i n a l  t r i a l .  I n  t h i s  regard, we  a sk  t h e  C o u r t  t o  r e v i e w  

i n  i t s  t o t a l i t y  t h e  media coverage ev idence  i n t r o d u c e d  a t  t h e  

3.850 h e a r i n g  i n  Mil ton.  (See for  example, Defense E x h i b i t s  

Composite 1, Composite 2 ,  3 and 4, i n  ev idence  i n  t h e  3.850 

hea r ing .  ) 

The m e d i a ' s  coverage of t h e  murder and associated crimes 

and M r .  Wike ' s  c u l p a b i l i t y  for them w a s  overwhelmingly 

p e r v a s i v e ,  inf lammatory,  o f t e n  i n a c c u r a t e ,  and one-sided 

a g a i n s t  t h e  defendant  and p r e j u d i c i a l .  u. These i n c l u d e d  

scores of t e l e v i s i o n ,  radio and newspaper accoun t s  of t h e  

gory detai ls  of t h e  homicide. a. E s p e c i a l l y  d e t r i m e n t a l ,  

as it would m o s t  l i k e l y  no t  be allowed i n t o  t h e  t r i a l  

p roceed ings  p e r  t h e  W i l l i a m s  R u l e ,  w a s  t h e  d e f e n d a n t ' s  p r i o r  

c r i m i n a l  h i s t o r y .  I n  s e a l i n g  h i s  presumed g u i l t ,  t h e  S a n t a  

Rosa newspaper, t h e  Press Gaze t t e ,  r e p o r t e d  for  example: 
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"The s u s p e c t  ... has been arrested on several 
c h a r g e s  i n  Ohio, Pennsylvania ,  Texas and 
Florida t h a t  i n c l u d e  robbery,  n a r c o t i c s  vio- 
l a t i o n s ,  drunk d r i v i n g ,  a s s a u l t ,  c r i m i n a l  
m i s c h i e f  and t r e s p a s s i n g .  I r o n i c a l l y ,  autho-  
rities said,  Wike has also been arrested on 
charges of s e x u a l  abuse of a c h i l d  and indecency 
w i t h  a c h i l d  i n  Texas,  b u t  t h a t  t h e  cha rges  w e r e  
dropped. I' 

(See Defense E x h i b i t  1, Press Gaze t t e ,  September 2 6 ,  1988, p. 

3A) The same ar t ic le  r e p o r t e d ,  "At t h e  t i m e  of his 

arrest, ... Wike w a s  wanted for a v i o l a t i o n  of p r o b a t i o n  i n  

Florida." - Id .  The Pensacola  News J o u r n a l  went i n t o  more 

s p e c i f i c s  r e g a r d i n g  t h e  p r i o r  c h i l d  abuse  and indecency  

charges, w r i t i n g :  

" I n  1983, Wike w a s  arrested i n  Harris County 
(Hous ton) ,  Texas, on charges  of s e x u a l  abuse  
of a c h i l d  and indecency t o  a c h i l d .  I n  Feb- 
r u a r y ,  1 9 8 4 ,  p r o s e c u t o r s  dropped t h e  s e x u a l  
abuse  charge, b u t  Wike w a s  sen tenced  t o  1 0  y e a r s  
p r o b a t i o n  on t h e  indecency count .  Later,  he was 
arrested i n  Galveston County, Texas,  on c h a r g e s  of 
indecency  w i t h  a c h i l d ,  a case i n v o l v i n g  a pre-  
t e e n  g i r l . "  

(See Defense E x h i b i t  2 ,  Pensacola  News J o u r n a l ,  September 24, 

1988, p. 1 4 A . )  

A s  mentioned, many t e l e v i s i o n  and radio broadcasts and 

newspaper r e p o r t s  went f a r  beyond conveying t h e  f a c t s  of t h e  

tragedies and Mr. Wike's  a l l e g e d  involvement i n  them ( w h i c h  

themselves w e r e  almost too hor r ib l e  t o  imag ine ) .  The r e s u l t  

w a s  t h a t  t h e  c i t i z e n s  e v e n t u a l l y  summoned for j u r y  d u t y  had 

been a c a p t i v e  audience  of t h e  media for many months, and 

t h e r e f o r e  he ld  very s t r o n g  f e e l i n g s  of h o s t i l i t y ,  ange r ,  

h a t r e d ,  f e a r  and bias r ega rd ing  M r .  Wike. See for  example, 
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Under the facts of this case and state of the law as 

outlined above, Mr. Wike's defense counsel had a fundamental 

legal obligation and duty, per the provisions of Amendments 

V, VI and XIV, United States Constitution, and Article I, 

Declaration of Rights, Sections 2, 9, 16, 17, 21 and 22, 

Florida Constitution, to insure and protect their client's 

right to a fair trial by a panel of impartial, indifferent 

jurors regarding the penalty phase of his capital trial -- by 
aggressively doing all those things reasonable, proper and 

necessary to obtain a change of venue. This included trial 

counsels' duty to 

§ Understand and appreciate the obvious need for a 

change of venue; 

§ Thoroughly research and understand the l a w  in 

Florida regarding the defendant's right to a change of venue 

in appropriate circumstances, including the importance of 

establishing the presumption of prejudice based upon 

inflammatory pretrial publicity and difficulty in selecting a 

jury as a result thereof; 

s Diligently investigate the facts and circumstances 

related to this issue in this case; 

§ Discover and gather the available evidence to 

establish the need for a change of venue in court; 

§ Formally move the trial court for a change of venue 

in a proper and timely manner; and 
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§ Argue convincingly for the change of venue to the 

trial court, citing the appropriate evidence and legal 

authority. 

Failure to perform these duties amounts to consti- 

tutionally ineffective assistance of trial counsel as a 

matter of fact and law. See Oakley v. State, 677 S o .  2d 879 

(Fla. 2d DCA 1996) in which a properly pled claim of 

"...ineffective assistance of counsel for failing to move for 

a change of venue..." was an appropriate subject for a post 

conviction motion filed per the provisions of Florida Rule of 

Criminal Procedure 3.850. See also Manninq v. State, 378 So. 

2d 274, 276 (Fla. 1979); Robinson v. State, 659 So. 2d 4 4 4 ,  

446 (Fla. 2d DCA 1995) ("...trial counsel may be found to be 

ineffective for failing to object to the state's action 

during voir dire," and an allegation that a juror 

"...tainted the jury with racially biased statements" is 

enough to show prejudice); Williams v. State, 6 7 3  So. 2d 960 

(Fla. 1st DCA 1996)  (allowing a biased juror to remain on the 

jury was a proper basis for an ineffective assistance of 

counsel claim); and Wriqht v. State, 675 So. 2d 1009 (Fla. 2d 

DCA 1996) (failure to investigate facts of the case 

constituted a ground for postconviction relief based upon 

ineffective assistance of counsel). 

Ineffectiveness Regarding Venue 

In this case, trial counsel utterly and profoundly 

failed in the duty to protect the defendant regarding the 

need for a change of venue. That is, defense counsel: 
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5 Never f i l e d  a motion f o r  a change of venue. (EH 

135) 

§ Fai led  t o  i n t r o d u c e  i n  ev idence  t h e  available data 

t h a t  ex is ted  t o  s u p p o r t  such a motion. (EH 135) 

§ Fai led  t o  c o n t a c t  e x p e r t s  who could have conducted  

s u r v e y s  and tes t i f ied t o  t h e  c o u r t  t h a t  there w a s  such  

overwhelming p r e j u d i c e  i n  t h e  S a n t a  Rosa County community 

a g a i n s t  t h e  d e f e n d a n t  t h a t  a venue change was n e c e s s a r y  i n  

order t o  i n s u r e  M r .  Wike a f a i r  t r i a l  by an  i m p a r t i a l ,  

i n d i f f e r e n t  j u r y .  (EH 135) 

Prejud ice  Regarding Venue 

T r i a l  c o u n s e l s '  i n e f f e c t i v e n e s s  i n  n o t  s e e k i n g  a venue  

change  w a s  p r e j u d i c i a l .  Mx. Wike's lead t r i a l  c o u n s e l ,  Hon. 

Terry Terrell, e s s e n t i a l l y  admitted d u r i n g  t h e  e v i d e n t i a r y  

h e a r i n g  t h a t  a venue change w a s  c l e a r l y  n e c e s s a r y  r e g a r d i n g  

t h e  o r i g i n a l  t r i a l .  (EH 133-150) H e  acknowledged t h a t  i n  

most h i g h  p r o f i l e  cases, h i s  normal p r a c t i c e  w a s  t o  seek a 

venue change.  (EH 1 3 3 )  H e  admitted t h a t  h i s  f i les  

c o n t a i n e d  "numerous ar t ic les  from t h e  Pensaco la  News-Journal,  

M i l t o n  Press G a z e t t e ,  and other pape r s  i n  t h e  r e g i o n "  a b o u t  

t h e  case. ( E B  1 3 3 )  His fi les also c o n t a i n e d  a "video tape" 

a b o u t  t h e  case. (EH 1 3 3 )  H e  also acknowledged t h a t ,  pr ior  

t o  t r i a l ,  he  o b t a i n e d  some: 
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n o t  receive a fa i r  t r i a l . "  



(EH 1 3 3 )  Thus, as documented above, the evidence to prove 

the necessity of a venue change was available but, 

unfortunately for Mr. Wike, not utilized by trial counsel. 

The United States Eleventh Circuit Court of Appeals, 

reviewing a Florida case, identified what constitutes 

prejudice when the alleged deficient performance is failure 

to protect the defendant's right to a venue change. In Meeks 

v. Moore, 216 F.3d 951 (11th Cir. 2000) ,  the court noted that 

"(t)he law on pretrial publicity as it relates to the 

necessity for a change of venue is clear. The standards 

governing this area: 

'derive from the Fourteenth Amendment's due 
process clause, which safeguards a defendant's 
Sixth Amendment right to be tried by a panel 
of impartial indifferent jurors. The trial 
court may be unable to seat an impartial jury 
because of prejudicial pretrial publicity or 
an inflamed community atmosphere. In such a 
case, due process requires the trial court to 
grant defendant's motion for a change of venue."' 

c i t i n g  Coleman v. Kemp, 778 F.2d 1487, 1489 (11th Cir. 

1985). The Meeks court then stated, at 961: 

"In order to satisfy the prejudice prong of Strick- 
land's ineffective assistance analysis, Meeks must 
establish that there is a reasonable probability 
that, but for his counsel's failure to move the 
court for a change of venue, the result of the 
proceeding would have been different. This re- 
quires, at a minimum, that Meeks bring forth evi- 
dence demonstrating that there is a reasonable 
probability that the trial court would have, or  at 
least should have, granted a motion for change 
of venue if Meeks had presented such a motion to 
the court." 

In other words, the test is not whether, had trial counsel 

effectively pursued a venue change and been granted one, the 

jury would have acquitted M r .  Wike or, upon conviction, 
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recommended a l i f e  sentence r e g a r d i n g  t h e  cap i ta l  o f f e n s e  

( and  t h e  t r i a l  c o u r t  would have concur red  i n  t h e  advisory 

recommendat ion) .  That  would be pure  s p e c u l a t i o n  and 

impossible t o  p rove  one way or t h e  o t h e r .  Instead, t h e  test 

i n  t h i s  case i s  whether ,  had t r i a l  c o u n s e l  properly 

p r o s e c u t e d  t h e  venue change motion, t h e r e  is a 

" . . . r e a s o n a b l e  p r o b a b i l i t y  t h a t  t h e  t r i a l  c o u r t  
would have,  or a t  least should  have, g r a n t e d  ..." 

such  a motion. See Meeks, 216  F.3d a t  961.  

As f a r  as presumed p r e j u d i c e  i s  concerned ,  as t h e  1 1 t h  

C i r c u i t  stated i n  Coleman, j u r y  

" ( p ) r e j u d i c e  is  presumed from p re t r i a l  p u b l i c i t y  
when p re t r i a l  p u b l i c i t y  is s u f f i c i e n t l y  p r e j u d i c i a l  
and inf lammatory and t h e  p r e j u d i c i a l  p r e t r i a l  pub- 
l i c i t y  s a t u r a t e d  t h e  community where t h e  t r i a l s  w e r e  
h e l d .  'I 

See Coleman, 778 F.3d a t  1487, citing Rideau v. L o u i s i a n a ,  

373 U.S. a t  726-7 ( 1 9 6 3 ) .  The Coleman c o u r t  added, c i t i n g  

Mayola v. A l a b a m a ,  6 2 3  F.2d 992 ,  997 ( 5 t h  Cir. 1 9 8 0 ) ,  t h a t  

"where a pet i t ioner  adduces ev idence  o f  i n f l am-  
matory, p r e j u d i c i a l  p r e t r i a l  p u b l i c i t y  t h a t  so 
pervades or s a t u r a t e s  t h e  community as t o  render 
v i r t u a l l y  i m p o s s i b l e  a f a i r  t r i a l  by an  impart ia l  
j u r y  drawn from t h a t  community, ( j u r y )  p r e j u d i c e  
i s  presumed and t h e r e  i s  no f u r t h e r  d u t y  t o  e s t a b -  
l i s h  bias. I' 

I n  t h e  Wike case, as t h e  record c l e a r l y  shows, t h e  p r e t r i a l  

p u b l i c i t y  w a s  e x t e n s i v e  t o  t h e  e x t e n t  t h a t  it s a t u r a t e d  t h e  

t i g h t l y - k n i t ,  c o n s e r v a t i v e ,  " l a w  and order" S a n t a  Rosa County 

community. (EH 151)  It  w a s  ex t r eme ly  inf lammatory .  Judge  

Terrell acknowledged w i t h  r e g a r d  t o  t h e  50 venue a f f i d a v i t s  

t h a t  he  had o b t a i n e d :  
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"Q. And i s n ' t  it t r u e  t h a t  a l l  of those a f f i d a v i t s  
w e r e  from p r e t t y  ave rage  people t h roughou t  
t h e  community? And t h e y  a l l  i n d i c a t e d  t h a t  
it would be very d i f f i c u l t  i f  n o t  impossible 
f o r  M r .  Wike t o  g e t  a f a i r  t r i a l  i n  S a n t a  R o s a  
County? 

A. Y e s  S i r . "  

(EH 1 4 9 )  When t h a t  h i g h l y  inf lammatory p u b l i c i t y  w a s  

combined w i t h  t h e  f e a r  and l o a t h i n g  t h a t  M r .  Wike a l l e g e d l y  

created by t h e  very n a t u r e  of t h e  a l l e g e d  unspeakable  acts, 

S a n t a  R o s a  County became t h e  w o r s t  p l a c e  t o  try t h e  case, and 

t r i a l  c o u n s e l  w e r e  o b l i g a t e d  n o t  t o  l e t  t h a t  happen. Thus,  

p r e j u d i c e  h a s  been e s t a b l i s h e d  i n  t h i s  case. 

The Claim that Mr. Wike Waived His Right to 
a venue Change 

The t r i a l  court credited t h e  t e s t imony  of Judge  Terrell,  

who s ta ted t h a t ,  on March 23,  1988, and May 18, 1988,  he  m e t  

w i t h  M r .  Wike t o  d i s c u s s  t h e  venue i s s u e .  (EH 134) 

According  t o  Judge Terrell, M r .  Wike t o l d  him t h a t  he ( M r .  

Wike) d id  not  w a n t  t o  waive venue. (EH 1 3 4 )  Judge  Terrell 

s ta ted t h a t  he  m e t  w i t h  M r .  Wike a g a i n  on June  2 ,  1988, and 

found t h a t  M r .  Wike had n o t  changed h i s  mind abou t  venue. 

(EH 1 3 4 )  For t h i s  r eason ,  no change of  venue motion w a s  

f i l e d .  (EH 135)  Judge Terrell added t h a t ,  g i v e n  t h e  

d e f e n d a n t ' s  decision, he w a s  c a r e f u l  t o  voir dire t h e  

p o t e n t i a l  j u r o r s  c a r e f u l l y  as t o  t h e  e x t e n t  t h a t  t h e y  might  

be impacted by pre t r i a l  p u b l i c i t y .  (EH 136)  M r .  Wike, as 

ind ica ted  above, s t r o n g l y  den ied  e v e r  g i v i n g  h i s  t r i a l  
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This Court is asked to reverse the t r i a l  court's finding 

in this regard and determine that Judge Terrell was mistaken 

because: 

§ The state declined to put i n  evidence the notes 

upon which Judge Terrell relied in stating that his 

recollection was that Mr. Wike insisted on trying the case in 

Santa R o s a  County. Thus, there is nothing to corroborate 

Judge Terrell's recollection that Mr. Wike insisted on being 

tried in Santa R o s a  County; and 

§ Common sense suggests that, in the interest of 

self-preservation alone, Mr. Wike would not have wanted to be 

tried in a county where there was so much public disdain and 

animosity directed against him. 

For the reasons set forth above, this Honorable Court 

should reverse the trial court for i t s  failure to grant Mr. 

Wike a new trial due to the constitutionally ineffective 

mishandling of the defendant's legitimate venue issue and the 

resulting denial of his right to be tried by a fair and 

impartial jury. 

Issue 11: DID THE TRIAL COURT ERR IN REJECTING 
MR. WIKE'S CLAIM THAT HIS TRIAL COUNSEL 
FAILED TO DEVELOP AND PRESENT A VIABLE 
ALIBI DEFENSE (Claim VIII of the 3.850 
motion) ? 

Yes, the trial court did, because in Florida and the 

federal courts, it is undisputed that a defendant is entitled 
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to a new trial when his or her counsel fails to investigate 

and present evidence of a viable a l i b i  where one is 

available. See Torres-Arboleda v. Duqqer, 636 So. 2d 1321 



(Fla. 1994) (recognizing that failure to call an alibi 

witness could constitute ineffective assistance of trial 

counsel, but finding that there was no prejudice under the 

facts of the case); Chambers v. State, 613 So. 2d 118, 119 

( F l a .  2d DCA 1993) ("The failure to call an alibi witness can 

constitute ineffectiveness"); Anthony v. State, 660 So. 2d 

374 (Fla. 4th DCA 1995); Smith v. State, 481 So. 2d 988 (Fla. 

5th DCA 1986); Aldrich v. Wainwriqht, 777 F.2d 630 (11th Cir. 

1985) (failure to conduct meaningful pretrial investigation 

satisfies first prong of Strickland test); and Code v. 

Montomery, 799 F.2d 1481, 1484 (11th Cir. 1986) ("We conclude 

that, in this case, Stacy's failure to adequately investigate 

and present Code's a l i b i  defense deprived Code of a 

fundamentally fair trial.") 

As noted above, Mr. Wike has always maintained his 

innocence. (EH 47; R 010, 011) He claims that he 

specifically advised his counsel, prior to the original 

trial, that he had an alibi for the night of September 21, 

1988 and the early morning hours of September 22, 1988. (EH 

47) 

According to Mr. Wike, on September 21, 1988, he was 

living out of his car near his mother and stepfather's 

residence in Milton. (R 110) He got off work that day about 

4:OO p.m., central standard time, went to his mother's 

residence for awhile, and remained there until about 6:OO 

p.m. (R 011) Thereafter, he drove to the Racetrac 

convenience Store and bought gas. (R 011) Next, he w e n t  to 
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Frank Freeman's  r e s i d e n c e  i n  Mil ton,  F l o r i d a .  ( R  011) At 

some p o i n t  between 9:00 p.m. and 1 O : O O  p.m. on t h e  2 1 s t ,  t h e  

de fendan t  drove  t o  t h e  residence of Bob Smith i n  Pace, 

Flor ida.  The de fendan t  t h e n  went t o  a bar between Pace and 

Mi l ton ,  had a few b e e r s ,  and l e f t  t h e r e  around 11:OO p.m. or 

11:30 p.m. 

Racetrac where he spoke wi th  Tara Leonard. ( R  012) M r .  Wike 

c la imed t h a t  Tanza Raye Smith s a w  him t h e r e  buying gas and 

t a l k i n g  w i t h  M s .  Leonard. ( R  012) 

(R 011) The defendant  t h e n  drove  back t o  t h e  

S h o r t l y  t h e r e a f t e r ,  t h e  defendant  s topped  a t  a bar 

( " F r e d ' s " )  i n  Mi l ton  and spoke w i t h  Glenda H i l l i a r d .  ( R  012) 

The de fendan t  recalled t h a t  he next  went t o  t h e  S i l v e r  Eagle 

Lounge i n  Pensacola  u n t i l  about  1:30 a .m.  on t h e  morning of: 

September 2 2 ,  1988. (R 0 1 2 )  While a t  t h e  Si lver  Eagle 

Lounge, he made several phone calls  and f i n a l l y  c o n t a c t e d  

Angie Cooper ( t h e n  Angie Faulk,  EH 46), a young lady whom he 

had been d a t i n g .  ( R  012) B e  t h e n  drove h i s  car a s h o r t  

d i s t a n c e  down t h e  highway t o  t h e  Scenic  Hills Lounge. 

According t o  M r .  Wike, M s .  Cooper p icked  him up from t h e  

S c e n i c  H i l l s  Lounge pa rk ing  l o t  and t o o k  him t o  h e r  r e s i d e n c e  

i n  Pensaco la  where he s t a y e d  w i t h  h e r  u n t i l  abou t  5:45 a . m .  

( R  0 1 2 ,  EH 46) Ma. Cooper t h e n  took  M r .  Wike back t o  t h e  

S c e n i c  H i l l s  Lounge, where he g o t  h i s  car and t h e n  drove back 

t o  his p a r e n t s '  r e s i d e n c e  i n  Mil ton.  ( R  0 1 2 ,  EH 4 6 )  Mr. 

Wike was e s p e c i a l l y  interested i n  M s .  Cooper t e s t i f y i n g  

regarding h i s  a l i b i ,  n o t i n g  i n  t h i s  r ega rd :  
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"Q. A l l  r i g h t .  And now, what would Angie Faulk7 
have t e s t i f i e d  t o  t h a t  would have s u p p o r t e d  
your t h e o r y  of  innocence? 

A. That  s h e  p i cked  m e  up a t  Scen ic  H i l l s  Lounge 
e a r l y  i n  t h e  moring a f t e r  I had called h e r .  
She brought  t h e  van down, picked m e  up, my car 
w a s  left a t  Scen ic  Hills Lounge. 

W e  went t o  h e r  place. She moved t h e  k i d s ,  h e r  
t w o  boys from h e r  bedroom t o  t h e  couch.  And 
we went t o  bed. And we got up t h a t  morning. 
She dropped m e  off back a t  my v e h i c l e  a t  t h e  
lounge .  And I w a s  running  la te ."  

(EH 46) 

As i n d i c a t e d  above, Ms. Cooper acknowledged d u r i n g  t h e  

e v i d e n t i a r y  h e a r i n g  t h a t  s h e  had known Mr. Wike b e f o r e  t h e  

crimes w e r e  committed. (EH 8 6 )  However, s h e  s ta ted t h a t ,  

some t h r e e  weeks b e f o r e  t h e  homicide,  s h e  t o l d  M r .  Wike t h a t  

he c o u l d  n o t  v i s i t  h e r  r e s i d e n c e  any l o n g e r .  (EH 8 7 )  She 

a d m i t t e d  t h a t  t h e i r  r e l a t i o n s h i p  had been a n  i n t i m a t e ,  a lbe i t  

b r i e f ,  one. (EH 9 0 )  M s .  Cooper s t a t e d  t h a t  s h e  had been 

interviewed by l a w  enforcement  a g e n t s  a f t e r  t h e  crimes i n  

t h i s  case w e r e  committed,  and adv i sed  t h e  o f f i c e r s  t h a t  s h e  

c o u l d  n o t  o f f e r  M r .  Wike an  a l i b i .  (EH 8 7 )  She i n s i s t e d  

t h a t  on September 22 ,  1988, t h e  de fendan t  w a s  n o t  w i t h  h e r .  

(EH 90, 9 1 )  

M r .  Wike con tends  t h a t  h i s  t r i a l  c o u n s e l  s h o u l d  have 

been more a g g r e s s i v e  i n  t e r m s  of q u e s t i o n i n g  M s .  Cooper a b o u t  

h i s  whereabouts  i n  t h e  e a r l y  morning hours  of September 2 2 ,  

1988,  T h i s  i s  so because  it i s  a p p a r e n t  from h e r  3.850 

h e a r i n g  testimony t h a t  s h e  w a s  very embarrassed a b o u t  b e i n g  

7 Mr. q u e s t i o n e r  ( t h e  unde r s igned)  is r e f e r r i n g  t o  M s .  
Cooper by h e r  former las t  name. 
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associated with the defendant and, more than likely, was not 

being candid. But even if trial counsel could be forgiven 

for not calling Ms. Cooper as an a l i b i  witness, it is clear 

that there were other witnesses who could have testified that 

Mr. wike was somewhere other than the crime scene (the 

Rivazfar's residence) at the time of the initial abduction. 

During his testimony at the 3.850 evidentiary hearing, 

Judge Terrell stated (when asked about the specifics of a 

possible alibi defense) that "...the relevant timeframe in 

this case...' ' w a s  "...after midnight. And in the hours of 

the, after midnight, 1:00 somewhere in that timeframe." (EH 

143, emphasis added.)8 This is critical. Trial counsel can 

be excused for not calling Ms. Cooper as a witness regarding 

M r .  Wike's whereabouts at around 5:OO OK 6:OO a.m. on the 

morning of September 22, 1988, which is about the time that 

the actual attacks on the child victims occurred, since she 

apparently would have denied that Mr. Wike was with her then. 

However, as referenced above, these were several witnesses 

who could testify as to Mr. Wike's whereabouts shortly after 

midnight on September 21, 1988, which, according to Judge 

Terrell, was the "timeframe" during which something harmful 

to the children initially took place. (EH 1 4 3 )  Stated 

differently, Mr. Wike would not have needed an alibi (from 

Ms. Angie Cooper) for h i s  whereabouts at about the time that 

the children were assaulted (shortly before they were 

8 
much of an opportunity to review his notes re. this matter. 

In fairness, Judge Terrell indicated that he had not had 
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discovered a t  a b o u t  6:30  a . m . )  if he c o u l d  establish a n  a l i b i  

for  t h e  earlier t i m e  d u r i n g  which t h e y  w e r e  kidnapped from 

t h e i r  home. 

I t  s t a n d s  t o  r e a s o n  i n  t h i s  r e g a r d  t h a t ,  when Judge 

Terrell r e f e r e n c e d  t h e  t i m e  of 1:00 a . m .  on t h e  22nd, he w a s  

a l l u d i n g  t o  t h e  t i m e  when t h e  c h i l d r e n  were abduc ted ,  n o t  t h e  

later t i m e  when t h e  murder and s e x u a l  a s s a u l t s  o c c u r r e d .  I n  

other words, a l t h o u g h  a d m i t t e d l y  t h e  t e s t imony  of Judge 

Terse11 is somewhat vague on t h e  issue, it appears t h a t  

d e f e n s e  c o u n s e l  may have been concerned only abou t  t h e  t i m e  

t h a t  t h e  t r a u m a t i c  i n j u r i e s  t o  t h e  c h i l d r e n  occurred, which 

must have been much la te r  t h a n  1:OO a.m. on t h e  morning of 

September 2 2 ,  19889, no t  t h e  much earlier t i m e  t h a t  morning 

( s h o r t l y  after 1 : O O  a . m . )  when t h e y  w e r e  abducted ,  w i t h  

regard t o  t h e  p r e s e n t a t i o n  of an  a l i b i  d e f e n s e .  T r i a l  

c o u n s e l  s h o u l d  have r e a l i z e d  t h a t ,  i f  he  c o u l d  show t h e  jury 

t h a t  Mr. Wike w a s  somewhere else when t h e  c h i l d r e n  w e r e  f irst  

abducted, r e a s o n a b l e  doubt  of h i s  g u i l t  would  have been  

e s t a b l i s h e d  and h i s  c l i e n t  would have had an  e x c e l l e n t  

o p p o r t u n i t y  for  an  a c q u i t t a l  on a l l  c h a r g e s .  

M r .  Wike 's  a l i b i  d e f e n s e  i s  s t r e n g t h e n e d  by t h e  facts 

and c i r c u m s t a n c e s  su r round ing  t h e  manner i n  which  t h e  

c h i l d r e n  were i n i t i a l l y  abducted.  T h i s  i s  so,  i n  p a r t ,  

--- . . 

9 The c h i l d r e n  were discovered a t  abou t  6:30 a .m.  on 
September 2 2 ,  1988 a l o n g  an  isolated road several m i l e s  from 
t h e i r  home. ( E H  1 4 7 )  One of them, Sayah, a l t h o u g h  b l e e d i n g ,  
w a s  s t i l l  a l ive,  a l t h o u g h  s h e  had been s e v e r e l y  i n j u r e d .  She 
had been raped and h e r  t h r o a t  c u t .  See Wike, 596 So. 2d a t  
1021 ( F l a .  1 9 9 2 ) .  
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because  it appears t h a t  whoever abducted  t h e  c h i l d r e n  d i d  n o t  

immediately t a k e  them from t h e i r  r e s i d e n c e  and p h y s i c a l l y  

a s s a u l t  them. On t h e  c o n t r a r y ,  acco rd ing  t o  Sayeh, s h e  w a s  

f i r s t  t a k e n  from t h e  house and placed i n  t h e  a b d u c t o r ' s  car 

where s h e  f e l l  back t o  sleep. Her sister, Sarah ,  w a s  later 

b rough t  t o  the car. At some p o i n t  i n  t i m e  t h e r e a f t e r ,  t h e y  

w e r e  d r i v e n  i n  t h e  a b d u c t o r ' s  car from t h e  r e s i d e n c e .  See 

Wike, 596 So. 2d a t  1022 .  I t  is ,  t h e r e f o r e ,  q u i t e  p o s s i b l e  

t h a t  a s i g n i f i c a n t  amount of t i m e  pas sed  between t h e  i n i t i a l  

a b d u c t i o n  ( t h a t  i s ,  when t h e y  w e r e  t a k e n  o u t  o f  t h e  house )  

and t h e  a s s a u l t s .  I f  t h a t  i s  t h e  case, t h e n  it i s  clear t h a t  

Judge  Terrell w a s  r i g h t  when he  i n d i c a t e d  t h a t  t h e  crimes 

commenced ( t h a t  i s ,  t h e  abduc t ions  f i r s t  o c c u r r e d )  s h o r t l y  

a f t e r  1:00 a .m.  on September 22, 1988. And if that is t r u e ,  

M r .  Wike had a v e r y  credible a l i b i  s i n c e ,  as n o t e d ,  he w a s  

s e e n  by Glenda H i l l i a r d  a t  " F r e d ' s "  B a r  as la te  as 11:50 p.m. 

on September 2 1 ,  1988 (EH 112), and, a f t e r  t h a t ,  w a s  seen by 

Tammy Osborn a t  t h e  S i l v e r  Eag le  Lounge (EH 1 4 6 )  as l a t e  as 

1:15 a.m. on September 2 2 ,  1988. 

The d e f e n d a n t  s u f f e r e d  p r e j u d i c e  i n  t h i s  regard because ,  

by Judge  Terrell 's own admiss ion  and as stressed above, he  

knew t h a t  h i s  i n v e s t i g a t o r ,  Mr. James Mart in ,  had interviewed 

several w i t n e s s e s ,  i n c l u d i n g  Glenda Hil lard and Tammy Osborn, 

who c o u l d  p l a c e  M r .  Wike a t  "Fred's" B a r  a n d / o r  t h e  S i l v e r  

Eagle Sa loon  a f t e r  midnight  on the 2 1 s t  and u n t i l  a round 1:15 

a.m.  on t h e  morning of September 2 2 ,  1988. (EH 112, 113, 

146, 147)  Yet h e  d id  n o t  call Ms. Hi l l a rd  or M s .  Osborn as 
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a l i b i  w i t n e s s e s .  When asked abou t  this on c ross -examina t ion ,  

Judge  Terrell i n d i c a t e d  t h a t ,  upon r e f l e c t i o n ,  h i s  best 

r e c o l l e c t i o n  w a s  t h a t  both t h e  abduc t ion  and t h e  assaults 

took place much l a te r  t h a n  1 :00  a . m .  on t h e  morning of 

September 2 2 ,  1988. (EH 1 4 7 )  Judge Terrell must have been 

mis t aken  i n  t h i s  r e g a r d  since a c c o r d i n g  t o  h i s  own 

i n v e s t i g a t o r ,  M r .  Mar t in ,  t h e  c h i l d r e n  w e r e  kidnapped "around 

2:00," a c c o r d i n g  t o  what  he ( M a r t i n )  w a s  t o l d  by l a w  

enforcement  a u t h o r i t i e s .  (EH 1 2 0 ,  1 2 2 . )  

M r .  Mar t in  added t h a t  Angela Jones  c o u l d  p l a c e  M r .  Wike 

a t  t h e  Cove Tavern u n t i l  11:OO p.m. on t h e  n i g h t  of September 

21, 1988. (EH 1 1 2 )  M s .  Jones d id  n o t  t e s t i f y  either. As 

r e f e r e n c e d  above, M r .  Mar t in  also c o n t a c t e d  Glenda H i l l a r d ,  

who t o l d  h i m  t h a t  Ms. w i k e  w a s  s t i l l  a t  F red ' s  Lounge when 

s h e  l e f t  t h a t  e s t a b l i s h m e n t  r i g h t  b e f o r e  ( " . . . a t  2350 . . . ' I )  

midn igh t  on  t h e  2 1 s t .  (EH 1 1 2 )  Ms. Hil la rd  w a s  n o t  called 

t o  t e s t i f y .  Carolyn  Neal t o l d  M r .  Mar t in  t h a t  M r .  Wike 

arrived a t  t h e  RaceTrac a t  midnight  on September 2 1 ,  1988. 

(EH 113)  She w a s  n o t  called as a w i t n e s s .  F i n a l l y ,  as 

stated above, M r .  Mar t in  in t e rv i ewed  Tammy Osborn, who told 

him t h a t  M r .  Wike had come i n t o  t h e  S i lve r  Eag le  Sa loon  a t  

a b o u t  11:45 p.m. on t h e  2 1 s t  and s t a y e d  there u n t i l  a b o u t  

1:15 on t h e  22nd. (EH 1 2 0 )  Thus,  Mr. Martin admitted: 

I'Q. Isn't it t r u e  t h a t  by your  own i n v e s t i g a t i o n  
you had w i t n e s s e s  such  as Tammy Osborn who 
said t h a t  he w a s  still a t  t h e  S i lve r  E a g l e  
Sa loon  at 1:15 A M on t h e  morning of t h e  2 2 ,  
r i g h t ?  

A. T h a t ' s  t h e  l a s t  t i m e  t h a t  she s a w  him." 
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(EH 120)  She w a s  n o t  c a l l e d  t o  t h e  s t a n d  by t h e  d e f e n s e .  

I n  Code v. Montqomery, 799 F.2d 1481 ( 1 1 t h  Cir. 1986), 

t h e  de fendan t  claimed t h a t ,  a t  t h e  t i m e  of t h e  robbery  f o r  

which he  w a s  c o n v i c t e d ,  he w a s  a t w o  and one h a l f  h o u r ' s  

drive away, and t h a t  he had a t  least  one a l i b i  w i t n e s s  t o  

p rove  it. Although t r i a l  counse l  knew t h a t  C o d e  was r e l y i n g  

on a n  a l i b i  d e f e n s e ,  he never  asked t h e  d e f e n d a n t ' s  mother 

about h i s  whereabouts on t h e  day of t h e  crime. The court 

found i n  t h i s  r e g a r d  t h a t ,  " . . . a l though Code's mother had no 

p e r s o n a l  knowledge of Code's whereabouts on A p r i l  1, she 

c o u l d  have provided  him wi th  l e a d s  r e g a r d i n g  a l i b i  

w i t n e s s e s . "  - Id a t  1483. M r .  Code ' s  mother l a te r  c o n t a c t e d  

M s .  E s t e l l a  Tay lo r ,  a person  who said t h a t  s h e  w a s  w i t h  t h e  

de fendan t  on t h e  day of t h e  crime. However, s i n c e  Mr. Code's 

mother had n o t  been t o l d  by t r i a l  counse l  of  t h e  date of  t h e  

robbe ry ,  s h e  d id  no t  advise M s .  Taylor accord ing ly .  I n  

r e v e r s i n g  M r .  Code ' s  conviction, t h e  court found t h a t  t r i a l  

c o u n s e l  w a s  i n e f f e c t i v e  for n o t  f u l l y  i n v e s t i g a t i n g  t h e  

p o s s i b l e  a l i b i  de fense ,  s t a t i n g ,  i n  p a r t :  

" . . .we conclude t h a t  a competent a t t o r n e y  r e l y i n g  
on an  a l i b i  de fense  would have asked Code's mother 
i f  s h e  could corroborate t h e  a l i b i ,  would have 
subpoenaed a r e l u c t a n t  w i t n e s s  whom he though t  could 
p r o v i d e  an  a l i b i  and would  have asked e i t h e r  t h e  
w i t n e s s  or t h e  defendant  i f  t h e r e  w e r e  o t h e r  a l i b i  
w i t n e s s e s .  I' 

I n  t h e  case a t  bar, t r i a l  counse l  shou ld  have been more 

thorough i n  t e r m s  of i n t e r v i e w i n g  M s .  Cooper who, a l t h o u g h  

a d m i t t e d l y  a r e l u c t a n t  w i t n e s s ,  probably knew more t h a n  s h e  
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w a s  w i l l i n g  t o  t e l l  r e g a r d i n g  M r .  Wike ' s  whereabouts  i n  t h e  

early morning hour s  of September 2 2 ,  1988. O f  much g r e a t e r  

r e l e v a n c e  t o  t h i s  proceeding ,  t r i a l  c o u n s e l  shou ld  have 

concentrated on t h e  t i m e  of t h e  abduc t ion  ( s h o r t l y  a f te r  1:00 

a .m.  on September 22 ,  1988)  r a t h e r  t h a n  t h e  t i m e  t h e  c h i l d r e n  

w e r e  d i s c o v e r e d  (a round 6 : 3 0  a . m .  t h a t  morning) .  Had t r i a l  

counse l  done so, he  would have r e a l i z e d  t h a t  M r .  Wike had a 

s t rong  alibi, he  would have called called T a m y  Osborne, 

Glenda Hi l l a rd ,  Angela Jones  and Carolyn Neal as a l i b i  

w i t n e s s e s ,  and,  as a r e s u l t ,  t h e r e  i s  a d i s t i n c t  l i k e l i h o o d  

t h a t  M r .  Wike would have been a c q u i t t e d .  F a i l u r e  t o  do so 

undermined t h e  c o n f i d e n c e  i n  the outcome of t h e  p roceed ing .  

T h e r e f o r e ,  it w a s  reversible error for  t h e  t r i a l  c o u r t  i n  t h e  

3.850 p roceed ing  t o  set aside M r .  w i k e ' s  judgments and 

s e n t e n c e s .  

I s s u e  111: DID DEFENSE COUNSEL FAIL TO ASSURE THAT THE 
DEFENDMT WAS PRESENT AT ALL CRITICAL STAGES 
OF THE PROCEEDINGS DURING H I S  ORIGINAL STATH 
COURT TRIAL AND DURING THE THIRD PENALTY PHASE 
TRIAL ( C l a i m  X of t h e  3.850 mot ion )?  

Y e s ,  c o u n s e l  f a i l e d  t h e  de fendan t  i n  t h i s  regard. 

Flor ida Rule  of Cr imina l  Procedure  3.180 e x p r e s s l y  p r o v i d e s  

t h a t  t h e  d e f e n d a n t  " s h a l l "  be p r e s e n t  a t  f i r s t  appea rance ,  

when a plea i s  made, a t  any p r e t r i a l  c o n f e r e n c e  u n l e s s  

waived, a t  t h e  beginning of t r i a l  i n c l u d i n g  a l l  aspects of 

j u r y  selection, when t h e  j u r y  i s  present and when e v i d e n c e  i s  

p r e s e n t e d .  M r .  Wike t e s t i f i e d  d u r i n g  t h e  3.850 e v i d e n t i a r y  

h e a r i n g  t h a t  he  w a s  n o t  p r e s e n t  a t  a r r a ignmen t  on October 1 3 ,  

1988, a t  d o c k e t  ca l l s  on January  1 9 ,  1989, March 23, 1989 and 
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April 4 ,  1989, for at least part of jury selection on June 

13, 1989, and f o r  par t  of the jury trial on June 4, 1989, and 

June 15, 1989. (R 209) The trial court found, based upon 

the record, that some of Mr. Wike's assertions were refuted 

by the record. However, it was also judicially determined 

that Mr. Wike: 

s was not present for three docket calls ( R  209); 

§ may not have been present during the preliminary 

proceedings to qualify the venire ( R  209); 

§ was not present immediately after the general 

qualification of the jury and prior to jury selection (see 
Exhib i t  E 3  attached to the trial court's order denying the 

3.850 motion and R 210) ,  during which time defense counsel 

raised an in-court identification issue and a request to 

sequester the jurylo; and 

§ may not have been present "...at the opening of 

trial on either June 14th or the second day of trial on June 

1 5 t h . " l l  ( R  211) In this regard, see Savino v. State, 555 

So. 2d 1237 (Fla. 4th DCA 1989). (Defendant's absence during 

presentation of witness testimony was reversible error.) 

lo 
exclude Mr. Wike from this proceeding. (R 210; see also 
Exhibit E3 attached to the trial court's order denying the 
3.850 motion.) 
l1 The t r i a l  court includes a footnote at the end of this 
quote, to the effect that "(t)he record also does not 
indicate the Defendant's absence." (R 211) The trial court 
added: "However, a witness identified him in the courtroom 
sometime during the presentation of the evidence on June 
15th. " 

The trial court acknowledged that it was error to 
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D e s p i t e  what  c l e a r l y  appea r s  t o  be t h e  mandatory 

r e q u i r e m e n t s  of Rule 3.180, t h e  t r i a l  c o u r t  d e n i e d  M r .  Wike's 

relief, f i n d i n g  e s s e n t i a l l y  t h a t  he had n o t  s u f f e r e d  

p r e j u d i c e .  ( R  2 1 1 )  T h i s  w a s  error because  t h e  t r i a l  c o u r t  

u sed  a flawed a n a l y s i s  i n  a r r i v i n g  a t  its l e g a l  c o n c l u s i o n .  

Tha t  i s ,  t h e  t r i a l  c o u r t  c o n s i d e r e d  e a c h  o c c a s i o n  where  M r .  

Wike w a s  absent  from a c e r t a i n  c o u r t  p roceed ing  (or  may have 

been a b s e n t  from t h a t  p roceed ing)  separately, n o t  i n  t h e i r  

t o t a l i t y ,  c i t i n g  Garcia v. State, 492  So. 2d 360 ( F l a .  1986)  

and Coney v. State, 653 So. 2d 1 0 0 9  (Fla .  1995) .  ( R  210 ,  211)  

Furthermore,  t h e  t r i a l  c o u r t  c o n s i d e r e d  t h e  p r e j u d i c e  which 

r e s u l t e d  i n  t h e  c o n t e x t  of what  happened a t  t h a t  p a r t i c u l a r  

p roceed ing ,  n o t  t h e  importance of  t h e  t r i a l  p roceed ing  

i t se l f .  The t r i a l  c o u r t  shou ld  have c o n s i d e r e d  t h e  o c c a s i o n s  

where t h e  record clearly shows t h a t  M r .  Wike w a s  a b s e n t  (and 

where it w a s  n o t  c e r t a i n  t h a t  he w a s  p r e s e n t )  i n  t h e i r  

t o t a l i t y .  I t  also shou ld  have c o n s i d e r e d  t h e  n a t u r e  of t h e  

p r o c e e d i n g  itself. Had t h e  t r i a l  c o u r t  used  t h i s  a n a l y s i s ,  

it would have been clear t h a t  M r .  Wike, charged  w i t h  f irst  

d e g r e e  murder and a h o s t  of o t h e r  s e r i o u s  f e l o n i e s ,  w a s  

a b s e n t  ( o r  may have been a b s e n t )  from h i s  own t r i a l  on a 

s u b s t a n t i a l  number of impor t an t  occas ions .  

I n  Fasetta v. C a l i f o r n i a ,  4 2 2  U . S .  806 ( 1 9 7 5 ) ,  t h e  

Supreme Cour t  held t h a t  a de fendan t  has  a c o n s t i t u t i o n a l  

r i g h t  to be p r e s e n t  a t  a l l  s t a g e s  of h i s  t r i a l  where h i s  

absence  may t h w a r t  fundamental  f a i r n e s s .  S u r e l y ,  t h a t  would 

i n c l u d e  t h e  t h e  actual t r i a l  ( t h a t  i s ,  where e v i d e n c e  i s  
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b e i n g  t a k e n )  i t s e l f .  I n  F r a n c i s  v. State,  413 So. 2d 1 1 7 5  

(Fla. 1982) ,  s o l e l y  on t h e  basis of t h e  fact  t h a t  t h e  

de fendan t  w a s  a b s e n t  (excused t o  use  t h e  restroom) d u r i n g  a 

p o r t i o n  of t h e  j u r y  s e l e c t i o n  p rocess ,  t h e  judgment and death 

s e n t e n c e  w e r e  reversed. During h i s  absence ,  F r a n c i s '  t r i a l  

a t t o r n e y ,  w i thou t  t h e  d e f e n d a n t ' s  consen t ,  waived t h e  

c l i e n t ' s  r i g h t  t o  be p r e s e n t  d u r i n g  t h e  remainder  of j u r y  

s e l e c t i o n .  I n  r e v e r s i n g ,  t h i s  Court  stated: 

" F r a n c i s  asserts t h a t  t h e  e x e r c i s e  of per -  
emptory c h a l l e n g e s  i s  an  e s s e n t i a l  p a r t  
of a trial and was  p a r t i c u l a r l y  s i g n i f i c a n t  
here where many of t h e  p o t e n t i a l  j u r o r s  had 
expres sed  knowledge of his case and where a 
number of these p r o s p e c t i v e  jurors a c t u a l l y  
knew t h a t  he had been conv ic t ed  and sen tenced  
t o  d e a t h  p r e v i o u s l y  for  t h e  same cha rge  t h a t  
t h e y  might be called upon t o  c o n s i d e r .  
con tends  t h a t  he w a s  no t  v o l u n t a r i l y  a b s e n t  
from t h e  s e l e c t i o n  p rocess  and t h a t  because 
t h i s  w a s  a c a p i t a l  case, h i s  c o u n s e l ' s  waiver 
w a s  n o t  b ind ing  on him s i n c e  he n e i t h e r  con- 
s e n t e d  t o  t h i s  waiver beforehand nor  acqui- 
esced t o  it afterward. I n  fact ,  he m a i n t a i n s ,  
a de fendan t  cannot  waive h i s  r i g h t  t o  be pre-  
sent i n  a c a p i t a l  case. l 1  

H e  

- Id. a t  1176. T h i s  Court  agreed ,  s t a t i n g ,  

" F r a n c i s  has  t h e  c o n s t i t u t i o n a l  r i g h t  t o  
be p r e s e n t  a t  t h e  s t a g e s  of h i s  t r i a l  where 
fundamental  f a i r n e s s  might  be t hwar t ed  by 
h i s  absence . . . .F lor ida  Rule of Cr imina l  
Procedure  3 . 1 8 0 ( a ) ( 4 )  r ecogn izes  t h e  chal- 
l e n g i n g  of j u r o r s  as one of t h e  e s s e n t i a l  
stages of a c r i m i n a l  t r i a l  where  a defend- 
ant's presence  i s  mandated. 

- Id. a t  1 1 7 7 .  

I n  t h e  case a t  bar,  t h e  s ta te  has n o t  contended that M r .  

Wike waived h i s  r i g h t  t o  be p r e s e n t  a t  any s t a g e  of h i s  
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trial. H o w e v e r ,  i f  t h e  s ta te  does so, we n o t e  these 

a d d i t i o n a l  comments from t h e  F r a n c i s  d e c i s i o n :  

" F r a n c i s  w a s  a b s e n t  d u r i n g  a c r u c i a l  s t a g e  
of h i s  trial and h i s  absence  w a s  n o t  volun-  
t a r y . . .  H i s  c o u n s e l  had n o t  o b t a i n e d  h i s  ex- 
press c o n s e n t  t o  c h a l l e n g e  p e r e m p t o r i l y  t h e  
j u r y  i n  h i s  absence .  H i s  s i l e n c e ,  when h i s  
c o u n s e l  and others retired t o  t h e  jury room 
or when t h e y  r e t u r n e d  a f te r  t h e  s e l e c t i o n  pro- 
cess, d id  n o t  c o n s t i t u t e  a waiver of h i s  r i g h t .  
The State h a s  fa i led  t o  show t h a t  F r a n c i s  made 
a knowing and i n t e l l i g e n t  waiver  of h i s  r i g h t  
t o  be p r e s e n t . . .  W e  are n o t  satisfied beyond a 
r e a s o n a b l e  doubt  t h a t  t h i s  error in t h e  p a r t i c u -  
l a r  f a c t u a l  c o n t e x t  of t h i s  case is  harmless  .... 
The e x e r c i s e  of peremptory c h a l l e n g e s  has  been 
he ld  t o  be e s s e n t i a l  t o  t h e  f a i r n e s s  of a t r i a l  
by j u r y  and has  been described as one of t h e  
most i m p o r t a n t  r i g h t s  s e c u r e d  t o  a d e f e n d a n t  .... 
I t  i s  a n  a r b i t r a r y  and c a p r i c i o u s  r i g h t  which  
must be e x e r c i s e d  f r e e l y  t o  accomplish i t s  pur-  
pose. I t  permits r e j e c t i o n  f o r  real or imagined 
p a r t i a l i t y  and i s  o f t e n  e x e r c i s e d  on t h e  basis 
of sudden impressions and unaccountable  prejud- 
ices based o n l y  on t h e  bare looks and g e s t u r e s  
of a n o t h e r  or upon a j u r o r ' s  h a b i t s  and associat- 
i o n s  ....( W ) e  are unab le  t o  assess t h e  e x t e n t  of 
p r e j u d i c e ,  i f  any, F r a n c i s  s u s t a i n e d  by n o t  b e i n g  
p r e s e n t  t o  c o n s u l t  w i t h  h i s  c o u n s e l  d u r i n g  t h e  
t i m e  h i s  peremptory c h a l l e n g e s  w e r e  e x e r c i s e d .  
Accord ing ly ,  we  conclude  t h a t  h i s  i n v o l u n t a r y  
absence  w i t h o u t  waiver by c o n s e n t  or subsequen t  
r a t i f i c a t i o n  w a s  reversible error and t h a t  Fran- 
cis i s  e n t i t l e d  t o  a new t r i a l .  " 

- Id. a t  1178-9. I t  i s  clear, t h e n ,  t h a t  there w e r e  far  too 

many o c c a s i o n s  where M r .  Wike w a s  n o t  p r e s e n t  d u r i n g  v a r i o u s  

c r i t i ca l  p o r t i o n s  of h i s  t r i a l  -- and t h a t  M r .  Wike's t r i a l  

c o u n s e l  w a s  simply too c a v a l i e r  about  making s u r e  t h a t  t h e  

c l i e n t ' s  r i g h t  t o  be p r e s e n t  a t  a l l  s t a g e s  of h i s  t r i a l  w a s  

s c r u p u l o u s l y  preserved. Thus,  t h e  c o n v i c t i o n s ,  judgments and 
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I s s u e  I V :  D I D  TRIAL COUNSEL FAIL TO ASSURE THAT THE 
DEFENDANT WAS PRESENT AT SIDE BAR CONFERJ3NCES 
DURING THE THIRD PENALTY PHASE TRIAL, AND 
THEREBY RENDER INEFFECTIVE ASSISTANCE O F  
COUNSEL ( C l a i m  X I  of 3.850 mot ion )?  

Yes, he did.  The t r i a l  court  i n  the 3.850 proceed ing  

conceded t h a t  t h e  d e c i s i o n  i n  Coney v.  State, 653 So. 2d 1009 

( F l a .  1995)  w a s  a p p l i c a b l e  t o  M r .  Wike's t h i r d  p e n a l t y  phase  

trial. ( R  2 1 1 )  Conev ho lds  t h a t  a defendant  has  a r i g h t  to 

be present a t  bench confe rences  d u r i n g  j u r y  selection. 

Defense c o u n s e l  must a d v i s e  t h e  defendant  of  t h i s  r i g h t .  See  

f o r  example, L e e  v. State, 7 4 4  So. 2d 539 ( F l a .  1 9 9 9 ) ,  

where in  t h i s  Court  stated: 

"Lee  alleges t h a t  h i s  t r i a l  counse l  w a s  
i n e f f e c t i v e  f o r  f a i l i n g  t o  inform him of 
h i s  r i g h t  t o  be p h y s i c a l l y  p r e s e n t  a t  bench 
confe rences  d u r i n g  which p r e t r i a l  j u r o r  
c h a l l e n g e s  w e r e  e x e r c i s e d  and f o r  f a i l i n g  
t o  object t o  L e e ' s  e x c l u s i o n  theref rom.  W e  
reverse as t o  t h i s  i s s u e  only . .  . 'I 

- Id.  a t  539. The c o n s t i t u t i o n a l  r i g h t  t o  be p r e s e n t  i s  n o t  a 

token right. I n s t e a d ,  t h e  e s s e n t i a l  purpose of t h e  r i g h t  i s  

t o  a f f o r d  meaningful p a r t i c i p a t i o n  by t h e  de fendan t  i n  t h e  

j u r y  s e l e c t i o n  p rocess .  See Meiia v. S t a t e ,  6 7 5  So. 2d 996 

(Fla. 1st DCA 1 9 9 6 ) .  

I n  t h e  case a t  bar, t h e  t r i a l  c o u r t  de te rmined  t h a t  any 

Conev v i o l a t i o n  t h a t  might have occur red  w a s  harmless ,  i n  

p a r t ,  because  it appeared t o  t h e  c o u r t  from the record t h a t  

Ms. Wike w a s  a b s e n t  on ly  when c h a l l e n g e s  for c a u s e ,  as 

opposed t o  peremptory c h a l l e n g e s ,  were be ing  exercised. ( R  

213)  Be  t h a t  as it may, t h e  t r i a l  c o u r t  committed reversible 
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error by n o t  g r a n t i n g  M r .  Wike 's  3.850 motion based upon a 

Coney v i o l a t i o n .  

An examinat ion  of t h e  record reveals, for example, t h a t  

p r o s p e c t i v e  j u r o r  Jones  and h i s  fellow jurors  w e r e  asked 

whether  t h e y  c o u l d  be f a i r  and i m p a r t i a l .  (See t h e  f irst  

page of E x h i b i t  F-3l* a t t a c h e d  t o  t h e  court's order denying 

t h e  3.850 motion.) M r .  Jones w a s  g iven  permiss ion  t o  

approach t h e  bench whereupon he  told t h e  cour t  t h a t  h i s  

r e l i g i o u s  c o n v i c t i o n s  prevented  h im from s i t t i n g  i n  judgement 

of M r .  Wike. a. M r .  Jones stated i n  par t :  

" . . . t h e  Bible  -- t h e  B i b l e  t e l l s  me, I c a n ' t ,  
Matthew 7:l s a y s  I am n o t  t o  judge and I c a n ' t  
judge  t h i s  man because I d o n ' t  know him. If 
I s i t  up t h e r e  and b r i n g  a cha rge  of g u i l t y  and 
you send  h i m  t o  p r i s o n  and t h e y  k i l l  h im i n  
p r i s o n  he w i l l  go t o  h e l l  i f  he has n o t  r e p e n t e d  
for h i s  s i n s . "  

(See E x h i b i t  F-3, page 1, attached t o  t h e  Order denying  t h e  

3.850 motion. M r .  J o n e s '  comments appear  t o  have been 

recorded on pages 43-45 of t h e  o r i g i n a l  record on a p p e a l  of 

t h e  t h i r d  p e n a l t y  phase t r i a l . )  Defense counse l  made o n l y  a 

v e r y  c u r s o r y  e f f o r t  t o  r e h a b i l i t a t e  Mr. Jones .  Then, 

i n e x p l i c a b l y ,  on t h e  basis of M r .  J o n e s '  comments, d e f e n s e  

c o u n s e l ,  i n  MK. Wike's absence,  agreed  t h a t  he ( J o n e s )  c o u l d  

be excused for  cause. 

The t r i a l  c o u r t  must a l l o w  de fense  counse l  t o  a t t e m p t  t o  

r e h a b i l i t a t e  j u r o r s  who expres s  o p p o s i t i o n  t o  t h e  death 

-_ __.. 

l2 These  e x h i b i t s ,  attached t o  t h e  t r i a l  c o u r t ' s  order 
denying t h e  3.850 motion, are sometimes d i f f i c u l t  t o  locate. 
They may a lso have been mis takenly  mislabeled. For example, 
t h e  t r i a l  c o u r t  refers t o  t h i s  e x h i b i t  as D - 3 .  
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penalty on religious grounds. See, e.g., Willacv v. State, 

640 So. 2d 1079 (Fla. 1994); Hernandez v. State, 621 So. 2d 

1353 (Fla. 1993); and O'Connel1 v. State, 480 So. 2d 1284 

(Fla. 1985). This is so because the decision of whether a 

person deserves to live or die must not be entrusted to a 

tribunal organized to return a "verdict of death.'' 
, 

Witherspoon v. Illinois, 391 U.S. 510, 522 (1968). Clearly, 

it was defense counsel's obligation to insist that he be 

allowed to agressively exercise this right (of 

rehabilitation) on behalf of Mr. Wike. Had Mr. Wike been 

present, surely he would have insisted that defense counsel 

protect him in this regard. 

Issue V. WAS THE CUMULATIVE EFFECT OF DEFENSE COUNSEL'S 
INEFFECTIVENESS SUCH THAT THE RESULTING 
PREJUDICE REQUIRES A NEW TRIAL? 

It was and it does. When one steps back and takes a 

hard, objective look at Mr. Wike's o r i g i n a l  j u r y  trial, two 

very disturbing facts are self-evident: 

§ The trial was held in an atmosphere of extreme 

community hostility in Santa Rosa County, yet no venue change 

motion was filed. 

B There were many witnesses available to shore up 

Wike's alibi defense (which is the only defense he had) yet  

none of them was called to the stand. 

Defense counsel's excuse for his inaction is equally 

perplexing. According to Wike's trial counsel, a venue 

change motion was forfeited, not because counsel was unaware 

of the degree of community outrage over the crimes, but 
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because the client insisted upon it. (EH 134) Counsel 

offered nothing but his own testimony to corroborate this 

bald assertion. And defense counsel called no alibi 

witnesses, ostensibly, for the strategic reason that he could 

be assured of the right to rebut the state's closing 

argument. l3 (EH 14 1 ) 

These explanations are just too pat. They lack the ring 

of logic. As Judge Shevin noted in his dissenting opinion in 

Lanier v. State, 709 So. 2d 112, 120 (Fla. 3 DCA 1998), the 

deficient actions of trial counsel cannot be sanitized by 

merely labeling them "tactical" or "strategic. '' On the 

contrary, those actions must be "...based on reasonable 

professional judgment." The judge added: 

"While an attorney's t ac t ica l  and strategic 
decisions are entitled to deference, these 
decisions must originate from a basis of in- 
formation, not ignorance." 

I Id. In the case at bar, the lack of effort made by defense 

counsel to protect M r .  Wike during the innocence/guilt phase 

of his original trial is obvious and similar to the 

ineffectiveness of defense counsel during the penalty phase 

of the capital trial referenced in Kinq v. Strickland, 714 

F.2d 1481 (11th Cir. 1983). 

13 
and last opportunity to address the jury during the c l o s i n g  
arguments regarding the innocence/guilt part of the first 
trial. 

That is, so that defense counsel could have the first 
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CONCLUSION 

For t h e  r e a s o n s  set o u t  above, t h i s  Honorable  C o u r t  i s  

r e q u e s t e d  t o  reverse t h e  c i r c u i t  c o u r t  and i t s  order of 

September 2 7 ,  2000 ,  g r a n t  t h e  d e f e n d a n t ' s  3.850 motion, 

reverse all of the defendant's judgments and s e n t e n c e s  

i n c l u d i n g  t h e  d e a t h  s e n t e n c e ( s ) ,  order t h a t  the d e f e n d a n t  i s  

e n t i t l e d  t o  new t r i a l ,  and g r a n t  t h e  de fendan t  such  other and 

f u r t h e r  relief as is  deemed a p p r o p r i a t e  i n  t h e  premises. 
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