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STATEMENT CERTIEYING TYPE SIZE AND STYLE
Appellee’s Brief on jurisdiction is certified as being
typed in 12 point Courier New, a font that is not

proportionally spaced.



STATEMENT OF THE CASE AND FACTS

Respondent Pearson is an inmate in the custody of the
Departrment of Corrections. On March 29, 1996, Pearson was
sentenced in Case No. 95-164 to five (5) years for an offense
commtted on July 14, 1995. The sentence was run concurrent to
other active sentences-l On Novenber 6, 1996, Pear son was
sentenced in Case No. 96-20 on 26 counts. O relevance here,
he was sentenced to ternms of 13 years on several counts, all
counts concurrent with one another and with all other active
cases. All offenses in Case No. 96-20 were conmtted after
Cctober 1, 1995, and are therefore subject to the 85% service
requirenent in § 944.275(4) (b)3, Fla. Stat. (1999).

On July 16, 1997, +the departnment received an "Order
Ganting Mtion to Correct Cerical Mstake" in Case No. 96-20
which directed that pursuant to the terms of the plea

agreenent, the case was to run concurrent and cotermnous wth

all other active sentences. Since running Case No. 96-20 co-
termnous wth the other active sentences would require the
departnent to grant the benefit of court ordered gaintime to
Case No. 96-20 in an ampunt that would reduce it bel ow 85%
service, or require release before service of l|less than 85% of
the sentence by time physically incarcerated, the departnent
could not structure Case No. 96-20 coterm nous to the other

active sentences. (See, §944,275(4) (b)3). Thus, Pearson's

" Pearson has other sentences not relevant to this action.
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tentative release date was established based on the 13 year
termin Case No. 96-20.

On Novenmber 12, 1998, Pearson served a Petition for Wit of
Mandamus in the Second Judicial GCrcuit seeking to conpel the
Department of Corrections to structure his sentences co-
term nously. The court issued an order to show cause, and on
April 19, 1999, the departnent filed a response to the Petition
indicating that could not structure Pearson's 85% 13-year
sentence cotermnously with his pre-85% 5 year sentence since
to do so would allow the 13 year sentence to expire prior to
service of the 85 mninmum required by section 944.275(4) (b)3.
On June 17, 1999, the circuit court denied Pearson's petition.
Pearson filed a petition for wit of certiorari in the First
District Court of Appeal seeking review of the circuit court's
order. The departnment filed a response, and oral argunent was
hel d on June 28, 2000.

On August 14, 2000, the district court granted the
petition for certiorari wth an opinion. The department filed
a motion for rehearing, Wwhich was denied on Septenber 25, 2000
The departnment also filed a notion for stay of the mandate
whi ch was denied on October 10, 2000. Subsequently,  the
departnent filed a tinmely notice to invoke the jurisdiction of
this Court and a notion for stay of the opinion pending review

The notion for stay is currently pending in this Court.




SUMMARY OF THE ARGUMENT

Pearson raises inportant separation of powers issues which
should be resolved by this Court. Pearson holds that the
departnment nust “execute a sentence exactly as inposed” (Id.
at 1%), neaning for Pearson, that his 13 year sentence must be
structured cotermnously even though he avoids serving the 85%
m ni mum under section 944.275(4) (b)3. The court reasoned that
sentencing is Wthin the realmof the judiciary and the
department cannot alter sentences, even if they are illegal,
due to the separation of powers principle.

Pearson has construed the separation--of powers doctrine wthout
regard to that fact that the Legislature has delegated to the
executive (DOC) exclusive authority over certain aspects of the
execution of sentences which cannot be encroached upon by the
judiciary, even if part of a plea.

The Court should also accept jurisdiction because Pearson
is in direct conflict with opinions from the Second and Third
Districts whi ch recogni ze t hat cot er m nous structuring
conflicts with the 85% statute in certain instances, and that
as a result, it is a legal inpossibility to give effect to the

coterm nous provision. Turner v. State, 689 sSo.2D 1107 (Fla.

2d DCA 1997); Nieves.v. State, 24 Fla. L. \Wekly D591 (Fla. 3d

DCA, Feb. 24, 1999) Since the departnment processes sentencing

orders issued throughout the state, the departnment respectfully

2 Citations are to the Westlaw cite at 2000 W 1140023
(Appendix A




requests that this Court accept jurisdiction in order to
resolve this conflict and pronote the uniform and orderly

admnistration of justice.



ARGUMENT

THE DECISION OF THE FIRST DI STRICT COURT OF APPEAL IN

TH S CASE EXPRESSLY CONSTRUES THE SEPARATION OF

POAERS DOCTRINE IN ART, I, & 3, FLA., CONST.

This Court should accept review of this case based upon
the inportant separation of powers issues involved, which have
inplications beyond the factual context of the Pearson case.
Pearson holds that the department nust give effect to a
coterm nous provision in a sentencing order, even if doing so
would result in the inmte serving less than 85% of the
sentence inposed in violation of section 944.275(4) (b)3. The
Pearson court stated that failure to execute a cotermnous
provision violated separation of powers because sentencing is
wthin the realm of the judiciary. Pearson at 2. The court
expressly construed the sentencing powers of the judiciary
under the separation of powers doctrine so as to override the
authority delegated by the legislature to the executive (DOC)
regarding the execution of sentences; authority which the
departnment submts the judiciary cannot circumvent through
inposition of a specific sentencing provision.

It is the departnment's position that where the sentencing

court has inposed an 85% sentence coterm nous to a shorter

sentence, such that the inmate will avoid serving 85% of the
sentence inposed, the judiciary has interfered wth the
department's obl i gation to give ef f ect to section

944.275(4) (b)3, as well as its authority to calculate release




dates under section 944.275.° Thus, the Pearson opinion
construes the separation of powers doctrine to allow the
judiciary to encroach upon functions of executive branch,
through DOC, in violation of Art. Il, § 3, Fla. Const.

The Pearson decision is premsed on a msperception that

by not giving effect to the cotermnous provision, t he
departnent is attenpting to correct an illegal sentence. Id.
at 1. Pearson states that the DOC has no authority to correct

illegal sentences, and that only limted power exists to alter
a sentence to the defendant's disadvantage, and that power

belongs solely to the state attorney. Id.

Contrary to the statenent in Pearson, the department does
not endeavor to correct illegal sentences, nor has the
depar t nent "asserted authority to review the legality of
sentences inposed by the courts and alter them as it deens
fit", as Pearson reports. Id. The opinion overlooks a critical

distinction between illegal sentences in general and sentences

’ This Court has clearly indicated that it is not the function
of the sentencing court to establish the date a sentence will
expire.

The court fixes the penalty and the law fixes the

begi nning and expiration, unless nore than one

I nprisonnent sentence is passed upon the sane
defendant, in which case the trial court may provide
that the period of inprisonment may run concurrently or
consecutively. \Wallace v. State, 41 Fla. 547, 26 So.
713 (Fla. 1899)

Brooke v. State. 128 So. 814 , 816 (Fla. 1930). The Court stated
that to remedy a sentencing order attenpting to set the beginning
and end of a sentence, that part of the order "can be treated as
surplus-age and as having no effect upon the valid portion". Id.
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that inpose provisions that violate statutes the DOC is charged
with admnistering. "If, for exanple, a sentence is inposed in
excess of the statutory maximum it is not for DOC to
chall enge, and the sentence will be carried out as ordered.
If, however, a sentence is inposed with a provision that DOC
wll apply post-sentence jail credit, or will not cut the
def endant's hai r, the sentencing court has usurped the
department's authority to mmintain custody of inmates, and to
cal cul ate sentences in accordance with § 944.275. In these
instances, it is wthin the departnment's authority to contest
the objectionable portion of the order, even if it was part of
the plea to which all sides agreed at sentencing.* State

attorneys cannot bargain away powers that have been granted to
the DOC, and courts have repeatedly held that in these
circunstances, the department is not bound to "execute the
sentence exactly as inposed" as Pearson directs. Id. at 1.
Because the sweeping |anguage of the Pearson opinion fails
to distinguish between sentencing orders inposing illegal

sentences, Wwhich the DOC has no authority to correct, and

" See e.g, Brown v. State, 427 So.2d 821 (Fla. 2d DCA
1983) (award of post-sentence credit is a matter within DOC's
purview, not the sentencing court's) More v. lowery, 758 So.2d
737 (Fla. 3d DCA 2000) (trial court was w thout authority to
require the DOC to refrain from cutting inmate's hair even though
Shuce v, State,

it was a term of the plea agreenent). See al so
516 S0.2d 73 (Fla. 5th DCA 1987) Sinuletarv v. Coronado, 673
So.2d 924 (Fla. 2d DCA 1996); Rilev_v. State, 743 So.2d 148 (Fla.

1st DCA 1999); Singletarv v. Evans, 676 So.2d 51, 52 (Fla. 5th

DCA 1996); Davis v. Singletarv. 659 So.2d 1126, 1127 (Fla. 2d DCA
1995) .




sentencing orders inmposing provisions which encroach upon
duties the DOC has been charged with administering, it is of
great necessity that this Court accept review in this case in
order to clarify and/or correct this matter. The proper
execution of sentencing orders affects virtually all defendants
sentenced throughout the State of Florida, and because
statutory sentencing provisions are beconming nore nunerous and
complex, clarity in this area of the law is a essential. The
Pearson opinion prevents the departnent from applying section
944.275(4) (b)3, and allows defendants to avoid serving 85% of
their sentence. The opinion has further inplications any tine
a sentencing court inposes a provision which is in conflict
with a statute the DOC has been charged with adm nistering,
since the broad |anguage of the opinion does not limt its
application to provisions falling under the authority of the
judiciary.'

THE DECI SION OF THE FIRST DI STRICT COURT OF APPEAL IN

THIS CASE EXPRESSLY AND DI RECTLY CONFLICTS WTH THE

DECI SIONS OF THE SECOND AND THIRD DI STRICTS |IN TURNER

V. STATE, 689 8o0.2D 1107 (Fla. 2d DCA 1997) AND N EVES

V. STATE, 24 Fla. L. Wekly D591 (Fla. 3d DCA,~ Feb,
24, 1999)

Pearson is in direct conflict with opinions of the Second

and Third Districts in Turner v. State, and N eves v. State.

’ A sentencing order that inposes a cotermnous sentence in

violation of section 944.275(4) (b)3 not only usurps the
executive's authority to effectuate 85% service, but also the

| egislature's authority to enact this statutorg/ requirenent.
More v. State, 392 So.2d 277 (Fla. 5th DCA 1980) (the Legislature
has authority over "the particular neans and nethods of execution
of sentences").




There, the inmates sought relief fromthe trial court. The
Second and Third Districts held that it is not legally possible
to execute a post-Cctober 1, 1995 sentence coterm nous to a
shorter sentence that would result in less than 85% service,
therefore, the inmates were entitled to wthdraw their pleas.
Turner at 1108, 110; N eves at D591.°

Pearson directly conflicts with Turner and Ni eves as to
whet her coterm nous sentencing conflicts wth the application
of section 944.275(4) (b) 3. The Second and Third Districts
found that cotermnous structuring does conflict with the 85%
statute and expressly approved the DOC’s actions. Turner at
1109 ("it is clear that the Departnent of Corrections nust
apply [the 85% provision]" to the exclusion of the coterm nous
provi sion. (enphasis supplied)).

Pear son on the other hand, hol ds that coterm nous

structuring does not conflict with the 85% statute’ and held
that the department cannot apply the 85% provision to the
exclusion of the coterminous provision. Id. at 2-3. Since the
departnent structures sentences of inmates sentenced throughout

the State, this conflict nmust be resolved, as it is highly

¢ Pearson noted that although Turner and N eves found that it
was |egally inpossible to carry out the coterm nous provision
where it would result in less than 85% service, those cases
addressed the different issue of whether the inmates could
withdraw their plea. Id. at n.2. This distinction does not
dispel the conflict or aid the department in the proper execution
of sentences and the calculation of release dates.

7 See, Pearson at n.2.




inportant to the orderly and uniform adm nistration of justice.
For exanple, a sentencing order recently received by the
departnment illustrates the problens resulting from Pearson.
There, an inmate subject to the 85% statute was sentenced | ast
My to |life for first degree nurder, coterminous to a New
Jersey sentence from which the inmate had already been parol ed.

According to Pear son this inmate should be released

i medi at el y. The inmate's attorney has even witten the
departnent claimng that Pearson requires that his client be
rel eased. (Appendix B) This is just one of predictably many
exanples of the peculiar and unjust results stemm ng from

Pearson, unless the Court accepts the case for review

VHEREFORE, based on the foregoing, the Departnent
respectfully requests that the Court accept discretionary
review of the Pearson case.

Respectfully submtted,

SHERON WELLS

Assi stant General Counsel
Fla. Bar NO.: 0068410
DEPARTVENT OF CORRECTI ONS
2601 Blair Stone Road

Tal | ahassee,, FL 32399
(850) 488-2326
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by U S. Mil to Baya Harrison,
11, Attorney for Respondent, P.0. Box 1219 Monticello, FL
32345 this 23* day of Cctober, 2000
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SHERON VELLS
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