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PRELI M NARY STATEMENT

The petitioner, appellant, Mchael W, Moore, Secretary,
Florida Departnent of Corrections, wll be referred to by his
agency, "the DOC." The respondent, appellee, Steven Pearson
will be referred to as "M. Pearson.”

Reference to the decision in Pearson vy, More, 25
Fla.L.Weekly D1940 (August 14, 2000), will be nade as that
case appears and is paginated in the DOC's appendix to its
brief on jurisdiction.

Al enphasis in bold type is added by the undersigned.

STATEMENT CERTI FYING TYPE SIZE AND STYLE

The undersigned hereby certifies that this brief on

jurisdiction is typed using a 12 point Courier, a font that

I's not proportionally spaced.
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STATEMENT OF THE CASE AND OF THE FACTS

M. Pearson accepts, for the nost part, the DOC's
statenent of the case and of the facts as set forth on pages
1 and 2 of its brief on jurisdiction, except as noted bel ow.

The DOC does not fully nor correctly reflect the course
of the proceedings in the trial court in its statenment of the
case and facts. It also inproperly injects |egal argunents
on pages 1 and 2 of its brief on jurisdiction. For exanple,
on page 1, it notes that

A PAr ot ober 1, | ToSb:-and are therel ore subj ot

to the 85% service requirement in §944.275(4)(b)3,

Fla. Stat. (1999)."
Whet her these sentences are "subject to the 85% service
requirenent" obviously begs the question presented for
judicial review The DOC adds on page 1 that "(o)n July 16,
1997, the departnent received an 'Order Ganting Mtion to
Correct Clerical Mstake in Case No. 96-20..." This is
sonmewhat mi sl eading because it suggests that the trial court
did not initially inmpose a cotermnous sentence upon M.
Pearson. In fact, the original plea agreement, adhered to by
the sentencing judge when M. Pearson was initially sentenced
in Case No. 96-20, specifically provided that the sentences
inposed in Case No. 96-20 were to be served conterm nously
with a previously inposed 5 year prison sentence. See

Pearson v. More, Fla. Law weekly D591 (Fla. 1st DCA, Aug.

24, 2000), the poc's Appendix to Jurisdictional Brief,




Document "a," page 3. Thus, the July 16, 1997 "Order
Ganting Mition to Correct Clerical Mstake," referred to by
the DOC on page 1 of its brief on jurisdiction was just that

an Order from the sentencing judge correcting the m stake
the clerk made in not specifying the c¢oterminous nature of
the sentences that the court ordered initially.

The DOC includes additional |egal argument in the second
sentence of the second paragraph on page 1 of its
jurisdictional brief when it describes the effect of "running
Case No. 96-20 cotermnous wth the other active sentences."”
According to the DOC, this would require it to "grant the
benefit of court ordered gaintime to Case No. 96-20 in an
amount that would reduce it bel ow 85% service," and,
therefore, the DOC could not structure the sentence in that
manner. This is conpletely off the mark. M. Pearson does
not seek to have the DOC grant him any gaintine. He asks
only that it honor the letter and spirit of the cotermnous

sentence that the trial judge inposed in Case No. 96-20.




SUMMARY OF THE ARGUMENT

The main question presented here is whether the DOC nay
refuse to give effect to a sentence inposed by a circuit
court. Pearson v, More, Fla. Law weekly p591 (Fla. 1st DCA,
Aug. 24, 2000), page 1. The sentence in question is a
coterminous 13 year sentence which, by operation of |aw,
expires when a previously inposed 5 year prison sentence
expires.! The critical answer to this question nmust be an
enphatic "no" because,

"(u)nder article |, section 9, of the Florida

Constitution, once service of a sentence has

begun, the state cannot alter it unilaterally

to a prisoner's detriment."
Pearson supra, the DoC's Appendix to Jurisdictional Brief,
Docunent "A," page 3, citing Troupe v. Rowe, 283 So. 2d 857
(Fla. 1973). The state did not appeal the cotermnous 13
year sentence that was originally set to expire when M.
Pearson's earlier inposed 5 year sentence expired. The "Doc
is not authorized to appeal the inposition of a sentence.”
Pearson, supra, the DOC's Appendix to Jurisdictional Brief,
Docunent "a," at page 3. But this attenpt at a "back door"

appeal and nullification of M. Pearson's coternmn nous

sentence -- is exactly what the DOC is attenpting to do.?2

1 A coterm nous sentence, defined as a sentence that runs
concurrently with another and term nates simultaneously, are
recogni zed and accepted in Florida. See for exanple, Madden
v. State, 535 So. 2d 636 (Fla. 1988).

2 The cases of \Wallace v. State, 41 Fla., 547, 26 So. 713
(Fla. 1899) and Brooke v. State, 128 So. 814 (Fla. 1930) are
not applicable. This is so because, in the case at bar, the
trial court was not performng an admnistrative function and
did not order a certain end-of-sentence date. | nstead, the
trial court sinmply inposed a coterm nous sentence -- and the




The critical factor in this case is the "separation of
powers between the judicial and executive branches." (z1d.)
Crcuit Court judges, not the DOC, have the constitutiona
power to sentence persons convicted of crimes. The "poc
| acks the power to adjudicate the legality of a sentence or
to add or delete sentencing conditions." (Id.)

The Pearson decision does not directly conflict wth
Turner v. Singletary, 689 so.2d 1107 (Fla. 2d DCA 1999), and
Nieves v. State, 24 Fla. L. weekly D591 (Fla. 3d DCA 1999).

In Turner and N eves, the district courts were faced with the
i ssue of whether the defendants should be allowed to wthdraw
their plea subsequent to the DOC refusing to run the

sentences cotermnously. This is different than the issue in
the case at bar since:

"Here, M. Pearson does not seek to withdraw

his plea. Instead, he asks to serve only the

sentence the trial court inposed, and raises
the question whether DOC has the authority to

declare a sentence illegal, although it was
duly Pronounced by the trial court and never
appeal ed. "

Pearson, supra, the poc's Appendix to Jurisdictional Brief

Document "a," page 5.

ﬁw with regard to coterm nous sentences took over from

I
there.



MR. PEARSON' S ANSWER TO THE DOC'S ARGUMENT

This Court should not accept review of the decision in
Pearson v. More, 25 Fla. L. weekly D1940 (Fla. 1st
DCA, Aug. 14, 2000) under Art. V., §3(b)3 of the
Florida Constitution.

A. Asto the poc's First Argunent
Adm ttedly, the decision of the

District Court of Appeal expressly
construed the separation of powers
doctrine in Article |, Declaration

of Rights, Section 3, Florida Consti-
tutuion, but this is not controlling

since the District Court correctl
interpreted the Florida Constitution

"No adm nistrative agency shall inpose a sentence

of inmprisonnment, nor shall it inpose any other

penalty except as provided by law"

Article |, Declaration of Rights, Section 18, Florida
Constitution.

For nmore than three decades, the DOC has far too often
violated the liberty interests of Florida prison inmtes by,
among ot her things, ignoring and/or msapplying statutes
enacted by the Florida Legislature and decisions rendered by
our appellate courts, including those of this Honorable
Court. See for exanple Lynce v. Mathis, 519 U S. 433 (1997),
Gomez v. Singletary, 733 So.2d 499 (Fla. 1998), Calam a v.
Singletary, 694 So.2d 733 (Fla. 1998), Gwng v. Singletary,
733 So0.2d 109 (Fla. 1996), Weaver v. Gaham 450 U S. 24

(1981), waldrup v. Dugger, 562 So.2d 687 (Fla. 1990), Harris

v. Vainwight, 376 So. 2d 855 (Fla. 1979), and Raske v.
Martinez, 876 F.2d 1496 (11th Cr. 1989). This is especially




true regarding Florida's 85% |law and the issue of gain-tinme.
See Gmwong, supra.3 In so doing, the DOC often avoids the
substantive issues by unnecessarily disparaging4 the innmate
personally in lieu of advancing a valid legal argument and
keeping inmates behind bars far longer than the |aw allowed
by seeking unnecessary judicial review of court decisions
rendered against it. That is exactly what the DOC is doing
to M. Pearson. Thus, in seeking a stay in the case at bar,
the DOC conveniently fails to even nention the fact that M.
Pearson shoul d have been released from prison nmany nonths
ago. This is so because, as the district court stated so
plainly in Pearson, the DOC may not

". ..refuse to give effect to a sentence inposed
by a circuit court.”

Pearson v. More, 25 Fla. L. weekly D1940, (August 14, 2000,
rehearing denied, Septenber 25, 2000), Appendix to the DOC s
Jurisdictional Brief, "Docunent A" page 2. The sentence in
question is a 13 year post-85% |aw coterm nous sentence

i nposed by a circuit judge on Novenber 8, 1996. That
sentence, rendered pursuant to a plea bargain entered into
between M. Pearson and the State of Florida5, by the DOC's

own adm ssion, was inposed by the circuit court,

& This court is asked to recall that, in attenpting to
justify its flawed |egal position in Gwng, supra, the DOC
essentially indicated that it sinply did not agree with this
Court's earlier controlling decision in waldrup, supra.

4 See the DOC s brief on jurisdiction, page 1. ("On
Novermber 6, 1996, Pearson was sentenced in Case No. 96-20 on
26 counts.")




", ..concurrent and ' coterm nous' to a pre-

existing 5 year term that had been inposed

for an offense commtted prior to Cctober

1, 1995."
(See the DOC's Motion for Stay Pending Review dated Cctober
12, 2000, filed in this cause, page 2.) The validity of a
coterm nous sentence is recognized in Florida, and has

". ..been defined as a sentence that runs con-

currently with another and term nates sim

ul taneously. "
Pearson, Appendix to the DOC's Jurisdictional Brief,
"Docunent A," page 5, citing Madden v. State, 535 So. 2d 636
(Fla. 5th DCA 1998). The state attorney did not appeal the
sentence. M. Pearson has now naxed-out the earlier inposed
5 year sentence. Since it is undisputed that the sentencing
court ordered that the 13 year sentence was to be served
concurrently and end cotermnously with that earlier 5 year
sentence, M. Pearson "simultaneously" has maxed-out the 13
year sentence as well by operation of |aw

Wiy then is M. Pearson still in prison? Because once
again the DOC has denonstrated its disdain for the rule of
|law and the judicial branch of Florida's governnent. As the

district court eloquently noted in Pearson,

5 The district court noted that the State did not appeal
M. Pearson's 13 year coterm nous sentence. See Pearson,
page 6. The district court added in this regard:

"DOC cannot rescind the state attorney's office's
decision not to appeal by stating at this juncture
objections to a sentence which was not appeal ed dur-
ing the time allowed. DOC is not authorized to
appeal the inposition of a sentence.”




"The sentence of which DOC di sapproves is the
sole authority for M. Pearson's incarceration.

By refusing to execute the sentence exactly as

i nposed by the sentencing court, DOC has alleged-

ly transformed what was effectively a five-year

term of incarceration into a term of incarcera-

tion nore than twice as long."

Pearson, supra, Appendix to the DocCc's Jurisdictiona
Brief, "Document A," page 3. Thus, the real question should
be: How can the DOC continue to keep M. Pearson behind bars
despite the fact that he has termnated the sentences which a
circuit judge inposed upon hin®

The DOC relies on Section 944.275(4)(b)3, Florida
Statutes, (that is, the so called "85% law") to justify its
supposed inability to structure M. Pearson's sentences so
that they can be served cotermnously, as the sentencing
court ordered. Section 944.275(4)(b)3, which sets forth the
DOC's authority regarding the awarding of gain-time for
of fenses conmitted on or after COctober 1, 1995, provides in
pertinent part,

"(f)or sentences inposed for offenses commtted on

or after COctober 1, 1995, the departnment may grant

up to 10 days per nonth of incentive gain-tine,

except that no prisoner is eligible to earn any type

of gain-tine in an anount that would cause a sentence

to expire, end or termnate, or that would result

in a prisoner's release, prior to serving a m nimm

of 85 percent of the sentence inposed."

This statute makes it clear that the DOC cannot award "gain-
tinme" that would cause an inmate's release prior to serving
85% of the sentence inposed. However, in the case at bar,
M. Pearson did not ask the DOC to award him "gain-tine" on
his 13-year post OCctober 1, 1995 sentence. Gin-tine is

totally irrelevant to the issue in this case. The trial



court ordered M. Pearson's sentences to run cotermnously,
gain-time notw thstanding. The utilization of gain-tine
plays no part in fulfilling the court's order. Therefore, the
DOC's reliance on Section 944.275(4)(b)3, Florida Statutes,
fails.

In addition, even if this court found that the
Legislature's intent was for all inmates (whose crimes were
conmtted after October 1, 1995) to serve 85% of the sentence
i nposed, M. Pearson's 13 year cotem nous sentence would
not violate that law  This is so because the sentence Judge
Bryan inposed upon M. Pearson was not just for 13 years --
It was for 13 years concurrent and cotermnous with an
earlier inmposed 5 year sentence. That is a major
distinction. Thus, by sentencing himto 13 years concurrent
and coterminous with the 5 year sentence, the sentencing
court know ngly sentenced M. Pearson to no nore time in
prison than the time he would actually serve on his 5 year
sentence. The DOC nust honor that sentence. As the Pearson
court noted, "DOC is an executive branch charged with
faithfully inplementing sentences inposed by the courts.”
Pearson, supra, Appendix to the DOC's Jurisdictional Brief,
**Document A," page 4. (Emphasis supplied.) The district
court added, again at page 4. "As part of the executive
branch, DOC | acks the power to adjudicate the legality of a

sentence or to add or delete sentencing conditions" citing

Slay v. Singletary, 676 So. 2d 456, 457 (Fla. 1st DCA 1996).




Stated a little differently, the DOC asks this court to
conclude that M. Pearson nmust serve 11.05 years (85% of a
term of 13 calendar years) of a cotermnous sentence. This
Is not what the sentencing court intended, not what M.
Pearson bargained for6 and, as the Pearson court clearly
recogni zed, beyond the DpoC's "asserted authority to review
the legality of sentences inposed by the courts and alter
themas it deens fit." Pearson, at page 3. The Pearson
court added:

"Under article |, section 9 of the Florida
Constitution, once service of a sentence has
begun, the state cannot alter it unilaterally

to a prisoner's detrinent. See Troupe V. Rowe,
283 So. 2d 857, 860 (Fla. 1973). The state's
limted statutory authority to appeal sentences
is exercised by the office that prosecutes the
convict who is sentenced (Ctations onmtted.)
DOC cannot rescind the state attorney's office's
decision not to appeal by stating at this juncture
objections to a sentence which was not appeal ed
during the time allowed. DOC is not authorized
to appeal the inposition of a sentence.”

Pearson, supra, Appendix to the DOC's Jurisdictional Brief,

6 W point out that if the DOC's interpretation regarding
the 85% | aw was extended to other situations, it would becone
clear that the DOC is wong, For exanple, certainly the DOC
woul d not attenmpt to apply the 85% law to multiple

concurrent sentences in a fashion that would require the
inmate to serve 85% of each individual sentence separately.
That sentence structure is obviously wong as that would be
essentially changing the nultiple, concurrent sentences to

mul tiple, “consecutive sentences. The same logic applies to a
sentence that is ordered to run cotermnously. For exanple
(and as is the case here), a 13 year sentence running
concurrent and cotermnous to a 5 year sentence neans that
the sentence inposed equals the anmount of time served on the
5 year sentence. Thus, since M. Pearson has expired his 5
year sentence, his 13 year coterm nous sentence has al so
expired and that means he woul d have served 100% of the 13
year cotermnous sentence inposed. Certainly, this satisfies
the 85% | aw.

10




"Docunent A" at page 3.

As to the DOC's Second Argunment
B. The decision of the First District Court
of Appeal in Pearson, supra, does not
directly conflict with Turner and Nieves.

The DOC mistakenly relies on Turner v. Singletary, 689
So.2d 1107 (Fla. 2d DCA 1999), and N eves v. State, 24 Fla.
L. weekly D591 (Fla. 3d DCA 1999), asserting that those
decisions conflict wth Pearson. (The DOC's Brief on
Jurisdiction, pages 8-10.) This is incorrect. Al though the
courts in Tuxnex and N eves addressed the issue of
coterm nous sentences as they relate to pre- and post-Cctober
1, 1995 offenses, it was only in the context of whether the
def endant should be allowed to withdraw his plea subsequent
to the DOC refusing to run the sentences cotermnously. The
courts in Turner and N eves did not find that the DOC acted
properly by refusing to structure the sentences according to
the court's order as that issue was neither presented nor
considered by the courts in those two cases. Furthermore, in
Turner, supra, the defendant accepted a plea agreement (and
was sentenced according to sanme) in which he would adnmit
guilt to a post-Cctober 1, 1995 offense in exchange for a 30
mont h sentence which would run concurrently and coterm nously
wth a pre-Cctober 1, 1995 sentence. Upon entering prison,
the DOC advised Turner that, in accordance with Section
944.275(4)(b)3, Florida Statutes, he would have to serve 85%

of the post-Cctober 1, 1995 sentence, and, therefore it (the

11




DOC) woul d not run his sentences coterminously. The
defendant filed a nmotion to withdraw his plea per the
provisions of Florida Rule of Crimnal Procedure 3.850
arguing that his guilty plea was involuntarily made without a
full wunderstanding of the consequences. The sentencing court
denied his notion and Turner appealed. The district court
found that, because of the "specific representati on nade by
the trial court in its plea offer that the new sentences
woul d terminate at the conclusion of the previously inposed
sentence," and because this was not possible under Section
944,275(4)(b)3, Florida Statutes, the defendant was entitled
to withdraw his plea. Turner, supra, 689 So.2d at 1110.

The facts in the Turner case are further distinguishable
fromthe facts in the case at bar in that, as noted above,
Turner sought to withdraw his plea while M. Pearson is
merely attenpting to have the DOC honor Judge Bryan's
sentencing order. As the district court stated in Pearson
supra, at page 5, footnote 2:

"We note, however, that, since enactnent of the

Stop Turning Qut Prisoners Act, Ch. 95-294,§§ 1,

2, and 5, at 2717-2718, Laws of Fla., the Second

and Third Districts have concluded that coterm nous

sentences may be legally inpossible in certain

ci rcunst ances. See (haya v. State, 723 So. 2d

924, 925 (Fla. 3d DCA 1999); Turner v. State, 689

So. 2d 1107,1110, (Fla. 2d DCA 1997);, see also

Neves v. State, 24 Fla. L. Wekly D591 (Fla. 3d DCA

Feb. 24, 1999). On this premise, those courts

approved defendants withdrawi ng pleas post-judgnent

upon DOC's refusal to honor the sentences inposed

by the sentencing court. Beed . These opinions

do not address the question whether mandanus

my lie to conpel DOC to inplenment coterm nous
sent ences.
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Here, M. Pearson does not seek to wthdraw
his pl ea. Instead, he asks to serve only the
sentence the trial court inposed, and ralses
t he question whether DOC has the authority to

declare a sentence illegal, although it was
duly pronounced by the trial court and never
appeal ed. "

(Enmphasis in bold supplied.)

CONCLUSI ON

"Sentencing is a power, obligation and prerogative of
the courts, not poc." Pearson, sup-a, Appendix to the DOC's
Jurisdictional Brief, page 4, citing Thomas v. State, 612 So.
2d 684 (Fla. 5th DCA 1993). Werefore, the Supreme Court of
Florida is requested to decline to accept discretionary
review of the Pearson case, deny the relief sought by the DOC
and grant M. Pearson such other and further relief as is
deemed appropriate in the prem ses.
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