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PRELI M NARY STATEMENT

Petitioner, Ernest Charles Downs, was the defendant inthe tri al
court; thisbrief will refer to Petitioner as such, Defendant, or by
proper nane. Respondent, the State of Florida, was the prosecution
bel ow, the brief will refer to Respondent as such, the prosecuti on,
or the State.

The Petition will be referenced as "Petition." Citations to it
will be designated as "Pet," followed by any appropriate page
nunber. This MOTI ON TO DI SM SS AND RESPONSE TO PETI TI ON FOR WRI T OF
HABEAS CORPUS wi | | be referenced as "Response,” andcitationstoits
appendi x as "App," foll owed by any appropriate page nunber in the
ori ginal docunent. Itens inthe Appendi x appear in roughly the order
in which they are first referenced in the text of this Response,
Wi th sone exceptions.

In the interest of consistency and efficiency, the State w |
reference the record in a manner simlar to the Petition: R2 indi-
cating record of resentencing proceedi ngs and Rindicating record
of record of Downs' first trial, except the volune nunbers, as
listedinthe Index to the Record on Appeal, will al so be provi ded.

The prior appellate decisionsinthis casewill be referenced as

foll ows:

Downs 1 : Downs v. State, 386 So.2d 788 (Fla. 1980)
(affirmed the convictions and deat h sent ence) cert
denied 449 U.S. 976 (1980);

Downs |1: Downs v. Austin, 389 So.2d 1109 (Fla. 1980)
(denied a petition for wit of nandanus);

Downs [11: Downs v. State, 402 So.2d 609 (Fla. 1981) (denied
habeas cor pus);

Downs | V: Downs v. State, 453 So.2d 1102 (Fla. 1984)
(affirmed denial of 3.850 notion);

Downs V: Downs v. Wainwight, 476 So.2d 654 (Fla. 1985)

(deni ed habeas corpus petition"[a]llegingthat he



was denied effective assistance of appellate
counsel and that t he appel | ate revi ewwas based on
an i nproper record");

Downs VI : Downs v. Dugger, 514 So.2d 1069 (Fla. 1987)
(grant ed habeas concer ni ng deat h sent ence on basi s
of Hitchcock error);

Downs VI I : Downs v. Austin, 522 So.2d 931 (Fl a. 1st DCA 1988)
(reversed trial court denial of mandanmus wit
concerning "Downs['] ... right under the Public

Records Act to exanmine and copy the records of
Johnson' s pol ygraph tests");

Downs VI 11 Downs v. Austin, 559 So.2d 246 (Fl a. 1st DCA 1990)
(reversed "an order of thetrial court denying his
notion for attorney's fees") rev. denied 574 So. 2d
140 (Fla. 1990);

Downs | X: Downs v. State, 572 So.2d 895 (Fla. 1990)
(affirmed re-sentence to death), cert denied 502
U S. 829 (1991);

Downs X: Downs v. Pate, 632 So.2d 1025 (Fla. 1994)
(mandamus di sm ssed) ;
Downs Xl : Downs v. State, 740 So.2d 506 (Fla. 1999)

(affirmed summary denial of his second
post convi ction notion).

Therefore, the current proceeding i s Downs Xl |
Al'l bold-type enphasis is supplied, and all other enphasis is
contained within original quotations unless the contrary is

i ndi cat ed.

MOTI ON TO DI SM SS

The State respectfully submts that the Petition should be
dism ssed with prejudice, alternatively, pursuant to the |aches

principle enunciated in MCray v. State, 699 So. 2d 1366, 1368 (Fl a.

1997), or Fla. R App. P. 9.140(b)(6)(E) or both of these

provi si ons.

A. The Petition should be dismissed because of laches.

McCray v. State, 699 So.2d 1366, 1368 (Fla. 1997), controls:

[A]s a matter of law, ... any petition for a writ of habeas
corpus claiming ineffective assistance of appellate counsel



is presunmed to be the result of an unreasonabl e delay and to
prejudice the state if the petition has been filed nore than
five years fromthe date the petitioner's conviction becane
final. We further conclude that this initial presunption may
be overcone only i f the petitioner alleges under oath, with a
specific factual basis, that the petitioner was affirmatively
m sl ed about the results of the appeal by counsel.

Here, "the petitioner's conviction becane final" in 1980, See Downs

I, 386 So.2d 788 (Fla. 1980), cert denied 449 U S. 976 (1980),

renderi ng t he del ay about FOUR TIMES t he five-year period specified

in MCray.' See also, e.g., Strange v. State, 732 So.2d 1117 (Fl a.

5th DCA 1999) ("Strange was convicted sonme six and one-hal f years
before he filed this petition *** his petition is barred by

| aches"), citing McCray; H Il v. State, 724 So.2d 610 (Fl a. 5th DCA

1998) ("untinely and barred by | aches *** This petitionwas filedin
this court Novenber 6, 1998, nore than six years after his

conviction becane final"), citing MCray; Greer v. State, 741 So. 2d

1159 (Fla. 5th DCA 1999), citing McCray; Lee v. More, 740 So.2d 16

(Fla. 1st DCA 1999), citing MCray; Brown v. Singletary,, 732 So. 2d
364 (Fla. 1st DCA 1999), citing MCray, G bson v. Singletary, 730

So.2d 854 (Fla. 3d DCA 1999), citing MCray; Perry v. State, 714

So.2d 584 (Fla. 5th DCA 1998), guoting MCray.

! | f Downs argues that the five years should not begin to

run on the Petition's clains attacking his death sentence until
the re-sentencing becane final, his Petition should still be

di sm ssed. Arguendo, even stretching McCray in this manner for
Downs, the Petition was filed about ten years after the re-
sentence becane final. See Downs | X, 572 So.2d 895 (Fla. 1990),
cert denied 502 U. S. 829 (1991). Under this interpretation of
McCray, the Petition should still be dism ssed.
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Therefore, on the basis of McCray al one, “the State respectfully

submits that the Petition should be dism ssed with prejudice.

B. Alternatively, the Petition should be dismissed because it was
not filed simultaneously with the initial brief in the appeal of the
denial of his 3.850 motion, in violation of Fla. R. App. P.
9.140(b) (6) (E) .

Fla. R App. P. 9.140(b)(6)(E) requires:

I n deat h penal ty cases, all petitions for extraordinary relief
over which the suprene court has original jurisdiction,
i ncluding petitions for wit of habeas corpus, shall be filed
simultaneously with the initial brief in the appeal fromthe
| ower tribunal's order on the defendant's application for
relief under Florida Rule of Crimnal Procedure 3.850.

Thi s provi si on becane "effective January 1, 1997, " Anendnents to the

Florida Rules of Appellate Procedure, 685 So.2d 773, 777 (Fla.

1996) .

Here, the "theinitial brief inthe [nost recent] appeal fromthe
| ower tribunal's order on the defendant's application for relief
under Florida Rul e of Criminal Procedure 3.850"° was filedin August
1997 (App K). The instant Petition was filed in Cctober 2000, which
is over three years past the Rule 9.140(b)(6)(E) deadline.

2 McCray stated, 699 So.2d 1368, that its |aches
l[imtation is enforceabl e i ndependent of a procedural rule:

[Under this [9.140(j)(3)(C] rule, MCray has two

years from January 1, 1997, to bring this petition

Nevert hel ess, this does not nean that we are prohibited

fromfinding the petition to be tine-barred.

| ndeed, we concl ude that, under the doctrine of |aches,

McCray is barred frombringing this petition.

3 "[ T] he appeal fromthe |ower tribunal's [npst recent]
order on the defendant's application for relief under Florida
Rul e of Crimnal Procedure 3.850" was initiated by Notice of
Appeal filed in April 1997 after the January 1 effective date of
Rul e 9. 140(b)(6)(E)



Therefore, the State respectfully submts the Petition should be
di sm ssed.
As represented by an officer of the Court, the State mnust

acknow edge Robi nson v. Moore, So.2d __, 25 Fla. L. Wekly

S647, n. 1 (Fla. Aug. 31, 2000), which rejected the application of
Fla. R C. P. 3.851(b) (2)'s provision that "petitions for wit of
habeas corpus [] shall be filed sinmultaneously with the initial
brief filed on behal f of the deat h-sentenced prisoner in the appeal
of the circuit court's order on the rule 3.850 notion." Robinson
relied upon Fla. R Cr. P. 3.851(b)(6), which expressly provided
that "[t]his rule will govern the cases of all death-sentenced
i ndi vi dual s whose convictions and sentences becone final after
January 1, 1994."

The State has found no appellate-rule provision, |ike
3.851(b)(6)"'s, limting the applicability of Rule 9.140(b)(6)(E).
One can infer fromthe absence of such an appel |l ate-rul e provi sion
that Rule 9.140(b)(6)(E) applies to operative procedural events
occurring after its effective date, i.e., filing an appeal fromthe
deni al of a 3.850 Motion and the filing of a habeas petitioninthis
Court. Cf. Sins v. State, 753 So.2d 66, 70-71 (Fla. 2000) (applied

Fla. R C. P. 3.852 to the event of requesting public records; did
not look to the date that the conviction becane final); MCray v.
State, 699 So.2d at 1368 ("rule 9.140(j)(3)(C) provides that the
time periodset forthinrule9.140())(3)(B) 'shall not begintorun
prior to the effective date of this rule'; rule becane effective
January 1, 1997. As such, under this rule, McCray has two years from

January 1, 1997, to bring this petition").



Accordingly, the Commttee Note to Rule 9.140(b)(6)(E) not only
indicates its adoption of Rule 3.851(b)(2), but also expressly
states that it "supersedes” Rule 3.851(b)(2). Moreinportantly, the
Comm ttee Note to t he appel | ate rul e does not i ndi cate any adopti on
of Rule 3.851(b)(6). Thus, one can infer that the Note's express
adoption Rule 3.851(b)(2), while omtting the adoption of Rule
3.851(b)(6), indicates the inapplicability of the latter to Rule
9. 140(b) (6) (E)

Put sinply, in August 1997, when Downs filed his initial brief
in his appeal fromthe 3.850, Rule 9.140(b)(6)(E) was in effect and
required that the instant petition be filed then, not three years
later. He failed to file it "simultaneously,” and in fact, m ssed
t he deadl i ne by over three years.

Perhaps most importantly, however, applying Rule
9.140(b) (6) (E) 's deadline to defendants in Downs' situation
enforces its purpose of moving cases along. Conversely, not
enforcing 9.140 (b) (6) (E) here would render the rule inapplicable
to the cases that are in the greatest need of moving forward,
i.e., older cases.

Thus, Rule 9.140(b)(6)(E) applies, and the Petition clearly and
substantially violated it. If deadlines are to nmean anything, the

Petition should be dismssed.?

4 Al though Fla. R App. P. 9.140(b)(6)(E) states that
"[s]ubdivision (j) of this rule shall not apply to death penalty
cases," it is instructive that the Petition also violates Fla. R
App. P. 9.140(j)(3)(B): | |

A petition alleging ineffective assistance of appellate

counsel shall not be filed nore than two years after

t he conviction becones final on direct review unless it
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C. The application of laches and 9.140(b) (6) (E) are reasonable.
Downs nay ar gue t hat | aches cannot be applied under Article 1 813
of the Florida Constitution. However, the "right to habeas relief,
like any other constitutional right, is subject to certain
reasonable limitations consistent with the full and fair exercise

of the right," Haag v. State, 591 So.2d 614, 616 (Fla. 1992).

McCray's application of laches, resulting in the denial of that
habeas petition, indicates the reasonabl eness of its hol ding, given
t he wei ghty policies underlying | aches.

Anal ogously, it is well-settled that the assertion of
constitutional rights on appeal is conditioned upon the procedural
requirement that the trial court was tinmely inforned of the claim

and provided an opportunity to rule uponit. See, e.qg., Knight v.

State, 746 So.2d 423, 433 (Fla. 1998) ("Knight never raised the
confidentiality provision [of Fla. R C. P, 3.211], Fifth
Amendnent [right against self-incrimnation], or Sixth Anendnent
[right to counsel] issues in the trial court *** those sub-cl ains

are procedural ly barred"); Geralds v. State, 674 So. 2d 96, 98-99, 98

n. 6 (Fla. 1996) (two clains of wunconstitutionality of jury
instructions pertaining to death penalty proceedi ngs "procedurally
barred *** failed to object with the requisite specificity in the

trial court"); Hill v. State, 549 So.2d 179, 182 (Fla.

al l eges under oath with a specific factual basis that
the petitioner was affirmatively m sl ed about the
results of the appeal by counsel.
Fla. R App. P. 9.140(j)(3)(CO indicates that the foregoing
provi sion began to run on "the effective date of [the] rule,"”
whi ch was January 1, 1997, according to Anendnents to the Florida
Rul es of Appellate Procedure, 696 So.2d 1103, 1107 (Fl a. 1996).
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1989) ("constitutional argunent grounded on due process and Chanbers
was not presentedtothetrial court *** procedural |y bars appel | ant

frompresenting the argunent on appeal"); State v. Marshall, 476

So.2d 150, 153 (Fla. 1985) ("comrents on silence are no | onger

considered to be fundanental error"), citing Clark v. State, 363

So. 2d 331 (Fl a.1978).
Just as there are substantial policy reasons for the
cont enporaneous objection rule, such as, the deterrence of

sandbaggi ng the trial court, See, e.qg., Ferry v. State, 507 So.2d

1373, 1375 (Fl a. 1987) ("woul d pronot e del i ber at e sandbaggi ng"), the
interests of finality and the presunptive prejudice to the State
caused by delay are conpelling policy reasons underlying McCray's
| aches and 9. 140(b) (6) (E)

Thus, McCray itself, 699 So.2d at 1368, applied |aches to the
habeas petition there and di scussed its substantial and reasonabl e
policy foundati on:

This Court has inplenentedtime restrictionsinthefiling
of collateral relief petitions because i nmates must not be
allowed to engage in inordinate delays in bringing their
clainms for relief beforethe courts without justification and
because convi cti ons nust eventual | y becone final. As tine goes
by, records are destroyed, essential evidence may becone
tainted or disappear, nenories of wtnesses fade, and

Wi tnesses may di e or be ot herw se unavail abl e.

Her e, about TWENTY years have el apsed since Downs' conviction
becanme final and about TEN years since his re-sentencing becane
final -- far exceeding McCray's five-year limt. Asin MCray, there
has been no all egation "under oath, with a specific factual basis,
that the petitioner was affirmatively msled ... ." Under the facts

of this case, McCray reasonably bars this Petition, and, simlarly,



the application of Rule 9.140(b)(6)(E) here would foster the

policies that McCray enunci at ed.

ARGUMENT | N SUPPORT OF RESPONSE

A. The Petition should be denied on the basis of McCray and Fla. R.
App. P. 9.140(b) (6) (E) .

The State assertsthereasonsinits Motionto Dismss, supra, as
grounds for denying the Petition, inthe event that the Court deens
di sm ssal inappropriate.

B. Applying additional pertinent principles and standards, the
Petition should be denied.

In addition to McCray and Fla. R App. P. 9.140(b)(6)(E), the
St at e asserts a nunber of principles and standards inits responses
to the twelve clains. Because a nunber of themare applicable to a
nore than one claim they are discussed at this juncture and t hen
briefly referenced under the pertinent clains.

In his Petition, Downs conpl ains that his experienced appel | ate
attorney, David A Davis, rendered ineffective assistance of
counsel. To prevail on such a claim Downs nust show that his
attorney’ s performance was professionally deficient and t hat he was

prejudi ced by that deficiency. See Strickland v. Washi ngton, 466

U S. 668 (1984): Johnson v. Dugger, 523 So. 2d 161 (Fla. 1988). The

defi ci ency nust be such that had it not occurred, the result of the
proceedi ng woul d have been different. See 523 So.2d at 162-63.
Inthe words of Page v. U.S., 884 F.2d 300, 302 (7th Cir. 1989),

the "threshol d questionis not whether trial counsel was i nadequat e

but whether trial counsel was so0 obviously inadequate t hat



appel | ate counsel had to present that question to render adequate
assi stance."” Page indicated that "omitting a dead-bang winner"
woul d be an "obvious[]" i nadequacy.

Freeman v. State, 25 Fla. L. Wekly $S451 (Fla. June 8, 2000)

recently summari zed many of the applicabl e standards:

The issue of appellate counsel's effectiveness is
appropriately raisedinapetitionfor wit of habeas corpus.
However, ineffective assistance of appell ate counsel nay not
be used as a disguise to raise issues which should have been
raised on direct appeal or in a postconviction motion. In
eval uating an i neffectiveness claim the court nust determ ne

whet her the all eged om ssions are of such magnitude as

toconstitute a serious error or substantial deficiency
falling neasurably outside the range of professionally
acceptable performance and, second, whether the
deficiency in performance compromised the appellate
process to such a degree as to undermine confidence in
the correctness of the result.
Pope v. Wainwright, 496 So. 2d 798, 800 (Fla. 1986). See also
Hal i burton, 691 So. 2d 470 [Haliburton v. Singletary, 691
So.2d 466 (Fla. 1997)]; Hardwi ck v. Dugger, 648 So.2d 100
(Fla. 1994)]. The defendant has the burden of alleging a
specific, serious omission or overt act upon which the claim
of ineffective assi stance of counsel can be based. See Knight
v. State, 394 So. 2d 997 (Fla. 1981). "In the case of
appel | at e counsel, this nmeans the deficiency nmust concern an
issue which is error affecting the outcone, not simply
harmless error." |d. at 1001. In addition, ineffective
assi st ance of counsel cannot be argued where t he i ssue was not
preserved for appeal or where the appellate attorney chose
not to argue the i ssue as a matter of strategy. See Medina v.
Dugger, 586 So. 2d 317 (Fla. 1991); Atkins v. Dugger, 541 So.
2d 1165, 1167 (Fla. 1989) ("Most successful appell ate counse
agree that froma tactical standpoint it i s nore advant ageous
to raise only the strongest points on appeal and that the
assertion of every conceivabl e argunent often has the effect
of diluting the inpact of the stronger points.").

Accordingly, Downs XlI, 740 So.2d at 517 n. 18, indicated that
"appel | ate counsel is not ineffective for failing toraise aclaim

t hat woul d have been rejected on appeal ."” Accord Freeman (defense

counsel's notions for special instructions; not ineffective for

failing toraise non-neritorious issues); Provenzano v. Dugger, 561
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So. 2d 541, 548 (Fla. 1990) ("Trial counsel did not object to one of
t hese, thereby precluding an ef fective argunent on appeal "); Atkins
v. Dugger, 541 So.2d 1165, 1166 (Fla. 1989) (rejected ineffective
assi stance of appellate counsel clains as "not properly preserved
for appeal by trial counsel, thus precluding appellate review');
Downs V, 476 So.2d at 657 ("appel | ate counsel cannot be consi dered
ineffective for failing to raise i ssues which he was procedurally
barred from raising because they were not properly raised at
trial™).

To be constitutionally effective, appellate counsel is not
ineffective if the habeas claimwas, in fact, "raised on direct

appeal ," Atkins v. Dugger, 541 So.2d at 1166-67. Accord Provenzano,

561 So.2d at 548 ("However, appellate counsel raised this claimon
appeal, but it was rejected by this Court"). Therefore, quibbling

with the manner how a claimwas raised on appeal is not habeas-

cogni zable material. See Alvord v. Wainwright, 725 F. 2d 1282, 1289
(11th Cir. 1984) (trial counsel; "reasonable effort to convince").

In addition to having been rai sed by appel |l ate counsel, a claim
t hat has been resol ved i n a previous reviewof the caseis barred as

"the lawof the case.” See MIls v. State, 603 So.2d 482, 486 (Fl a.

1992).
Thus, "substantive clains are procedural |y barred either because
they were raised on direct appeal and rejected by this Court or

coul d have been rai sed on direct appeal ." Teffeteller v. Dugger, 734

So. 2d 1009, 1025 (Fl a. 1999) (footnotes om tted). Habeas cl ai ns "may

not be used to canoufl age i ssues that should have been rai sed on

di rect appeal or in a postconviction notion," Rutherford v. More,
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25 Fla. L. Weekly S891 (Fla. Cct. 12, 2000), citing Thonpson v.

State, 759 So. 2d 650, 657 n.6 (Fla. 2000); Hardw ck v. Dugger, 648

So. 2d 100, 106 (Fla. 1994); Breedlove v. Singletary, 595 So. 2d 8,

10 (Fla. 1992). Cains properly raised in a previous notion for

post-conviction relief are also procedurally barred. See Scott v.
Dugger, 604 So.2d 465, 469-70 (Fla. 1992).

Li kew se, successive habeas clains are not perm ssible, nor are
cl ai ms that shoul d have been rai sed in a previ ous habeas petition.

See Johnson v. Singletary, 647 So.2d 106, 109 (Fla. 1994), citing

Card v. Dugger, 512 So.2d 829 (Fla. 1987).

Appel | at e counsel need not rai se every i ssue that m ght possibly

prevail on appeal. See Provenzano, 561 So.2d at 548-49 ("it is well

establ i shed that counsel need not raise every nonfrivol ous issue

reveal ed by the record"); Atkins v. Dugger, 541 So.2d at 1167 ("t he

point had solittle nerit that appell ate counsel cannot be faulted
for not raising it on appeal”; "the assertion of every conceivabl e
argunent often has the effect of dilutingtheinpact of the stronger
poi nts").

Second- guessing appellate counsel’s choice of issues, or

presentation of them does not neet the Strickland standard. See

Shere v. State, 742 So. 2d 215, 219 n.9 (Fla. 1999) (trial counsel);

Card v. Dugger, 911 F.2d 1494, 1507, 1510-11 (11th Cr. 1990)

("consistently has refused to second-guess counsel's choi ce of the
manner in which to present testinony relating to a defendant's
background"”). Appel | ate counsel Davisisnot ineffectivefor failing

to convincethis Court toruleinDowns' favor. See Freeman (" cannot

be ineffective for failing to convince the Court to rule in
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Appel lant's favor™), citing Swafford v. Dugger, 569 So. 2d 1264, 1266

(Fla. 1990). Thus, it is "al nost al ways possible to i magi ne a nore

t horough job being done than was actually done,” Maxwell V.

Wai nwri ght, 490 So.2d 927, 932 (Fla. 1986) (trial counsel), but,
that is not the test.

I n assessing an ineffectiveness claim "the distorting effects
of hindsight" nmust be avoi ded" and the "circunstances of counsel's
chal | enged conduct " nmust be reconstructed, "eval uat[i ng] t he conduct
fromcounsel's perspective at the tine." Shere, 742 So.2d at 219,

citing Strickl and.

CLAIM | (Restated)
WAS APPELLATE COUNSEL UNCONSTI TUTI ONALLY | NEFFECTI VE FOR
FAI LI NG TO ARGUE THAT DOMNS' FI FTH AMENDVENT RI GHTS WERE
VI OLATED BY THE PROSECUTOR S CROSS- EXAM NATI ON OF DOMNS
AND BY THE PROSECUTOR S CLOSI NG ARGUMENT?

As the al | eged basis for his first claim Downs pointsto (Pet 7-
8) two excerpts of the 1989 resent enci ng proceeding (R2 XI1 983 App
F, XI'l1l 1093-94 App H) and, relying upon State v. Hoggi ns, 718 So. 2d

761 (Fla. 1998), and Wwitton v. State, 649 So.2d 861, 865

(Fla.1994), argues (Pet 12) that his "trial attorney's failure to
obj ect does not preclude raising this claimon direct appeal.” The
St at e has several alternative responsesinoppositiontothisclaim

First, for his argunent on the nerits as well as his assertions
t hat a cont enpor aneous obj ecti on was unnecessary to preserve post-
arrest silence on direct appeal and that the error was not harmnl ess,
Downs relies upon (Pet 9. 11, 12, 13, 14) cases decided after the

1990 di rect appeal. Downs' vi sion, arned wi th t he hi ndsi ght of t hese
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cases, is not the test for the constitutional effectiveness of
appel l ate counsel. I n 1990, these cases did not exist.

Second, the State disputes Downs' reliance upon Hoggins and
Wiitton (Pet 12) for his argunent that no cont enpor aneous obj ecti on
was needed f or appel | at e counsel to successfully rai se a post-arrest
sil ence cl ai mon di rect appeal . Downs' quote fromHoggi ns, 718 So. 2d
at 772, concerned this Court's harmess error analysis, having
al ready decided that there was error in another matter, to which
there was a sufficient objection:

we find that Hoggi ns' objection and t he subsequent di scussi on

of Rodriguez sufficiently alerted the trial court to the

possibility of a violation of the defendant's rights

guaranteed by the Florida Constitution. Cf. Spivey v. State

529 So. 2d 1088, 1093 (Fl a.1988); williams v. State, 414 So. 2d

509, 511 (Fla.1982); castor v. State, 365 So.2d 701, 703

(Fla.1978).

718 So.2d at 764 n. 5. In contrast, here, there was no objection at
either juncture here. (R2 XIl 983 App F; R2 XI'I'1 1093 App H) Wt hout
an objection, any direct appeal post-arrest silence claim was

unpreserved, and as such, would not have prevailed. See, e.q.,

Knight v. State, 746 So.2d 423, 433 (Fla. 1998) ("confidentiality

provision|[of Fla. R Cr. P. 3.211], Fifth Anendnent [ri ght agai nst
self-incrimnation], or Sixth Amendnent [right to counsel] ***

procedural ly barred"); Geralds v. State, 674 So.2d 96, 98-99, 98 n.

6 (Fla. 1996) (two clains of unconstitutionality of jury
i nstructions pertaining to death penalty proceedi ngs "procedurally
barred because defense counsel failed to object with the requisite

specificityinthetrial court"); Hll v. State, 549 So.2d 179, 182

(Fla. 1989)(""[f]lailureto present the [constitutional due process]

ground below procedurally bars appellant from presenting the

-14 -



argunent on appeal "); Parker v. Dugger, 537 So.2d 969, 970 (Fla.

1988) (claimthat "pretrial statenment given to Metro Dade policenen
was obtainedinviolationof hisfifth and sixth anendnent rightsto
counsel *** procedural |y barred because petitioner failed to object
at trial and did not preserve the issue for appeal"); State v.
Marshall, 476 So.2d 150, 153 (Fla. 1985) ("comments on silence are

no | onger considered to be fundanental error"), citing dark v.

State, 363 So.2d 331 (Fla.1978).

Appel | ate counsel was not ineffective for failing to raise an
unpreserved cl aim | ndeed, appell ate counsel properly wi nnowed out
such a claimthat was | ess than weak — it was an obvi ous | oser as
unpr eserved.

Third, onits merits, even if erroneously judged under current
case | awand even over | ooking the critical |ack of tinmely objections
and lack of trial court ruling, the first habeas claim nust
establish at a mninmum that the appellate attorney could have
clearly overconme the rigorous abuse-of-discretion standard of

appel l ate revi ew concerning adm ssibility. Conpare Jent v. State,

408 So. 2d 1024, 1029 (Fla. 1982) ("trial court has wi de discretion
concerning the adm ssibility of evidence, and, in the absence of an
abuse of discretion, aruling regarding adm ssibility will not be

di sturbed") with Canakaris v. Canakaris, 382 So. 2d 1197, 1203 (Fl a.

1980) (to establish an abuse of di scretion, Appel |l ant nust showt hat
the trial <court's ruling was "arbitrary, fanciful, or
unr easonabl e"). Accordingly, the prosecutor's argunent was a fair

comment on t hat evi dence and t hereby proper. See Chandl er v. State,

702 So.2d 186, 191 n. 5 (Fla. 1997) ("prosecutor's conment that
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Chandl er never tol d hi s daughters or son-in-lawthat he was i nnocent

was a fair characterization of the evidence"); Breedl ove v. State,

413 So.2d 1 (Fla. 1982) (upheld: "because of the purse Breedl ove
knewthat a woman | ived there" as a "perm ssible inference"); Blair
v. State, 406 So.2d 1103, 1107 (Fla. 1981) (“there was a basis in
the record for the all egedly unsupported statenents”); Jackson v.
State, 522 So.2d 802, 809 (Fla. 1988) (grounded i n "l ogi cal anal ysi s
of the evidence").

Mor eover, the claim (alleged comments on post-arrest silence)
underlying the ineffectiveness allegation is entirely groundl ess.
Downs' Petition fails to showthat he exercised his right torenmain
silent, on which it m ght have been i nproper for the prosecutor to

cross-exam ne or coment. See Ragland v. State, 358 So. 2d 100 (Fl a.

3d DCA 1978) ("We do not believe that conmment upon the failure to
answer a si ngl e questionwas viol ati ve of appellant’'s constitutional
right, when said constitutional right was not invoked"), approved
Valle v. State, 474 So.2d 796 (Fla. 1985), reversed on ot her ground

476 U.S. 1. Tothe contrary, even | ooking only to the re-sentencing
transcript, Downs testified on direct examnation that he
affirmatively wanted to talk with | aw enforcenent (R2 XIl 965-66
App F), and he hinmself elicited fromanot her wi tness that he wai ved
his Fifth Anendnent rights, tal ked, then and subsequently refused
to say anything (See R2 | X 426 App G .

Further, the prosecutor's cross-exam nation was well within the
scope of direct exam nation. Downs' direct exam nation indicated
that he wanted to reveal information to | aw enforcenment concerni ng

this murder. (R2 XIl 965) See also Knight, 746 So.2d at 433
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(rejecting, inter alia, Fifth Anendnent claim "State persuasively

argues that the defense opened the door to Dr. MIller's rebuttal
testinmony by addressing the issue of Knight's conpetence and
referencing Dr. MIller's conpetency exam nation report itself").
Furt her, Downs hi nsel f had al ready elicitedtesti nony fromdetective
Starling nore damagi ng t han what he targets now
Q {by Downs pro se] And did | not say when | cone back I
woul d tell you of everyone involved in this case?
A Yes. And during the trip back from Bay Mnette to
Jacksonville, at various tinmes we attenpted to get into the
i nvestigation, gave you your rights, you said that you woul d
talk to us when you got back to Jacksonville, refused to say
anything to us at all about it.
(See R2 1 X 426 App GQ
| ndeed, Downs shoul d not be heard to conpl ain on appeal or now
concerning the prosecutor’'s pursuit of a matter that Downs hi nsel f
fought tointerject intothetrial. (See also R2 | X 415-28, Xl 686-
96 App G prosecution's attenpts to exclude Detective Starling' s
testinmony, elicited by Downs, concerning Downs' statenents to him
Mor eover, harm ess error analysis applies to "a conment on a

defendant's remaining silent,"” See State v. DiGuilio, 491 So.2d

1129, 1130 (Fla. 1986). Downs discussion (Pet 13-15) of harm ess
error overl ooks the evidence he hinself elicited and this Court's
prior conclusion that the evidence was "overwhel m ng, " 572 So. 2d at
899-900. Accordingly, other evidence corroborated Johnson's version
of what happened:
Johnson's testinobny was corroborated in part by various
W tnesses. Sapp testified that he heard Downs discuss the
conspiracy with Barfield. He said Downs remarked t hat he was
going to kill a man for $5,000; that Barfield distrusted
Johnson; and t hat Downs agreed to show Barfield proof of the

killing. Investigator Pat M| es and Detective Leroy Starling
testified that in 1977 Barfield told themhe solicited Downs

-17 -



to do the killing; that Downs agreed to kill Harris for
$5, 000; and t hat Downs presented Harris's driver's |licence as
proof of the nurder.

Downs v. State, 572 So.2d 895, 897 (Fla. 1990). In review ng the

significance of an error of excluding defense evidence that Downs
was not the triggerman, this Court reasoned and hel d:
Downs succeeded in presenting his theory of penalty defense,
and he supported it with various w tnesses whose testinony
cont radi ct ed Johnson's version of the killingina mnner not
i nconsi stent with Mchael's perpetuated testinony. Wefindin
the record overwhelming proof to render the error of
excluding the grandnother's cunulative testinony harmnl ess
beyond a reasonabl e doubt in this case.
572 So.2d at 899-900. That same "overwhel m ng proof"” renders any
supposed error here al so harni ess.
Finally, for the foregoi ng reasons, evenif the underlying post-
arrest silence claim had been arguable in the 1990 appeal, its
om ssion from the appeal was certainly not so conpelling to

constitute Strickl and-magni tude deficiency or prejudice.

CLAIMI1 (Restated)
WAS APPELLATE COUNSEL UNCONSTI TUTI ONALLY | NEFFECTI VE FOR
FAI LI NG TO ARGUE THAT THE TRI AL COURT REVERSI BLY ERRED | N
DENYI NG A DEFENSE REQUEST FOR A MERCY SPECI AL JURY
| NSTRUCTI ON?

Appel | ate counsel was not Strickland deficient by not arguing

that the trial court erred in not giving a defense special
instruction (R2 11 281). Such a cl ai mwoul d have been neritl ess for
two primary reasons: (1) the trial court gave the standard
i nstruction, which has been repeat edly uphel d and whi ch covers t he
subj ect area of the special instruction, and (2) the requested
instructionmsstatedthelaw, thereby independently justifyingits

deni al .
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First, the trial court instructed the jury:
Anmong the mitigating circunstances you nmay consider if
establ i shed by the evidence are:
4. Any other aspects of the defendant's character or
record, and any ot her circunstance of the offense.
(R2 XI'l'l 1136-37 App J) This Court has repeatedly upheld this
instruction as covering other mtigation, such as "nmercy" clai ned
here. Thus, this Court dispositively resolved this type of claimin
Downs XI, 740 So.2d at 51718, 518 n. 18, by upholding the trial
court's use of the standard jury instruction, thereby barring this

claim

Mendyk v. State, 545 So.2d 846, 849 (Fla. 1989), rejected a

special jury instruction claimand thereby held that "there is no
requi renent that ajury be instructed onits pardon power." Ferrell
v. State, 653 So.2d 367, 370 (Fla. 1995), collected sone of the
addi ti onal cases that appell ate counsel woul d have had to over cone
and held: "[Als Ferrell's brief concedes, there is no 'requirenent
in Florida law for the trial court to give the special requested

i nstructi ons.

Accordingly, Elledge v. State, 706 So.2d 1340, 1346 (Fl a. 1997),

upheld the trial court's rejection of a special instruction and
uphel d standard jury instruction given here as sufficient: "jury was

gi ven the standard i nstruction which states it shoul d consi der ' any

ot her aspect of the defendant's character or record, and any ot her

ci rcunst ances of theoffense."™ Simlarly, Jonesv. State, 612 So. 2d
1370, 1375 (Fla. 1992), held that "the standard jury i nstruction on
nonstatutory mtigators is sufficient, and thereis no need to give

separate instructions on individual itenms of nonstatutory

-19 -



mtigation." And, Jackson v. State, 530 So.2d 269, 273 (Fla. 1988),

uphel d as adequate an instruction that jury "could consider any
ot her aspect of the defendant's character or record, or any other

ci rcunstances of the offense." See also Kilgore v. State, 688 So. 2d

895, 901 (Fla. 1996) ("Kilgore argues that thetrial court erredin
denying his proposed jury instruction on nonstatutory mtigating
factors. W have repeatedly ruled that the standard jury
instructions are sufficient. The trial court was well withinits

di scretion to deny a special instruction"); Finney v. State, 660

So.2d 674, 684 (Fla. 1995) ("This Court has repeatedly rejected
Finney's next claim that the trial court nust give specific
instructions onthe non-statutory mtigatingcircunstances urged”).

Further, the proposed special jury instruction was erroneous,
further justifying the trial court's refusal to give it and
justifying appel |l ate counsel's om ssion of such a neritless claim

See, e.qg., Parker v. State, 641 So.2d 369, 376 (Fla. 1994) ("All of

the requested instructions are either adequately covered by the
standard instructions, msstate the I aw, or were not supported by

t he evidence *** not err in denying theni'); Mendyk v. State, 545

So. 2d at 849 (upheld rejection of special jury instruction because

it was "not ... anentirely correct statenent of the law'),; Garn se
v. State, 311 So.2d 747 (Fla. 3d DCA 1975) ("Il nconpl ete and/or

m sl eadi ng i nstructions are properly denied"); U.S. v. Caporale, 806

F.2d 1487, 1514 (11th Cr. 1986) ("we will reverse only if the
proposed instruction is an accurate statenment of the law, is not
covered in substantial part by the instructions given"); US. V.

Sans, 731 F.2d 1521, 1530 n. 10 (11th Cr. 1984)(requested
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instruction "at its best, ... correct, but msleading"). As

indicated in Cal. v. Brown, 479 U. S. 538, 541 (1987) (Pet 16), the

jury is not vested with unbridled discretionto afford a def endant
mercy upon a whim unsupported by any evi dence and any | aw. Thus,
the jury was not "always free to afford Ernest Downs nercy ..." (R2
Xl 11 1048)

This cl ai mal so attacks the prosecutor's cl osing argunent at re-
sentencing as "conpound[ing] the error in failing to give the
"mercy" instruction. The State has several responses.

First, there was no error to "conpound”: The instructions, as
gi ven, were proper, as discussed supra.

Second, a maj or aspect of the cl osi ng argunent s concer ned whet her
Downs deserved nercy; as such, the prosecutor was entitled to
advocate the State's positionthat Downs was not deservi ng of nercy,
gi ven the evidenceinthis case. Third, accordingly, amjor feature
of defense counsel's argunent was that Downs deserved nercy, and,
i ndeed, defense counsel used the standard instruction on "other

aspects of the defendant's character ..." here to his advantage in
maki ng that argunment. (See R2 Xl Il 1124-34 App |) Thus, defense
counsel concluded his litany of "aspect[s] of the defendant's
character or record, and any ot her circunstances of the of fense" (R2
XI 11 1124 App 1), with

Il will ask you to spare a human |ife, not out of hate, but
out of nercy. If you will err, err on the side of nercy.

(R2 XI'I'l 1134 App I) The benefit of the proper jury instructionto
Downs, "compounded" by defense counsel's argunent, "cured" any

purported problem averred in Claimll, See Foster v. State, 614
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So.2d 455, 461-62 (Fla. 1992) (attack on jury instruction as
"creat[ing] a substantial risk that the jury believed that they
could only find the nmental health evidence to be mtigating if it
rose to the statutory level”; claimrejected based upon standard
instruction on "any aspect of the defendant's character and
background or any other circunstance presented in mtigation ..."
and def ense counsel ' s argunent di scussing nental healthmtigation).

Fourth, on appeal, it woul d have been at least arguabl e that t he
prosecutor's argunent was proper; this would not have been an
obvi ousl y wi nni ng i ssue. Taken as a whol e, t he prosecutor's ar gunent
did not tell thejurytoreject all nmercy or synpathy as a factor in
i ts deci sion. Instead, the prosecutor argued t hat any synpat hy/ nercy
consi derations for Downs or the victi mnust be based upon evi dence
and the jury instructions. The following is the context for the
argunment Downs attacks:

[YJou-all indicated that you could render a true verdict
according to the law and the evi dence so hel p you God.
[the synpathy argunent that is attacked here] *** You are
here, | adi es and gentlenen, to nmake a determ nation from
the evidence, and apply it to the | aw as Judge Pate gives
it to you, and then make that determ nation.

You're supposed to recomend - to nmake your
recommendati on to Judge Pate in this case based whol |y on
the evidence that came from the witness stand and the
exhibits, and this evidence pertains to what is known as
aggravating and mtigating circunstances.

Now, inthis particular penalty proceedingit's totally
appropriate ... for the defendant togolast, andliterally
ask, or beg you-all for his life. [R2 XII| 1057-58 App H]
[ Di scussi on of aggravators and mtigators] ***

Now, the last mtigating circunstance ..., you will be
instructed by the Court, any other aspects of the
def endant' s character or record, and any ot her ci rcunst ance
of the offense. [Prosecutor then argued that evidence
present ed by Downs di d not outwei gh aggravators] [R2 XI1I
1090-92, App H
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Thus, not only was the prosecutor properly askingthe jurytolimt
t heir considerations to the evidence and the | aw, but he reinforced
Downs' right to plead for nercy based upon the evi dence.

And, fifth, there was no objection to the prosecutor’'s argunent
targeted here. Especially given the context of the prosecutor's
argunment, it certainly was nothing approachi ng fundanental error.

Teffeteller v. Dugger, 734 So.2d 1009, 1028 (Fla. 1999), is on

poi nt :

Teffeteller contends that appellate counsel was
ineffective for failing to argue that the prosecutor
inmproperly led the jury to believe that sympathy towards t he
defendant was an inappropriate consideration. However,
appel | at e counsel was not ineffective inthis regard for two
reasons. First, the conplained-of conments were never
objected to by trial counsel and thus not preserved for
appellate review Second, this claim has been decided
adversely to Teffeteller's contentions. See Saffle v. Parks,
494 U. S. 484, 110 S.Ct. 1257, 108 L. Ed. 2d 415 (1990) (fi nding
t hat def endant was not entitledto federal habeas relief based
on claimthat instruction during penalty phase telling the
jury to avoid any influence of synpathy violated the Eighth
Amendnent ) .

As in Teffeteller, the instant synpathy clai mwas not subjected to

obj ection, and the attenpt of the prosecutor to advocate that the
def endant was not entitled to unsupported synpathy was proper.
| ndeed, the argunent was entirely proper in neeting head-on the
prosecutor's concession that the jury coul d consi der the defendant
begging for his life. The prosecutor properly argued that the
evidence did not support such a consideration and that the
aggravators still outweighed any mtigation.

Downs al so argues (Pet 16) that the "State Attorney alsotoldthe

jury panel that they nust 'set aside any feelings of anger or

synpat hy.'" The foregoi ng argunents pertain to this sub-claim The
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context of the statenent (See R2 VIl 264-73. See also R2 VIl 237-
38, 243, 343-45) was that the jury should base its decision on the
evi dence and the | aw, rat her than sone anor phous feeling that woul d
be unarticulated and thereby irrational and unbridled. Further,
def ense counsel interposed an objection, but Downs, at the tineg,
represented hinmself pro se and reiterated his desire for self-
representation in discussing the objection, referring to it as
"voi cing his [defense counsel's view]," rather than adopting it as
his own. (See R2 VIl 273-75) Thus, there was no proper objection on
whi ch to base an appel |l ate point.

I n contrast to Downs' cl ai mbased upon a speci al jury instruction
t hat was not given, Downs (Pet 16) attenpts to rely upon Cal. V.
Brown, 479 U.S. 538, 107 S.Ct. 837 (1987), which upheld a jury

instruction that was given. Brown highlights the propriety of the

events attacked in CLAIMII. As noted supra, Brown di sapproved of

"unbridleddiscretionindetermningthefates of those chargedw th
capital offenses,” 479 U.S. at 541. Here, the jury instruction (and
prosecutor's conments) provided the jury with some proper gui dance
for the exercise of its discretion. Brown continued: "[E] ven t hough
t he sentencer’' s di scretion nust berestricted, the capital defendant

generally nmust be allowed to introduce any relevant mtigating

evidence regarding his "'character or record and any of the
ci rcunst ances of the offense,"" 1d.; viewing the jury instruction
on "other aspects of the defendant's character ..." and the

prosecutor's conments as a whole, the jury was all owed to consi der
all mtigating evidence. Here, as in Brown, "[r]eading the

instruction as a whole,” 479 U S. at 543, the jury was allowed to
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consi der synpathy and nercy that was supported by sonme evi dence,
rather than create it in an act of unbridled discretion.

Further, given the foregoing argunents and the "overwhel m ng"
evi dence supporting the death sentence, 572 So.2d at 899-900, any
pur ported deficiency was not harnful .

In conclusion,’ an appel | ate claim based upon the Petition's
argunent s woul d have fail ed. Downs' creative teasing (Pet 16-18) of
argunents from cases that do not hold that he would have been

entitled to relief on appeal are not the litnus of Strickland

i neffectiveness. Here, the parties advocated for and against
applying nercy in this case, given the evidence and the | aw, which
i ncluded the instruction that the jury coul d consi der any aspect of

Downs character, Downs' record, and any "ot her circunstance of the

of fense." Here, given the evidence and the law, the jury rejected

mercy, which this Court affirmed on appeal. An adverseresult i s not

i neffecti veness.

CLAIMI11 (Restated)
WAS APPELLATE COUNSEL UNCONSTI TUTI ONALLY | NEFFECTI VE FOR
FAI LI NG TO ARGUE THAT THE TRI AL COURT REVERSI BLY ERRED | N
DENYI NG A DEFENSE REQUESTS FOR A SPECI AL JURY | NSTRUCTI ON
CONCERNI NG THE LENI ENT TREATMENT OF CODEFENDANTS AND
LI NGERI NG DOUBTS ABOUT THE |DENTITY OF THE TRI GCER

PERSON?
Claimlll is based upon two proposed special jury instructions
concerning the relative culpability of acconplices (at R2 Il 277,

° Caimll also nentions (Pet 18) the trial court's

refusal to give a special instruction on the |lenient treatnent of
codefendants, which is the subject of Claimlll. The State
asserts here, for reasons in Claimlll infra, that this argunent
is meritless and not a basis for appellate ineffectiveness.
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279-80), which the trial court denied (R2 X1l 1049, 1028-30).
However, the standard jury instructions highlighting as mtigation
"any ot her circunstances of the offense” (R2 XIII 1137 App J) and
the "relatively mnor" "participation” of the defendant (R2 Xl 11
1136 App J) covered the topics of these special instructions, 6
renderi ng any appellate clai mbased on this argunent neritless.
Moreover, contrary to Downs habeas assertion, the special
instruction concerning "lingering doubt” about Downs being the
triggerman was actual |y rai sed on di rect appeal of theresentencing.
(See Initial Brief of Appellant 43-46 App A) Caimlll thereforeis
qui bbl i ng over the manner in which this matter was argued, thereby
barring CCaimlll here. Further barring Caimlll is this Court's

rejection of the argunent. See Downs 11X, 572 So.2d at 900 and

authorities cited there.

Accordi ngly, Downs' 1997 appeal fromthe denial of one of his
3.850 motionraised (Initial Brief of Appellant 63 App K) t he deni al
of the immnity instruction: "The circuit court refused M. Downs'
request toinstruct the jury onthe mtigating factor of "imunity
and deals with other defendants' (R2. 1049)." Although this Court
di d not explicitly address this argunent, it pointedtothe caselaw
that negates clainms that it isineffective not tochallenge standard

jury instructions. See Downs XI, 740 So.2d 517-18. Therefore, the

State asserts that this holding is the law of the case and bars

Caimlll.

6 As illustrated by several cases cited in Claimll, a
special instruction is not required if otherw se covered by the
standard instructions. See, e.qg., Mndyk; Ferrell; ElIledge;
Jones.

-26 -



Further, as argued under Caim Il supra, the standard jury
i nstructions have been repeatedly upheld, and, as such, those on
"any other [mtigating] circunstances of the offense” (R2 XIIl 1137

App J) and the "relatively m nor partici pati on" of the defendant

(R2 XI'lI'l 1136 App J) covered the topic. See Downs X, 740 So. 2d at

517 n. 18 (use of standard instruction). See also Melton v. State,

638 So.2d 927, 930 (Fla. 1994) (prosecutor affirmatively told the
jury that it "should not consider disparate treatnent of
codefendants intheir sentencing recommendati on”; affirnmed basedin
part onjury instructionthat it "could consider inmtigation"'any
ot her aspect of the defendant's character or record and any ot her
ci rcunst ances of the offense ).

In addition to the trial court's proper admnistration of the
pertinent standardjury instructions, counsel for the State (R2 XI ||
1068- 75, 1082-89, 1092-1102 App H) and t he defendant (R2 XII1 1106-
13 App |) assured that acconplicerelative cul pability andtreatnent

was a maj or factor for the jury to consider. See Ragsdale v. State,

609 So.2d 10, 13-14 (Fla. 1992) (in part relied upon jury
instruction and "cl osing argunents of both parties” in rejecting
claimthat jury did not know that it could consider acconplice's
sentence in its recommendati on).

In this claim Downs also conplains (Pet 24-26) about short
sni ppets within the prosecutor's closing argunent. However, no
obj ection was i nterposed, rendering any appel late claimfruitless.
Further, inhisrol e as an advocate that rel ative cul pability vis-a-

vis treatment of acconplices does not outwei gh t he aggravati on (See
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R2 XI'I'l 1099 App H), the prosecutor repeatedl y enphasi zed t hat Downs
was the triggermn:

But today, 1989, M. Downs would have you believe that
Larry Johnson was the one, all the way through he's the one
who did this.

Everything M. Johnson testified to under oath has been
corroborated ***

* % %

It woul d make no sense for Larry Johnson to coneintothe
police and say, by the way there's a nmurder invol ved, where he
was the triggernman? But it does make sense where he had a
| esser role *** [R2 XIl| 1068-69 App H
* % %

The only witnesses ... who indicate that Larry Johnson
killed M. Harris and not Ernest Downs is M. Barfield [R2

X1l 1074 App H

* k%

The evi dence shows t hat t his def endant not only was a naj or
participant in getting Harris down there to get himkill ed,
but he squeezed the trigger, shot M. Harris four tinmesinthe
head, and then once in the chest to nake sure that was good
neasur e.

This mtigating circunstance just does not apply *** [R2

XI11 1084 App H

* % %

And tal king about the treatnent of the codefendants, ***
that is a significant mtigating circunstance you shoul d
consider. [R2 XII1 1097 App H]
The bottom line with respect to the treatnent of
codef endants under the facts and circunstances of this case
are that they are not mtigating *** the treatnent of the
codefendants *** in no way outwei ghs these t hree aggravati ng
circunstances *** [R2 XI1| 1099 App H|
Thus, given the correct jury instructions that covered Downs'
relativecul pability/treatnment positioninthetrial court and given
def ense counsel ' s | engt hy argunent on t he subj ect, appel | at e counsel
was not ineffective for allegedly not pursuing the argunents in
Claim Il here. Indeed, the gravanmen of nuch of this claim was
actually raised and rejected, barring it here.

Furthernore, given all of the foregoi ng argunents and gi ven this
Court record-grounded concl usion that the "overwhel m ng," 572 So. 2d

at 899-900, evidence supported the death sentence, any purported
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error was harm ess and not supportive of reversible error if it had

been rai sed on appeal .

CLAIM IV (Restated)
WAS APPELLATE COUNSEL UNCONSTI TUTI ONALLY | NEFFECTI VE FOR
FAI LI NG TO ARGUE THAT THE TRI AL COURT REVERSI BLY ERRED | N
CONSI DERI NG CONTESTED HEARSAY AS NON- STATUTORY
AGGRAVATI ON?

ClaimlV contests several itens inthe presentence investigation
(psi) as hearsay or inaccurate (Pet 27-28) and then concl udes t hat
they constituted "nonstatutory aggravation"” (Pet 29). Appellate
counsel was not ineffective for failing to raise such aclaim It
woul d have been folly. The trial court announced that it woul d not
consi der the psi contested here (R2 VI1l 184-85 App L), and Downs
has failed to neet his burden of establishing that the trial court
di d consider it. Appel |l ate counsel cannot be faulted for failingto

raise aclaimon a natter that was a non-factor at the trial |evel.

See,, e.q., Provenzano v. Dugger, 561 So.2d 541, 548 (Fla. 1990)

("no jury was present at the tinme this testinony was gi ven because
the jury had already rendered its penalty reconmendati on t he week
bef ore. Therefore, the poi nt woul d not have resultedinthereversal
of Provenzano's sentence even if it had been raised"). Thus, Downs

has al sofailedtoestablishStrickland-Ievel prejudice; i ndeed, the

recordaffirmativelyindicates noprejudi ce what soever. Becausethis
claimis devoid of even a scintilla of nerit, the State does not

pursue any additional analysis of this claimat this juncture.
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CLAIM YV (Rest at ed)
WAS APPELLATE COUNSEL UNCONSTI TUTI ONALLY | NEFFECTI VE FOR
FAI LI NG TO ARGUE THAT THE TRI AL COURT REVERSI BLY ERRED | N
DENYI NG A DEFENSE REQUEST FOR A JURY | NSTRUCTI ON
CONCERNI NG THE LAW OF PRI NCl PALS?

ClaimV argues (Pet 29-32) that the re-sentencing jury should
have been made aware that the guilt-phase jury may have found him
guilty of First Degree Murder based upon a principal theory. The
St at e has several responses. First, this claimis insufficient on
its face because it does not designate arecordcite wherethetrial
court ruled on the defendant's notion for this jury instruction.
Instead, it references "R2. 133" for the trial court's reflex
reaction to Downs' request, then baldly states that the trial court
denied Downs' notion. However, an examnation of the pages
surroundi ng Downs' only record cite to "R2. 133" indicates that the
trial court reserved ruling on his notion to instruct the jury on
principals. (See R2 VI 133-37 App M And, although it is incunbent
upon the novant to denonstrate on the face of his habeas Petition
grounds for relief, and not the duty of the respondent to conb t he
record for arecord cite supporting an opponent's claim the State
has r evi ewed page- by- page t he porti onrecord contai ni ng orders dat ed
on and shortly after the Cctober 5, 1988, hearing on Downs pro se
notion for the principal juryinstructionand found no order denyi ng
that notion. (See R2 | 184-200, Il 201-241)

Indeed, in early 1989 at approxinmately the tinme of the
resent enci ng proceedi ngs, when Downs pro se presented his package
of proposed jury instructions, the law of principals was not

included (See R2 Il 277-82), and this matter was not raised at the

juryinstructionconference duringtheresentencing proceedi ngs ( See
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R2 XI'I'1 1023-54) Thus, this clai mappears to have been abandoned at
the trial level, fatally undercutting any appellate argunent,

t her eby negating Stri ckl and-1 evel deficiency and prej udi ce. | ndeed,

a prerequisite to appealing a trial court ruling is establishing

that there was, infact aruling. See Arnstrong v. State, 642 So. 2d

730 (Fla. 1994) ("trial judge reserved ruling on this issue and
apparently never issued a ruling ..., this issue is procedurally

barred"); Richardson v. State, 437 So.2d 1091, 1094 (Fla. 1983)

("appel | ant di d not pursue his" objection "even though the judge did
not rule on" it; "Under these circunstances, appellant has not
preserved the issue for appeal ™).

Further, the ground Downs asserted tothe trial court for giving
thisinstructionconcerned"prosecutorial msdiscretion"intreating
Downs di fferently fromot hers who were i nvol ved. (See R2 VI 135- 36)
This "prosecutorial m sdiscretion” argunent does not match t he one
that he now wi shes that appellate counsel to have advocated. As
such, the ground asserted in the habeas claimwas not preserved,

t hereby procedurally barring it on direct appeal. See Ham [ton v.

State, 678 So.2d 1228, 1230 (Fla. 1996) ("Because the defense did
not object to this particular statenment on hearsay grounds, that

i ssue nowis procedurally barred"); Hll v. State, 549 So. 2d 179,

181-82; Steinhorst v. State, 412 So.2d 332, 338 (Fla. 1982)(at

trial, defense argued credibility as ground for cross-exan nation
wher eas on appeal defendant argued devel opnent of a "a vi abl e de-

fense theory"); Tillman v. State, 471 So.2d 32, 35 (Fla. 1985)("did

not present tothe court the specific argunent relied upon here that

the testinony cane within an exception to the hearsay rule.").
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Further, the jury instruction, as requested, was erroneous:
COMES NOWt he Defendant, Ernest C. Downs in pro se, and
noves t hi s Honorabl e Court to take judicial notice of Florida
Statute 777.011, and at the appropriate tinme upon request,
instruct the jury to accept as a fact, the matter judicially
noti ced.
(R2 I 122) The instruction, at best confusing, appears to require
the resentencing jury to accept that Downs was found guilty on a
princi pal theory. Al though the guilt-phase jury may have consi dered
a principal theory, it is aleap of faith, not law, that the guilt
jury actually convicted on that theory. As a msleading, if not
erroneous instruction, it would have been wong to give it, rather
than a ground for reversible error torefuse to giveit. Appellate

counsel was not Strickl and-deficient for not pursuing such a claim

Moreover, in addition to the instructions given to the jury
concerning mtigation through "any other circunstance of the
offense" (R2 X Il 1137 App J) and mtigation through "the
defendant's ... relatively mnor"” "participation"” (1Ld. at 1136), the
trial court also instructed the jury, at Downs' request:

The fact that the defendant has been found guilty beyond a
reasonabl e doubt of the crinme of first degree nurder is not
itself a statutory aggravating circunstance.

(R2 X1 1136 App J)
G ven the special instruction on the prior finding of guilt and

all of the other instructions, as well as the argunments of Downs

counsel , ’ gi ven the "overwhel m ng" evidence supporting the death

! These instructions and counsel argunents address Downs

argunment (Pet 32) that "the jury was instructed that it nust
accept the first-degree nurder conviction.” It is also noteworthy
that Downs admtted to First Degree Murder in his testinony (R2
X'l 950-51), then attenpted to paint hinself as |ess cul pable.
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sentence, and given that there is no evidence that the resentencing
jury was m sl ed by guilt-phase considerations, the failure to give
the requested jury instruction was harnl ess, thereby rendering

appel | at e counsel not ineffective for failingtoraisethis cl aim?

CLAIM VI (Restated)
WAS APPELLATE COUNSEL UNCONSTI TUTI ONALLY | NEFFECTI VE FOR
FAI LI NG TO ARGUE THAT THE TRI AL COURT REVERSI BLY ERRED | N
QUASHI NG DOANS' SUBPOENA OF THE STATE ATTORNEY BECAUSE
THE EVI DENCE WOULD HAVE REVEALED THE CONTEXT FOR THE
STATE' S DEAL W TH JOHNSON?
Downs admits (Pet 33) that quashing the subpoena was rai sed on
di rect appeal. For exanple, the Initial Brief of Appellant (p. 31
App A) argued, in part: " Wiy the State was so lenient is the
guesti on Downs want ed answered. *** The State, w thout testifying,
was able to say that it believed Johnson's testinony because it
granted himimmunity." The Reply Brief argued (p. 15), inpart: "It
is not the fact Johnson received imunity that was i nportant, it was
the reasons the state had used in granting it that was i nportant.™
Thi s argunent | ooks nmuch Iike the instant one: For exanple, "The
jury would be inclined to believe that the State chose to deal with
Johnsonintheir efforts to convict M. Downs because Johnson was i n
fact |l ess cul pable.” (Pet 34) Accordingly, Downs | X, 572 So.2d at
900, specifically addressed and rej ected, argunents concerni ng f our
pol ygraphs adm nistered to Johnson and the relevancy of the

prosecutor's opinion of Johnson. Thus, Claim VI was raised and

rejected on direct appeal, barring it here.

8 Thus, the State di sputes Downs' specul ation (Pet 32)
that the principal instruction "would have resulted in a life
recommendation. "
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Now, Downs, in hindsight, perhaps would |i ke to re-package the
cl ai mpresented on a appeal differently. H ndsighted re-witing of
essentially the sane claim is not the stuff of ineffective
assi stance of appel |l ate counsel .

Downs nust al so confront the fact that C aimVl differs fromwhat
he rai sed before the trial court.® There, he wanted to subpoena
prosecutors to establish "prejudice” (R2 VI 96-97) to support his
requests for thetrial court to"take judicial notice" that "Cruci al
Evi dence rel evant t o Def endant' s Def ense was destroyed by t he St at e”
(R21 113) and to recuse the State Attorney's Ofice (R2 VI 94. See
al so Pet 36-37). Thus, the current claimis not grounded on t he sane
argunent rai sed bel ow, thereby procedurally barring it on appeal.

Also, it is quite telling that even armed with ten years of
hi ndsi ght, Downs has failed to cite a single case hol ding that the
trial court's quashing was error. He should not expect nore from
appel | at e counsel , who has not had the | ei sure of the past ten years
of hindsight. Afortiori, the Petition fails to make a prima facie
case of "obvious," Page, success on appeal in 1990, which is a

requisite Strickland test.

Moreover, as the State argued in its direct appeal, inquiring
into the heart of prosecutorial discretionis inproper and irrel-
evant to the issues at re-sentencing. Indeed, the analysis of
prosecutorial discretion in Dows |, 386 So.2d at 795, renuains
di spositive, and at a mi ni num rendered any argunent inquiringinto

t hat di scretion weak and worthy of omtting. I nany event, giventhe

Arguably, this claimalso was not preserved for Downs
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fact that the jury was aware of the | eni ency af forded t o Johnson and
gi ven t he "overwhel m ng" evi dence supporting the death penalty, the
adm ssi on of any such context woul d have had no effect on the out-
cone. | ndeed, even now, Downs has not established that revealingthe

cont ext woul d be beneficial to him-it |ikely woul d have harned hi m

CLAIM VI (Restated)
WAS APPELLATE COUNSEL UNCONSTI TUTI ONALLY | NEFFECTI VE FOR
FAI LI NG TO RAI SE THE CLAI MTHAT THE Cl RCUI T COURT ERRED I N
DENYI NG DOMNNS' MOTI ON TO DI SQUALI FY THE STATE ATTORNEY' S
OFFI CE?
This claimis unsupported by its argunment | ocated under it, and
the argunent-text fails to cite any authority that it logically
links to the claim as stated. Therefore, thereis no prim facie

show ng t hat appel | at e counsel was Strickl and deficient or that his

om ssion of a disqualification issue Strickland-prejudi ced Downs.

Mor eover, such a clai mwould have been neritless. Contrary to the
unsupported allegationinCaimVIl, the State Attorney's O fice was
t he ar mof government constitutionally enpoweredto handl ethis case
at thecircuit court level. See Art. 58 17, Fla. Const. ("Except as

ot herwi se provided in this constitution, the state attorney shall

10 |f Downs attenpts to buttress his Claim VIl argunents

through a Reply, the State objects. Mdst of the argunent under
ClaimVIl is a nore of a list of |egal conclusions and ot her
ranmbl i ng potshots than any support for ClaimVil. At a mninmm
the State was entitled to notice regarding the full nature and
support of each of the list of conclusions so that it could
respond accordingly. It would be unfair to require the State to
guess what m ght support each conclusion and then require it to
rebut its own guess. To sonme degree, the State's response hazards
such guesswork, but the response is nmuch nore abbreviated than it
woul d have been if any of the Petition's conclusions had been
devel oped and supported with |egal authority.
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be the prosecuting officer of all trial courts inthat circuit and
shall perform other duties prescribed by general |aw'; "each
judicial circuit"); 827.01, Fla. Stat. ("shall be a state attorney

for each of the judicial circuits"); Ofice of State Attorney,

Fourth Judicial Crcuit of Florida v. Parrotino, 628 So.2d 1097,

1099 n. 2 (Fla. 1993) ("state attorney, whil e bei ng a quasi -j udi ci al
of ficer, also shares sone attributes of the executive. A judicial
attenpt tointerfere with the deci sion whet her and howto prosecute
vi ol ates the executive conponent of the state attorney's office");

State ex rel. Ricks v. Davidson, 163 So. 588, 589 (Fla. 1935)

("prosecuting power in each judicial circuit should beinastate's

attorney"), nmodified in State v. MIler, 313 So.2d 656, 657 (Fla.

1975) ("appointed assistant state attorneys ... now serve as the
alter egos of the state attorney appointing thenf'). As pointed out
supra, the analysis of prosecutorial discretion in Dows I, 386
So. 2d at 795, remai ns vi abl e, dispositive, and at | east a reasonabl e
ground for screeni ng out of an appeal any argunment to the contrary.

A desire to call a prosecutor as a witness is not a ground for

di squalification of the prosecutor. See Thonpson v. State, 25 Fl a.

L. Weekly S346 (Fla. April 13, 2000), citing Scott v. State, 717 So.

2d 908 (Fla. 1998). See also State v. Fitzpatrick, 464 So.2d 1185,

1185-88 (Fl a. 1985) (governnent | awoffices *** [ di stingui shed fronj
private law firnms; State Attorney can only be disqualified if it
were shown that as Public Defender he had actually gained
confidential information froma prior attorney-client relationship
with the defendant, which information would be usable in the new

matter to defendant' s prejudice). Afortiori, the Staterespectfully
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submts that it 1is patently absurd to require that the
constitutionally empowered ar mof governnent nust be disqualified
because inadmissible records pertainingtothe prosecutor's motive
for negotiating with a def endant had been destroyed at sone juncture
i n an eleven-year period (R2 | 130). There has been no prima facie
showing of bad faith, and, i ndeed t he ext ended nat ur e of the el even-

year period suggests otherw se. See, e.qg., Merckv. State, 664 So. 2d

939, 942 (Fla. 1995) ("failure to preserve the khaki pants was not
a deni al of due process *** [because] [t]here is sinply no show ng

that Detective Nestor acted in bad faith"), citing Arizona v.

Youngbl ood, 488 U. S. 51, 109 S.Ct. 333, 102 L.Ed.2d 281 (1988);
Kelley v. State, 569 So. 2d 754 (Fl a. 1990). See al so McCray (| aches).

It is also patently groundl ess that Downs shoul d have the ri ght
to "a polygraph exam nation” (Pet 37). In addition to Downs
provi di ng no aut hority for such a proposition, this argunment, onits
face, requests a right to m cromanage or ot herw se m cro-question
t he prosecution' s constitutionally protectedexerciseof discretion.
As this Court noted, the prosecutor "personal opinion about
Johnson's credibility was not rel evant to these proceedings,"” 572
So.2d at 900, barring any argunent to the contrary now.

The text under ClaimVlIl avers (Pet 37), w thout any supportive
recordcitation, that the prosecutor bol stered Johnson'scredibility

"by referring to the pol ygraph exam nation." However, Downs fails
to even attenpt to show how this allegation supposedly supports
disqualifyingthe State Attorney's O fice. Moreover, areviewof the
prosecutor's cl osi ng argunent reveal s its unobjected-to enphasi s on

the properly admtted evidence that corroborated Johnson and
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conflicted with Downs' version of events. (See R2 XIl| 1056-1103)
Any argunent attacking a prosecutor reference to pol ygraph has not
been shown to have a basis in the record, is logically
i nconsequential to ClaimVlIl, harmess in light of the admtted
evi dence and ot her argunent to the jury, and unpreserved and barred
— each of which provide a basis for denying relief here.

Further, ClaimVll-text's passing reference to due process ( Pet
37), sans any cited authority, constitutes an insufficient prim
faci e show ng of i neffectiveness concerning aninadm ssi bl e, discre-
tionary matter (i.e., notive for negotiation). Mdireover, it appears
t hat due process concerning these matters was not preserved bel ow
(See R2 VI 90-100), and the Petition's text fails to disclose where
or how it was preserved bel ow, thereby maki ng any such appellate

claimfruitless. See, e.q., Hll, 549 So.2d at 182. | ndeed, Downs,

representing hinself, explicitly stated "nowhere in this notion do
| say | want to put this here before the jurors" (R2 VI 91).

I n essence, the claim as stated as such above and in the trial
court, would require the disqualification of the State Attorney's
O fice so that evidence can be gathered in support of a claimto
disqualify the State Attorney's Ofice. This is not ground for
di squalification. It would have the practical effect of stripping
t he prosecut or of constitutionally enpowered discretion and vesting
it in the defendant by disqualifying the office based upon bare
accusation of inpropriety.

Further, in addition to roamng fromthe claimas stated and
wi t hout any supportive argunent and authorities, the argunent

section under this claim as a whole fails to show how its
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accusations bear any real consequence to the outcone of the re-
sent enci ng proceedi ngs, especially giventhejury's awareness of the
immunity afforded to Johnson, counsel's argunents, the properly
adm nistered jury instructions, and the overwhelm ng evidence
agai nst Downs. Hence, harnl essness woul d have applied to any such

appel I ate cl ai s, and t hereby no Stri ckl and-defi ci ency or prejudice

i s established.

CLAIMVII1 (Restated)
WAS APPELLATE COUNSEL UNCONSTI TUTI ONALLY | NEFFECTI VE I N
THE MANNER IN VWH CH HE RAI SED THE CLAI M ATTACKI NG THE
EXCLUSI ON OF BOBBY JO M CHAEL' s DEPCSI Tl ON?

ClaimVIiIl quarrels with the manner in which appellate counsel
argued t hat Downs was entitled to a new sentenci ng because Bobby Jo
M chael ' s deposi ti on shoul d have been adm tted i nt o evi dence. Downs
now argues (Pet 38) that if appellate counsel had inforned this
Court "of the exact nature of Ms Mchael's testinony, this Court
woul d not have found its exclusionto be harmless error.” This claim
erroneously assunes that this Court blinds itself to the record
sittinginfront of it. Indeed, this Court affirmati vely stated, "We
find in the record overwhelnm ng proof to render the error of
excluding the grandnother's cumul ative testinony harm ess,” 572
So. 2d at 899-900.

Included in this Court's prior independent review of the record
undoubtedly were Claim VIII's (Pet 38-39) "exact" aspects of
M chael 's testinony. Further, the Reply Brief of Appellant (p. 19)

did argue the "little details” in Mchael's testinony as assum ng

"big inportance.” Downs' current specification (Pet 38-39) of
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M chael ' s descri ption of Johnson as fidgety woul d not have made any
di fference, even if sonmehow this Court had totally ignored it.

I n conclusion, ClaimVIIl is nmere hindsi ght ed second- guessi ng of
how appel | ate counsel presented this argunment and an attenpt to
revisit through habeas a matter that has already been fully

consi dered and decided by this Court. It is inproper and barred.

CLAIM I X ( Rest at ed)
WAS APPELLATE COUNSEL UNCONSTI TUTI ONALLY | NEFFECTI VE FOR
FAI LI NG TO ARGUE THAT THE TRI AL COURT REVERSI BLY ERRED | N
ALLOW NG THE STATE TO | NTRODUCE EVI DENCE THAT DOANS GAVE
A FALSE NAME TO THE POLI CE WHEN HE WAS ARRESTED?

I n 1990, this woul d have been, at best, an extrenely weak cl ai m
Downs cites (Pet 40, 41) to two cases decided well after the 1990

appeal . Moreover, Fenelon v. State, 594 So.2d 292 (Fla. 1992), is

t he wat er shed case t hat confi ned aspects of the prosecution's use of
evi dence al | egedly showi ng consci ousness of guilt. It was deci ded
over a year after the appeal attacked here was final. Further,
Fenel on cites to numerous cases that appell ate counsel woul d have
had to overcone in making the argunent raised in ClaimlX See,

e.qg., Freeman v. State, 547 So.2d 125, 128 (Fla. 1989) ("fl eeingthe

scene of the Col lier nurder, concealing hinself, providing a false
name upon apprehension ..."; at the tine of his attenpted escape
*** avidence of flight is appropriate for both charges"). Appellate
counsel was not ineffective for winnow ng out this claim

Even erroneously scrutinizing appellate counsel's om ssion of
this claim under today's standards would indicate a |ack of

i neffectiveness. Prior to submtting the driver's license into

evi dence, at which there was an objection (R2 XIl 1013 - XllI
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1021), the same information attacked in CaimlX had al ready been
i ntroduced wi t hout obj ection. On cross-exam nati on, Downs testified
that when he was arrested, he was "using a different nanme, a
different identification"; he"had adriver'slicenseinthe name of
[ hi s] deceased brother, Danny Lee Downs" with his (defendant's)
picture on it. (R2 XIl 984) Downs even authenticated the very
exhibit (State's B) that he now contests. (See R2 XI| 984) Al of
the i nformati on about which C aiml X conpl ai ns had been i ntroduced
into evidence wi thout objection, rendering any appellate claimas
procedurally barred and at |east absolutely harmess. Al so,
noteworthy is that the prosecutor did not enphasize this matter in
hi s cl osing argunent. (See R2 1056-1103 App H) Counsel properly did
not raise this on appeal. There was no i neffectiveness for failing
to raise such a losing claim

Even overl ooki ng al | of the foregoi ng, the cl ai mwoul d have still
been fruitless on appeal. The driver's license was introduced
because Downs had nade an i ssue of his appearance in that general
era (See, e.qg., R2 Xl 943-45, X1l 1019) Wen defense counsel
argued t hat there was no assurance regardi ng the exact date of the
photo on the license, the trial court invited himto devel op the
poi nt, but counsel's only response was "I woul d just object for the
record,” (R2 XIll 1019-20) thereby wai vi ng any vi nt age- of -t he phot o
argunment. Moreover, defense counsel did not request a limting
instruction at the tinme. (See R2 Xl 1019-21)

Further, Downs presented the fal se name on the driver's |license
tolawenforcenment (R2 XI1 983) when he was apprehended (R2 XI'1 966,

979-80). Thi s subterfuge placedincontext, and conflictedw th, his
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general story that he was cooperative with | aw enforcenment when he
was apprehended. (See R2 XI| 965-68). I ndeed, he adm tted on cross-
exam nation that he did not begin to cooperate until after he had
been "stopped" and he had found out that "someone had turned [ him
in" (See R2 XIl 980). As such, the driver's license and the

information on it were adm ssible. See Ross v. State, 601 So.2d

1190, 1191 (Fla. 1992) ("Several days | ater, he was apprehended by
police, at which tine he gave thema fal se nane"; not addressed in

opinion); Brown v. State, 756 So.2d 230, 231-32 (Fla. 3d DCA 2000)

("testinony that Brown gave a fal se name when t he pol i ce st opped him

two weeks after the all eged robbery") discussed Escobar v. State,

699 So.2d 988 (Fl a.1997) and Thomas v. State, 748 So.2d 970 (Fl a.

1999) ("adm ssion of this evidence is within the trial court's
discretion and wll not be reversed unless the defendant

denonstrat es an abuse of discretion"); US. v. Wlson, 11 F. 3d 346,

353 (2d Gir. 1993) ("use of false identification is relevant and
adm ssi bl e to show consci ousness of guilt *** and to showthe neans

used in the conduct of the conspiracy”); U.S. v. Boyle, 675 F.2d

430, 432 (1st Cir. 1982) ("use of a fal se nane after the comm ssion
of acrineis, as the defendant acknow edges, conmonly accepted as
bei ng rel evant on the i ssue of consciousness of guilt").

The anal ysis of Straight v. State, 397 So.2d at 903, 908 (Fl a.

1981), in Escobar v. State, 699 So. 2d 988, 996 (Fla. 1997) (Pet 41),

is instructive. It enphasized reasons for conceal nent other than
show ng consci ousness of guilt. Here, when Downs was stopped, his

f ocus was on one matter: Thi s murder.
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Moreover, as a question of admssibility, the standard of
appel | at e revi ewwoul d have requi red appel | at e counsel to establish
the trial court's ruling as unreasonabl e, which under the facts of

this case would have been extrenely difficult. Conpare Jent with

Canakari s.
Furt hernore, even under today's standards, the adm ssion of the
driver's license was harmess error, given the "overwhel m ng"

evi dence supporting the death sentence and the | ack of enphasis on

this matter infront of the jury. See Rodriquez v. State, 753 So. 2d
29, 41, 43 (Fl a. 2000) (erroneous evi dence "t hat Manuel had a police
"I Dnunber' " and "t hat Manuel had used ten fal se nanes, when in fact

he had used only two"; harnl ess).

CLAI M X (Rest at ed)
WAS APPELLATE COUNSEL UNCONSTI TUTI ONALLY | NEFFECTI VE FOR
FAI LI NG TO ARGUE THE PROSECUTOR S CLCOSI NG STATEMENT TO
THE JURY | MPROPERLY REFERRED TO THE Cl Tl ZENS OF FLORI DA?
ClaimXtargets asni ppet fromthe prosecutor's cl osi ng argunent.
However, the Petitiontotally fails to address t he obvi ous failure
of trial counsel to preserve such a claim thereby barring it on

appeal . See, e.qg., MDonald v. State, 743 So. 2d 501, 504 (Fl a. 1999)

(rejected as unpreserved cl ai 8 concerni ng prosecutor's argunents,

i ncl udi ng cl ai mt hat "prosecut or i nproperly appeal edtothe enotions

and fears of the jury to send a nessage to foreign citizens 'not

versed in the "American” way of life'"); Ubinv. State, 714 So. 2d

411, 418-12, 418 n. 8 (Fla. 1998) (long list of prosecutor
m sconduct; "State correctly points out that because there was no

cont enpor aneous obj ection to the prosecutor's argunent, this issue
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shoul d be procedurally barred”); N xon v. State, 572 So.2d 1336

(Fla. 1991) (notion for mstrial at the end of the prosecutor's
cl osing argument insufficient to preserve claimthat prosecutor's

argunent violated "CGolden Rule"); Rose v. State, 461 So.2d 84, 86

(Fla. 1984) ("commenting on Rose's silence"; "contenporaneous
objection is necessary at the tine an inproper [prosecutor’s]
coment is nade").

Al t hough not cited in the Petition, the State addresses Rui z v.
State, 743 So.2d 1, 6 (Fla. 1999). Ruiz held that the particul ar
appeal tocitizenshipthere constituted fundanmental error. However,
there, unlike here, "Prosecutor Cox urged the jurors to do their
duty as citizens just as her own father had done his duty for his
country in Operation Desert Storm" Ruiz reasoned that the gravity
of the prosecutor's comments arose fromtheir personalization of the
prosecutor through her father's devotion to duty so as to "gain[]
synpat hy for the prosecutor and her famly" and it "it contrasted
t he defendant (who at that point had been convicted of nurder)
unfavorably with Ms. Cox's heroic and dutiful father.” Neither of
those factors are present in the instant case. Further, other
substantial, inproper argunents were present and subjected to
objection in Ruiz — not the case here. Further, Ruiz was deci ded
| ong after t he appeal here; appel | at e counsel coul d not have gl eaned
any benefit froma case that did not yet exist.

The State does not concede that the prosecutor's argunment was
i mproper. Instead, it was directly linked to the jury's duty to
properly wei gh the aggravators and mitigators and aspects Downs

crinme. (See R2 XII1 1101-1103 App H)
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The Petition's citations to two cases (Pet 42) failsto neet its

burdens here. In Bertolotti v. State, 476 So.2d 130, 133 (Fla.

1985), inter alia, "the prosecutor urged the jury to consider the
nmessage its verdict woul d send to the community at | arge, an obvi ous
appeal tothe enotions and fears of thejurors.” (footnotes omtted)
Here, the prosecutor did not play on fears or nmessages to ot hers;
i nstead, this argunment was the cul mi nati on of page of argunent in
whi ch he asked the jury to apply the lawto the facts. (See App H)

Mor eover, here, arguendo assum ng m sconduct, as in Bertolotti,

"the m sconduct ... [was not] so outrageous astotaint thevalidity
of thejury's recommendationinlight of the evidence of aggravati on
presented,” 476 So.2d at 133, which here, this Court has
characterized as "overwhel m ng,"” 572 So.2d at 899-900. Afortiori,
here the primary focus of the prosecutor’'s argunment was on anal yzi ng
t he aggravators and mtigators and advocating the State's position
based upon that anal ysis.

The ot her case the Petitioncites is a Westbrook v. General Tire

and Rubber Co., 754 F.2d 1233, 1238 (5th G r. 1985), where counsel

repeatedly appealed to a "community standard or expectation which
woul d be di sappointed unless the jury returned a |l arge verdict in
West br ook’ s favor. "™ However, in Wst br ook, counsel obj ected, whereas
here the claimwas not preserved. There, not here, the argunents
were repetitive. And there, the nature of the argunments included
comments |ike "make this community proud” and "If you cone up and
witethat figurein|[$925,000], youcan | eave this courthouse proud

and you don't have to go and be apol ogetic to anyone."” [d. at nn. 2,
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3. Here, there was no such appeal to the fears of the jurors that
t hey woul d be confronted by the neighbors after jury duty.

Thus, and appel |l ate use of Bertolotti and West brook woul d have

been fruitless. It was not ineffective to not rai se them

CLAIM XI (Restat ed)
WAS APPELLATE COUNSEL UNCONSTI TUTI ONALLY | NEFFECTI VE FOR
FAI LI NG TO RAI SE A CLAI M THAT DOWNS WAS DENI ED HI S RI GHT
TO A FAI R SENTENCI NG WHEN THE CI RCUI T JUDGE DENI ED H' S
MOTI ON TO DI SQUALI FY THE JUDGE?

This claim(Pet 43-46) is devoid of one citation to anything in
the record that indicates that the trial judge was biased by
anyt hing inproper or presented the appearance of such a bias.
| nst ead, much' of this cl ai messenti al | y echoes t he al | egati on bel ow
that "the Court shoul d not be placed in such an unt enabl e position
of having to disregard evidence which it has already heard" and

then, like the Mtion below, points to the Johnson's polygraph

1 In its response to Claiml, the State previously quoted

fromthis Court's opinion that summari zed evi dence corroborating
Johnson. Therefore, it disputes any suggestion (Pet 44) that the
Claim XI nakes that Johnson's testinony stood al one.

The State fails to see how any doubts that the "first jury"
(Pet 45) may have had during its deliberations, prior to it
resol ving those doubts and reconmmendi ng death, are relevant to
this claimregarding the trial judge's recusal — or any other
claimfor that matter.

Further, the Petition (Pet 46) baldly accuses the State of
"knowi ngly referr[ing] to inadm ssible information," w thout any
citation to the record, w thout any specification of the nature
of this accusation, and w thout any show ng that the information
was i nproperly considered. In order to answer an accusation, the
State is entitled to know what it is.
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results as support.

This allegation is itself "untenable" as a
matter of |aw.

The Motionto Disqualify, filed January 20, 1989, (R2 Il 250) was
successive and untinely. Substantially the sane pol ygraph-bi ased
al | egati on was nade and rej ected in 1983. (See App N) I n 1984, Downs
IV, 453 So.2d 1102, rejected the claimthat Downs

is entitled to a de novo post-conviction hearing before a new
j udge because the present judge was bi ased agai nst him

Downs 1V bars this claimto the degree that it based upon simlar
al l egations and to the degree that the sane basis exi sted but was
not cl ai ned then.

| f Downs attenpts to point to differences between the bases of
his prior notions to disqualify the judge and the one on which he
nowrelies, he nust still showthat di scovery of factual bases arose
withinthirty dayslSprior hi s January 20, 1989, Motionto Disqualify
(App N). See 838.02, Fla. Stat. (30 days); Rivera v. State, 717

So.2d 477, 481 n. 3 (Fla. 1998) ("notion nust be filed within 30

days after the novant |earned of the alleged grounds for

12 To the degree that Claim X raises matters other than
the trial court hearing about the polygraph results in the prior
sentencing (R2 Il 252, 253, 254), denial of Downs' request for a
pol ygraph (ld. at 254), and rulings adverse to Downs (ld. at
254), they are not preserved by the sanme argunents nmade to the
trial judge in support of the Mdtion to Disqualify.

13 Fla. R Jud. Adnmin. 2.160(e) ("A notion to disqualify
shall be made within a reasonable tine not to exceed 10 days
after discovery of the facts constituting the grounds for the
notion and shall be pronptly presented to the court for an
i mredi ate ruling"), became effective January 1, 1993. See The
Florida Bar Re: Anmendnent to Florida Rules of Judicial Admn.,
609 So.2d 465 (Fla. 1992).
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di squalification, 'otherwise the ground, or grounds, of
disqualification shall be taken and considered as waived ";

procedural |y barred), citing Stei nhorst v. State, 636 So. 2d 498, 500

(Fla. 1994); Lightbourne v. Dugger, 549 So. 2d 1364, 1366 (Fl a. 1989)

("failed to denonstrate why these contentions were not nade until
1989"; "procedurally barred by the provisions of rule 3.850").
Further, it is not a valid ground to recuse a judge sinply
because the judge becane aware of facts that he/she should not
consider in reaching a decision. The very nature of a judge is
gat ekeeper. Inthisrol e, thejudge conmonly consi ders whet her facts
shoul d factor i nadecision; thisconsiderationnecessarilyinvolves
knowi ng the facts. Moreover, it is generally desirable that a judge
know t he background of a case, even though sonme of it nmay not be
properly considered in reaching a current decision. See, e.qg.,

Hal i burton v. Singletary, 691 So.2d 466, 469 (Fl a. 1997) ("Al t hough

the Court advises the original judge to act on a petition for
rehearing if possible, the Court does not prohibit the successor
j udge fromdenying the notion"). Anotion for newtrial, See Fla. R
Cr. P. 3.600(6), nay concern evidence that was al |l eged to have been
i nproperly adm tted, yet the trial judge who knows of that evidence
can validly rule on the notion. G anting of a notion for newtrial
or an appel |l ate reversal does not per se necessitate disqualifying
the trial judge. It woul d al so be absurd to suggest that this Court
woul d have to recuse itself if it becane aware of evidence
i nadm ssible in the defendant's case by reviewi ng an acconplice's

case or through a previous review of the defendant's case. Sinply
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put, it is an integral part of a judge's job to becone aware of
facts that s/he is expected to disregard.
Al so, Downs' conpl ai nts about this judge's prior adverse rulings

are not grounds for disqualification. See Barwick v. State, 660

So.2d 685, 692 (Fla. 1995) (collecting authorities); Rivera v.
State, 717 So.2d at 481 ("judge ... nmade adverse rulings inthe past
agai nst the defendant, or ... judge ... previously heard the
evi dence, or 'allegations that the trial judge had fornmed a fixed
opinion of the defendant's guilt, ... are generally considered

legally insufficient reasons").

CLAIM Xl (Restated)
WAS APPELLATE COUNSEL UNCONSTI TUTI ONALLY | NEFFECTI VE FOR
FAILING TO RAISE A CLAIM THAT THE JURY | NSTRUCTI ONS
| MVPROPERLY SHI FTED THE BURDEN OF PROOF?
The resolution of AaimXli| in Downs Xl, 740 So.2d at 517 nn. 5,
18 ("failuretoobject toburden shifting penal ty-phaseinstructions
without nerit as a matter of law'; inter alia, because "tri al

court used the approved standard jury instructions,” claim"would
have been rejected on appeal "), bars this claimand al so i ndi cates
its meritless nature.

It is well-settled that the standard jury instructions, used

here, do not i nproperly shift the burden of proof. See Downs Xl ; San

Martin v. State, 705 So.2d 1337, 1350 (Fla. 1997) (burden-shifting

"cl ai mhas been rej ected by both the United States Suprene Court and

this Court"), citing Walton v. Arizona, 497 US. 639 (1990);

Shellito v. State, 701 So.2d 837, 842 (Fla. 1997) ("we do not find

that the standard instructions inproperly shift the burden of

- 49 -



proof"); Harvey v. Dugger, 656 So.2d 1253, 1257 n. 5 (Fla. 1995)

("claim9 ["penal ty-phase jury instructions i nproperly shifted the
burden”] to the extent it pertains to ineffective assistance of

counsel iswithout nerit as amatter of law'); Prestonv. State, 531

So. 2d 154, 160 (Fla. 1988) ("instructions given by the court di d not

shift the burden of proof to the defendant”); Arango v. State, 411

So.2d 172, 174 (Fla. 1982) (upheld standard jury instruction and
rejected burden-shifting claim.

Thus, appell ate counsel was not ineffective and this clai mhas
been decided inthis case, barring it here. See al so di scussi ons of

Clainms Il & I1Il supra.

CONCLUSI ON

Appel | at e counsel was not constitutionally ineffective. Based on
the foregoing discussions, the State respectfully requests this
Honor abl e Court dism ss the Petition for Wit of Habeas Corpus with
prejudice and, in the alternative, requests that the Petition for

Wit of Habeas Corpus be deni ed.
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