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STATEMENT OF THE CASE AND FACTS

The State will rely upon its statenment of case and facts
contained in its initial brief, with the follow ng additions:

Dr. Joyce Carbonell testified that she eval uated Def endant .
(RSSR. 3-11) In doing so, she intervi ewed Defendant for 4% hours
and reviewed his prison records, personnel records, his parole
records, his school records, his jail records, his attorney’s
file, testinmony and depositions, police reports and affidavits
fromhis famly, friends and a school teacher. (RSSR. 12-13) She
al so personal |y spoke to one of Defendant’s teachers. (RSSR. 12)
She adm nistered the WAI S-R, the W de Range Achi evenent test,
Level 2 Revised (WRAT-R-2), the Peabody I ndividual Achievenent
Test (PIAT), the Rorschach test, the Wechsler Menory Scal e, the
Cant er Background Interference procedure for the Bender Gestalt
and the MWPI. (RSSR 12-14)

On the WAI S-R, Defendant scored 75 full scale, 75 verbal and
77 performance. (RSSR. 15) This score placed Defendant in the
borderline range. (RSSR. 16) On the WRAT-R-2, Defendant scored
53 on arithmetic, 75 on reading recognition and 88 on spelling.
(RSSR. 17) The score on arithnetic was | ower than expected for
his 1Q level, the reading score on consistent with the I1Q |eve
and the spelling score was higher. (RSSR. 17) Dr. Carbonell

stated that Defendant’s reading of “word power” from the



Reader’ s Di gest expl ained his higher spelling score. (RSSR. 17-
18) On the PIAT, Defendant scored at the 3.8 grade level in
readi ng conprehension and mat hematics, the 8.1 grade level in
recognition, the 8.0 grade level in spelling and the 9.4 grade
|l evel in general information. (RSSR. 18) Dr. Carbonell found
t hese scores consistent with his performance on the WAI S-R and
the WRAT-R-2. (RSSR. 18-19)

Dr. Carbonell stated that she used the Canter Background
I nterference procedure for the Bender Gestalt because it
i nproved her ability to screen for brain damge. (RSSR. 20)
Def endant performed badly on this test, in the brain damaged
range. (RSSR. 21) However, Dr. Carbonell could not say that this
was not the result of Defendant’s low I Q (RSSR 21) Defendant
al so perfornmed badly on the Rorschach test, which Dr. Carbonel
found consistent with Defendant’s 1 Q score and indicative of
social isolation and being w thdrawn. (RSSR. 21-22) On the
Menmory Scal e, Defendant did well in the portions of the test
concerni ng personal information, current events and rote nenory
but worse on prose passages and vi sual reproduction. (RSSR. 23)

On the MWI, Defendant’s scores were valid, consistent with
being from a |ower socioeconomic background and showed
depression. (RSSR. 24-26) The MWPI results also indicated that

Def endant was i sol ated, alienated, inadequately socialized and



passi ve- aggressive. (RSSR. 26-27) Defendant scored slightly
above average on the psychopathic scale, which Dr. Carbonell
found consistent with famly and | egal problenms. (RSSR 28-29)
Def endant al so had hi gh scores on the paranoi a and psychast heni a
scal es, which indicated that he was anxious and did not get
pl easure out of life. (RSSR. 29-30)

From review of Defendant’s prison records, Dr. Carbonel
stated that Defendant had previously scored a 73 on the Revised
Beta 1Q test and that his 1Q had ranged between 73 and 83.
(RSSR. 32, 41) Defendant’s school records showed that he had
received Cs, Ds and a couple of F's. (RSSR 32-33, 43-46) Dr.
Car bonel | found that her testing was consistent with the soci al
hi story of Defendant as being withdrawn, socially isolated and
passi ve-aggressive. (RSSR. 33) Dr. Carbonell found that
Def endant had intell ectual deficits and was schizoid. (RSSR 33-
34) Dr. Carbonell believed that these problems would inpair
Defendant’s ability to interact with the world around him
(RSSR. 34-35) Dr. Carbonell did not believe that Defendant had
much ability to express hinmself. (RSSR. 35)

Dr. Carbonell stated that Defendant had a history of being
beaten as a child and that he was shot in the face and | ost
consci ousness as a result of falling thereafter. (RSSR. 36) Dr.

Carbonell stated that these injuries nmay have caused brain



danmage. (RSSR. 36) However, Dr. Carbonell could not definitively
state that Defendant was brain damaged because of his 1Q | evel.
(RSSR. 36) Dr. Carbonell stated that Defendant’s problens were
lifelong but got worse after the shooting. (RSSR. 38)

Dr. Carbonell believed that Defendant was very passive and
easily led. (RSSR. 38-39) She found this consistent with the
hi story provided by Defendant’s famly, friends and teacher
(RSSR. 39) Dr. Carbonell explained that Defendant’s prison
records showed that he was am able, well-behaved and had a good
attitude at tinmes and that he was difficult and caused problens
at other times. (RSSR. 39-40) Dr. Carbonell stated that this was
consistent with Defendant being passive, not being able to
interact with the world effectively, getting frustrated and
acting out. (RSSR. 40-41)

Dr. Carbonell believed that the abuse and abandonnment by his
father, together with his mother’s |ack of supervision and his
intellectual deficit cause Defendant to have personality
problems and to withdraw. (RSSR. 48-53) Dr. Carbonell clainmed
that Defendant’s passivity and his inability to cope caused
Def endant to be unable to communi cate. (RSSR. 53-54)

VWhen asked i f Defendant qualified as retarded, Dr. Carbonell
stated that he did not score in the retarded range. (RSSR. 58)

However, Dr. Carbonell explained that retardation depends on



three factors, (1) subaverage intelligence, (2) onset in the
devel opnment stage and (3) deficits in adaptive functioning

(RSSR. 57-59) Dr. Carbonell believed that Defendant’s problens
had onset in the devel opnment stage and that he did not have
problens in adaptive functioning because of his passivity.
(RSSR. 58-59) As such, she did find that Defendant was
intellectually inpaired. (RSSR. 59)

Dr. Carbonell did not think Defendant was ever capabl e of
pl anning or had ever planned anything. (RSSR. 87-88) Dr.
Car bonel | did think that Defendant was educat abl e. (RSSR. 89-90)
Dr. Carbonell believed that Defendant’s deficits in intellectual
functioning, his difficulty in achievement and his history of
being a loner and w thdrawn should be considered mtigating.
(RSSR. 97) Dr. Carbonell also believed that both statutory
mental mtigators were applicable to Defendant. (RSSR 102-04)
She based this opinion on her claim that Defendant behaves
passi vely and then acts out and her clai mthat Defendant did not
have the intellectual ability to understand what was required of
him (RSSR. 103-04) She also clainmed that CCP was inapplicable
because Defendant allegedly could not plan. (RSSR. 105)

Dr. Carbonell did not believe that Drs. Haber and M I | er had
conducted professional, adequate evaluations because they did

not consider background information and did not do enough



testing. (RSSR. 106-17) As such, Dr. Carbonell disagreed with
their reports and felt that they were unreliable. (RSSR 117-19)

Dr. Carbonell admtted on cross that her findings wth
regard to Defendant’s passivity did not correspond wth
Def endant’ s assertion of innocence. (RSSR. 123) Dr. Carbonel
t hought that Defendant probably had brain damage. (RSSR. 128-29)
Dr. Carbonell stated that Defendant was not schizophrenic or
psychotic. (RSSR. 129) Dr. Carbonell stated that Defendant
functioned “at the level of many retarded people.” (RSSR. 129)
Dr. Carbonell admtted that retardati on generally required an | Q
score less than 70 but stated that such scores had a margi n of
error of plus or mnus 5 and that retardation was not based
solely on 1Q (RSSR. 130, 168-70)

Dr. Carbonell admtted that her definition of assertive
behavi or required that the behavior not infringe on the rights
on others and that she would not <classify behavior that
infringed on the rights of others as aggressive. (RSSR. 135) Dr.
Car bonel | insisted that Defendant was honest when he stated that
he did not know that he could be sentenced to death even though
he was in the courtroom during the extensive voir dire on the
subj ect. (RSSR. 139-44)

Dr. Carbonell did not believe that the Bro White letter

denonstrated that Def endant appreciated that the naned



i ndividuals were State witnesses and that he was intending to
harm them and their famlies. (RSSR 144-48) |Instead, she felt
the letter showed that he was angry and distressed and that the
letter was primtive. (RSSR. 148) She believed that the portion
of the letter indicating that the individuals that would be
“handl ed accordi ngly” merely showed t hat Def endant was angry and
lashing out in a totally useless way. (RSSR. 150) She believed
the same of the threat against the witnesses’ famlies. (RSSR
151)

Dr. Carbonell also discounted the alibi notes because
Def endant never wote in the notes to call his attorney, give
him this alibi and testify to it at trial. (RSSR 152-56)
Moreover, she felt the content of the alibi was too sinple.
(RSSR. 152-56)

Dr. Jethro Tooner testified that he eval uated Defendant in
1988 and again in 1994. (RST. 594-97) Dr. Tooner nmet wth
Def endant for 3 to 3% hours in 1988 and for an hour in 1994.
(RST. 597-99) During his interview, Dr. Tooner gave Defendant
the revised Beta |Qtest, the Carlson Psychol ogi cal Survey, the
Rorschach test, the Bender Gestalt Design test and the verbal
reasoni ng portion of the WAIS. (RST. 602-03) In preparing to
testify, Dr. Toonmer had also reviewed affidavits from

Defendant’s famly, friends, teachers and coworkers, his schoo



records, his DOC records, his personnel file, docunments used
during his interviews wth Defendant, Defendant’s tria
attorney’s file and the transcript of his prior testinmony and of
the original trial. (RST. 598, 603-05) Dr. Tooner stated that he
reviewed the affidavits and records in order to corroborate the
hi story provi ded by Defendant. (RST. 600-01)

Dr. Tooner stated that he used the Revised Beta |1Q test
because it was not dependent on acquired i nformation. (RST. 605-
06) Defendant scored 76, which was in the borderline range.
(RST. 606) Dr. Tooner al so noted that Defendant’s prison records
reflected a Revised Beta of 73 from 1984. (RST. 622) Dr. Tooner
stated that the range for nental retardation was 70 to 75 and
that 1Q scores had a margin of error of plus or mnus 5. (RST.
607) As a result, Dr. Tooner stated that Defendant’s I Q could be
bet ween 81, above the borderline range, and 71, in the retarded
range. (RST. 607) Dr. Tooner stated that he was not saying that
Def endant was retarded. (RST. 607)

Dr. Toonmer stated that the Bender Gestalt Design test was
a screening test. (RST. 608) The test requires that the exam nee
copy a drawing, and the different variations fromthe origina
drawi ng are considered indicative of certain nmental problens.
(RST. 608-10) Dr. Tooner believed that Defendant’s perfornmance

on this test was indicative of organic brain damage and of



soneone who was depressed and timd. (RST. 610) Dr. Tooner found
the indication of depression and tim dness consistent with his
observati ons of Defendant. (RST. 610) Dr. Tooner stated that the
indication of brain damge did not necessarily nmean that
Def endant was brain damaged; it nerely indicated the
neur opsychol ogi cal testing was necessary. (RST. 611)

Dr. Tooner stated that he only gave the verbal reasoning
portion of the WAIS because the WAIS relied too heavily on
acqui red know edge and was culturally biased. (RST. 611-13) The
verbal reasoning portion is used to evaluate the individual’s
ability to reason abstractly. (RST. 613) According to Dr.
Toonmer, the test showed that Defendant’s reasoning was very
concrete. (RST. 614)

Dr. Toomer stated that the Carlson Psychol ogical Survey
tested personality and overall functioning and was nornmalized
agai nst individuals who had been charged with crinmes. (RST. 615)
Defendant’s results were in the 5th percentile for substance
abuse, the 55th percentile for thought disturbances, the 16th
percentile for antisocial tendencies and the 90th percentile for
self depreciation. (RST. 617-18) This indicated that Defendant
did not abuse drugs or alcohol, had intell ectual deficits, was
not antisocial and had | ow self esteem (RST. 617-18) Dr. Tooner

found the self esteem score consistent wth Defendant’s



background and records. (RST. 618)

The Rorschach test invol ves show ng a picture and asking t he
subject to create a story about the picture. (RST. 619-21) Dr.
Toomer admtted that the test had been criticized for its
culture bias but that it was valid for estimating intelligence
because people with higher intelligence create nore detail ed
stories. (RST. 621) Defendant was not very responsive on this
test, and Dr. Tooner found that indicative of having | ow
intelligence and being withdrawn and depressed. (RST. 621-22)

Based on the totality of his evaluation, Dr. Tooner felt
t hat Defendant had deficits in intellectual and enotional
functioning and nental status. (RST. 622) He found that
Def endant’s intellectual functioning was “borderline or slightly
hi gher.” (RST. 623) Dr. Toonmer opined that Defendant was
i ncapabl e of form ng the nental state necessary for CCP because
his intellectual deficits prevented him from engaging in |ong
range planning and from weighing the consequences of his
actions. (RST. 624-25) He also believed that both statutory
mental mtigators were applicable to Def endant because Def endant
has a l|ifelong intellectual deficit and history of Dbeing
wi t hdrawn. (RST. 630-32) He felt that Defendant suffered froma
“devel opnent al di sorder,” which caused a |lifelong inpairnment of

his “social interpretaion [sic] skills” and his intellectua
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functioning. (RST. 632)

Dr. Tooner did not feel that Drs. M|l er and Haber produced
accurate findings regarding Defendant. (RST. 626-27) He felt
that they relied too heavily on self report and contam nated one
anot her’s eval uati ons because they were conducted concurrently.
(RST. 627-28) He also felt that Dr. Haber used the Bender test
i naccurately. (RST. 627) Dr. Toomer believed that one expert
could not rely upon another expert’s raw data w thout a great
deal of additional information regarding how the raw data was
devel oped. (RST. 628-29) As such, Dr. Tooner did not believe it
was acceptable for one expert torely on the raw data of anot her
with speaking to that other expert. (RST. 629)

On cross exam nation, Dr. Toomer admtted that he had
testified on mtigation and i nsanity a nunmber of time but al ways
for the defense. (RST. 636-37) The only i ssue upon which he had
ever testified for the State was conpetency. (RST. 637)

Dr. Tooner admitted that he had not found Defendant to be
retarded, psychotic or schizophrenic. (RST. 639) He had found
t hat Def endant m ght have sone mld organic brain damage. (RST.
639-40) Dr. Tooner admtted that people under long term
incarceration were frequently depressed, but did not feel that
the fact that Defendant had been incarcerated al nost continually

since 1962 was the cause of his depression. (RST. 641-42) \Wen
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asked if Defendant’s crim nal history and history of problens
during i ncarceration denonstrated t hat Def endant was anti soci al ,
Dr. Tooner stated that his fam |y’ s description of Defendant as
hel pful, caring and concerned indicated that he was not
antisocial. (RST. 643-45)

Dr. Tooner admtted that he had previously described the
graze wound to Defendant’s head as a very severe head wound
because Defendant’s famly had clainmed that he was incoherent,
t hat he was rel eased fromthe hospital because he could not pay
and that he had severe headaches thereafter.! (RST. 645-46) Dr.
Tooner stated that the reason why Defendant’s siblings had
beconme productive nenbers of society and Defendant had becone a
crimnal was that people react differently. (RST. 647) However,
he admtted that the difference could be a matter of choice.
(RST. 647) ©Dr. Toomer clained that the reason Defendant
repeatedly failed to follow the instructions of his parole
officers was that the disobedience was a release of feeling
brought on by doing things that Defendant did not want to do to
feel accepted. (RST. 648-49)

VWhen the State i nforned Dr. Tooner of the facts of the crine

1 During resentencing, Defendant’s nother and sister
described the injury as a grazing wound and stated that
Def endant was treated and rel eased fromthe hospital. (RST. 539,
568)

12



and inquired how Dr. Tooner could say that Defendant could not
pl an, Dr. Tooner clainmed that “just because you see behavi or and
t hat behavi or appears to look as if the person plans it out and
what have you it doesn’t nmean that it’'s necessarily the case.”
(RST. 652) Dr. Tooner clainmed that the fact that Defendant had
been capable of conform ng his conduct to the rules of the job
did not nean that he could conform his conduct to the
requi renents of | aw because his abilities vacillated. (RST. 653)

Dr. Tooner admtted that he had seen the Bro White letter
in which Defendant infornmed a fellow inmate to be careful of
certain individuals, including certain wi tnesses against him
because they were informants, and stated that he had provided
t he nanes of the witnesses against himto people in prison and
the addresses of their famlies to someone who was not
incarcerated so that they could be handl ed accordingly. (RST.
653-55, RSR. 239) Dr. Tooner felt that the letter could have
been witten by a retarded person because of spelling and
grammatical errors. (RST. 656-57) Dr. Tooner also felt that the
| etter was indicative of Defendant’s depression. (RST. 657) Dr.
Tooner did not perceive the letter as stating that Defendant
pl anned to have the w tnesses against him and their famlies
killed even though the letter included the line “I hate |ike

hell to do that but the innocent nust suffer” imediately after
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t he coment about providing the witnesses’ famlies’ address to
a “source on the outside world.” (RST. 657) Dr. Tooner felt that
this phrase was msused and was indicative of Defendant’s
intellectual deficits. (RST. 657) Dr. Toonmer clainmed that the
letter could nean anything and that he would need npre
i nformati on about what was happening to Defendant when he wote
the letter to provide an interpretation. (RST. 658-59)

Dr. Tooner admtted that Defendant was capable of having
witten the alibi notes because he was not retarded and his
alleged intellectual deficits merely prevented him from
consi deri ng consequences, weighing alternatives and behaving
appropriately. (RST. 660-61) However, Dr. Toonmer refused to
interpret the notes as attenpting to fabricate a false alibi to
avoi d conviction and punishment. (RST. 661-62)

In rebuttal, Dr . Lloyd Mller, a board certified
psychiatrist, testified that Defendant’s intelligence was in the
average to borderline range. (RST. 509) Dr. Leonard Haber, a
psychol ogist, testified that he perforned a Bender Cestalt test
and reviewed the tests given by Drs. Tooner and Carbonell
(RST. 689-94) He did not do further testing because a full
battery of tests had already been done. (RST. 694)

He stated that the 1Q scores showed that Defendant was in

the borderline to bel ow average |evel of intelligence. ( RST.
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695-99) He found that the Bro White letter, alibi notes and
prior pro se pl eadi ngs by Defendant indicated that Defendant had
the ability to conceive and comruni cate ideas and to plan and
were indicative of intelligence. (RST. 695-700)

In its witten sentencing order, the trial court rejected
the testinony of Drs. Carbonell and Toonmer about Defendant’s
al l eged | ack of intellectual ability:

The testinony of Drs. Carbonell and Tooner, that
t he defendant did not have the intellectual capacity
to calculate and plan the homcide is not only
contradicted by Dr. Haber, but by the statements and
actions by the defendant before and at the time of the
hom ci de. Furthernmore, the evidence of the letters
fromthe defendant to his cell mates concerning threats
to wtnesses and falsifying an alibi, indicate a
person who is capable of planning and cal culating his
actions. The Court finds that the murder of Bjorn
Thomas Svenson was committed in a cold, cal cul ated and
prenmedi t ated manner wit hout pretense of noral or | egal
justification.

* * * *

To support this mitigating circunmstance [extrene
mental or enotional disturbance], the defendant
presented the testinony of Dr. Joyce Carbonnell and
Dr. Jethro Tooner. Both psychol ogists testified that

the defendant’s intelligence |evel was |low to
borderline, and that such a |evel was indicative of
deficits in intellectual functioning. Bot h doctors

testified about the defendant’s poor background, that
he came froma mgrant famly in Belle Gal de, and that
the famly remai ned poor when they noved to Mam,
that his father was an al coholic, who did not support
the famly as he should, and that he beat the
def endant, as well as his siblings, and nother. They
also testified that the defendant did poorly in school
and that the defendant had been shot (grazed) in the
head by a bullet as a young teenager. Al t hough
psychol ogi cal tests indicated the possibility of some
organicity or brain danmage, neither doctor could state

15



that the defendant was brain danmaged. Based on the
totality of the circunstances, both doctors opined
t hat the defendant was under the influence of extrene
mental or enotional disturbance at the tinme he
murdered M. Svenson.

In rebuttal, the State presented the testinony of
Dr. Lloyd MIller, a board certified psychiatrist, and
Dr. Leonard Haber, a psychol ogist. Dr. Mller
testified that although the defendant was of |ow or
borderline intelligence, his ability to learn was
better than what the intelligence tests suggested.
Dr. MIller found no psychosis, schizophrenia, or

evidence of brain damage. He considered the
def endant’ s background, and concl uded that he did not
suffer from any significant degree of nmental illness

or impairment. He found no significant or extreme or
any mental disturbance.

Dr. Haber did not chall enge t he defendant’s tested
| Q score in the 72-76 range, but noted that he had
once tested at 83. After reviewing the defendant’s
actions after the homcide, i.e., alibi notes, threats
to witnesses, and pro se notions to the Court, Dr.
Haber concluded that the defendant’s nental abilities
exceeded t hat which one woul d except fromsomeone with
an 1Qin the 72-76 range. Dr. Haber opined that there
was no evi dence of brain damage or nmental illness. He
did not find any evidence to support a finding that
t he defendant was under the influence of an extrene
mental or enotional disturbance when the honi ci de was
conm tted.

The Court finds that this statutory mtigating

circunst ance does not reasonably exist. There is no
evidence that the defendant suffered from a nenta
di sturbance that “interfere(d) with but (did) not

obvi ate the defendant’s know edge of right and wong.”
Duncan v. State, 619 So. 2d 279 (Fla. 1993); State v.
Di xon, 283 So. 2d 1 (Fla. 1973). There is sinply no
basis to support either Dr. Carbonnell’s or Dr.
Tooner’ s testinony that this mtigating factor exists.
Dr. MIller and Dr. Haber’s testinony were inherently
nore credible. Thus, the Court finds that this
mtigating circunstance has not been reasonably
establi shed by the greater wei ght of the evidence, see
Canpbell v. State, 571 So. 2d 415 (Fla. 1990); and
therefore it does not exist or apply.

* * * %
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For t he sane reasons that they based their opinion
on the mtigating circunstance under section
921. 141(6)(b), Drs. Carbonnell and Toomer |I|ikew se
opi ned that the defendant’s capacity to appreciate the
crimnality of his conduct or to conform his conduct
to the requirenents of the |aw was substantially
i npai red. Dr. MIller opined that despite the
defendant’s intelligence |evel, he could understand
and conform his conduct to the requirenments of the
law, that there was nothing in his nmental condition
that prevented him from following the |law, and that
t he def endant was able to do what he does according to
his wi shes. Dr. Haber |ikew se opined that the
def endant had the capacity to appreciate the
crimnality of his conduct and to conform his conduct
to the requirenments of the | aw. He stated that the
def endant was capabl e of nmking choices that are his.

There was no evidence to indicate that the
def endant suffered from a nmental disturbance which
interfered with, but did not obviate his know edge of
ri ght or wrong. State v. Dixon, 283 So. 2d 1 (Fla.
1972). Again, the Court submts that Dr. MIller’s and
Dr. Haber’s testinony was nore credible than Dr.
Carbonnell’s or Dr. Toonmer’s. There was no credible
evidence to show that the Defendant was inpaired in
any manner. Thus, the Court finds that this
mtigating circunstance does not exist or apply.

*x * * %

lda Phillips Stanley, alibrarian, also testified
simlarly to her nother and brother. |In addition, she
testified that after the defendant first got out of
prison, he lived with her and their nother, worked for
the City of Mam Sanitation Department, hel ped pay
bills and bought her her first typewiter. She
testified that the defendant was cl ose to her and her
children. She testified that when the defendant was
initially paroled in 1980, he worked as a bus boy at
Nei ghbor’ s Rest aur ant.

Sanmuel Ford testified that the defendant was very
quiet and withdrawn in school. He stated that the
def endant was a bel ow average student, that he did not
have anbition, that he was a follower, and not a
| eader. He did not know if the defendant had a
| earning disability, but that something was w ong.

Mary Wllianms, a famly friend testified that she
used to watch the defendant and his siblings while
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their nother was at work. The defendant was initially
out goi ng and got along well with her children. As he
got ol der, the defendant didn’t tal k nmuch, but he was
nice and respectful of her. The Reverend Jenkins
testified that in the early 1980's, he had talked to
the defendant two or three tinmes while the defendant

was in jail. He found the defendant to be quiet and
reserved, “in and out of it.”
Drs. Car bonnel | and Tooner reiterated the

def endant’s background as testified to by the
defendant’s famly and friends. They opined that the
def endant had low to borderline intelligence, was a
| oner, had | ow self-esteem and poor self-imge. They
al so opi ned that the defendant had deficiencies in his
intellectual functioning, and did not have the
capacity for |ong-range planning and consi deration of
t he consequences.

The Court recogni zes that the defendant canme from
a poor famly, that his father was an al coholic who
was not around very nmuch, and who when drunk would
become violent and beat the defendant and his fanily.
The Court would note however, that the defendant’s
brot her and sister who were raised in the same famly
and circunmstances were able to overconme their

background and became |aw abi ding, producti ve
citizens. The Court also recognizes that the
defendant had a low I Q However, the evidence also
shows that he is street smart. The defendant could

follow the rules of work, or parole, when he wanted
to. He was able to plan a false alibi and indirectly
threaten wi tnesses. The Court finds that to the
extent these nonstatutory mtigating circunstances are
found to reasonably exist, then they should be given
little weight, as they do not extenuate or reduce the
degree or noral culpability of the defendant’s actions
in the commtting this hom cide.

(RSSR. 180, 182-85, 186-87) Defendant did not contest

t he

resentencing court’s treatment of his mtigation on direct

appeal. Initial Brief of Appellant, Florida Suprene Court Case

no.

83, 731.
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SUMMARY OF THE ARGUMENT
Def endant’ s cl ai mregardi ng retardati on shoul d be rejected.
Atkins should not be applied retroactively. The claim is
procedurally barred. Moreover, the resentencing court already
determ ned that Defendant is not retarded, and that finding is

supported by the evidence.
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ARGUMENT
DEFENDANT |'S NOT ENTITLED TO ANY RELIEF
UNDER ATKINS V. VIRG NIA, 122 S. CT. 2242
(2002).

Def endant asserts that heis entitled to relief under Atkins
v. Virginia, 122 S. C. 2242 (2002). However, Defendant is not
entitled to any relief because Atkins does not apply
retroactively, the claimis procedurally barred and Defendant
has al ready been determ ned not to be retarded.

At ki ns was not decided until June 20, 2002. Defendant’s
conviction becane final in 1985, when this Court affirmed his
convi ction. Phillips v. State, 476 So. 2d 194 (Fla. 1985).
Def endant’s sentence becane final on October 5, 1998, when the
United St ates Supr ene Cour t deni ed certiorari after
resent encing. Phillips v. Florida, 525 U S. 880 (1998). As
such, in order for Defendant to be granted relief under Atkins,
Atkins would have to apply retroactively. None of the
di scussion by the United States Suprene Court in the opinion

suggests that Atkins is to be applied retroactively.? See

2 In Penry v. Lynaugh, 492 U S. 302 (1989), Justice
Stevens wrote, concurring in part and dissenting in part, that
shoul d the Court decide that the Ei ghth Amendnent prohibits the
execution of nentally retarded persons, said rule should be
applied retroactively. To the extent that Stevens and ot her
menbers of the Court speculate that a reversal of Penry coul d be
retroactive, the comments are nere dicta.
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Bottoson v. Moore, 833 So. 2d 693, 695 (Fla. 2002)(quoting
Rodri guez De Quijas v. Shearson/ American Express, 490 U.S. 477,
484 (1989)(“[1]n a conparable situation, the United States
Suprenme Court held: ‘If a precedent of this Court has direct
application in a case, yet appears to rest on reasons rejected
in sone other line of decisions, the [other courts] should
foll ow the case which directly controls, leaving to this Court
t he prerogative of overruling its own decisions.’””).

At ki ns expressly | eft theinplenmentation of a constitutional
restriction with regard to inposing the death penalty on
mentally retarded individuals to the states. 122 S. Ct. at
2250. In Florida, the legislature crafted a procedure by which
prospective death row i nmates may assert ineligibility for the
death sentence in a post-guilt phase but prior to the penalty
phase of their trials. Atkins urges nothing nmore.® 1In the
absence of an express ruling from the United States Supreme
Court requiring retroactive application of Atkins or a decision
from this Court striking the prospective-only application of

section 921. 137, Florida Statutes, this Court shoul d not presune

3 It is respectfully submtted that the United States
Suprene Court recognized that Florida was one of those states
that “joined the processional” in the evolving standards of

decency category.
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that retroactive application of Atkins is required. As such
t he deni al of post conviction relief should be affirned, and the
petition for wit of habeas corpus should be denied.

Furt her, the <claim that Defendant is retarded is
procedural ly barred. Defendant did not claimthat execution of
the nentally retarded was unconstitutional at the time of
resentencing. While Defendant asserted that he was retarded at
the resentencing, he did not raise the resentencing court’s
rejection of this claim on appeal. Nor did he claim on
resentenci ng appeal that his execution was unconstitutional
because he was nentally retarded. In fact, Defendant did not
claimthat it was unconstitutional to execute hi mbecause he was
mentally retarded until his appeal fromthe denial of his post
conviction nmotion. As such, this claimis procedurally barred.
See Brown v. State, 755 So. 2d 616, 621 n.7 (Fla. 2000)
(postconviction claim that Eighth Amendnent forbids the
execution of nentally retarded was procedurally barred); Wods
v. State, 531 So. 2d 79 (Fla. 1988). The denial of the notion
for post conviction relief should be affirmed, and the state
habeas petition should be deni ed.

Moreover, even if Atkins did apply retroactively and the
cl ai mwas not procedurally barred, Defendant would still not be

entitled to relief. At resentencing, Defendant presented the
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testimony of Dr. Carbonell that he was nentally retarded.
However, Drs. Toonmer, MIller and Haber all testified that
Def endant was not nentally retarded. 1In its sentencing order,
the resentencing court rejected Dr. Carbonell’s testinony about
Defendant’s abilities on credibility grounds. While the
resentencing court accepted the testinony that Defendant has a
low I Q score, it found that the score was not indicative of
Def endant’s | evel of functioning:

The Court al so recogni zes that the defendant had a | ow

| Q However, the evidence also shows that he is
street smart. The defendant could follow the rul es of
wor k, or parole, when he wanted to. He was able to

plan a false alibi and indirectly threaten w tnesses.
(RSSR. 187) As this issue has already been presented and
rejected, collateral estoppel now bars relitigation of this
i ssue.

In fact, in Bottoson v. More, 833 So. 2d 693 (Fla. 2002),
this Court rejected a simlar claimby a defendant. Bott oson
had filed a post conviction claim that he was retarded. The
| ower court held an evidentiary hearing on this issue and
rejected the claim finding that Bottoson was not retarded.
This Court affirmed the rejection of this claim prior to the
i ssuance of Atkins. Bottoson v. State, 813 So. 2d 31, 33-34
(Fla. 2002). After Atkins was decided, Bottoson raised the

clai magain, asserting that he was entitled to a new hearing on

23



this issue. This Court rejected the clai mbecause Bottoson had
already had a hearing on the issue and failed to prove his
claim Bottoson, 833 So. 2d at 695. As such, under Bottoson,
the resentencing court’s prior rejection of this claim bars
Defendant’s attenpt to relitigate it.

The prior rejection of the claim should be particularly
binding in this case. At resentencing, Defendant sought to
establish his alleged retardation as mtigation. Pursuant to
Campbell v. State, 571 So. 2d 415, 419-20 (Fla. 1990), the
resentencing court would have been required to have found
retardation as mtigation had Def endant been able to prove that
he was retarded by the greater weight of the evidence. I n
contrast, pursuant to 8921.137, Fla. Stat., a defendant nust
prove that he is retarded by clear and convincing evidence.
G ven that Defendant was unable to show that he was retarded by
the greater weight of the evidence at resentencing, Defendant
woul d not be able to neet the higher standard of proof. The
cl ai m shoul d be deni ed.

To the extent that Defendant may assert that a new hearing
is necessary because he did not have guidance of what was
necessary to prove that he was retarded at the time of
resentencing, this claim is neritless. The definition of

retardation contained in 8921.137, Fla. Stat., is the same as

24



t he definition of retardation t hat was cont ai ned in

8393.063(41), Fla. Stat. (1993), at the tinme of resentencing.

8393. 063(41), Fl a. St at . 8921. 137, Fla. Stat.

(1993) As used in this section, the
"Retardation” means term "nental retardation”
significantly subaver age means significantly
gener al intellectual Ssubaverage gener al
functioning existing intell ectual functioning
concurrently with deficits in existing concurrently wth
adaptive behavi or and deficits in adaptive behavior
mani f ested during the period and manifested during the
from conception to age 18. period from conception to age
"Significantly subaver age 18. The term™ significantly
gener al intellectual subaverage gener al
functioning,"” for the purpose intell ectual functioning,"
of this definition, means for the purpose of this
performance which is two or section, means performance
nore standard deviations from that is two or nore standard
t he mean score on a deviations from the nean
st andar di zed intelligence score on a st andardi zed
test specified in the rules intelligence test specified
of the departnent. "Adaptive in t he rul es of t he
behavi or," for the purpose of Departnment of Children and
this definition, means the Fam |y Services. The term
ef fectiveness or degree with "adaptive behavior," for the
whi ch an individual neets the purpose of this definition,
st andards of per sonal means the effectiveness or
i ndependence and soci al degree Wit h whi ch an
responsibility expected of i ndi vi dual meet s the
his or her age, cultural st andar ds of per sonal
group, and community. i ndependence and soci al

responsibility expected of

his or her age, cultural

group, and conmunity.
Moreover, this definition is consistent with the definitions of
retardation provided by the American Psychiatric Associ ati on and
other |eading organizations. AMERI CAN  PSYCH ATRIC  ASSOCI ATI ON,

DiAGNOSTIC AND STATISTICAL ManuAL oF MENTAL Diseases 46 (4th ed. 1994);
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Atkins, 122 S. Ct. at 2245 n.3 (discussing this definition from

DSM IV and simlar definition fromthe Anerican Association of
Ment al Retardation); Bottoson v. Moore, 813 So. 2d 31, 33-34
(Fla.) (rejecting claimthat there was no definition of nental
retardation in place in Florida, where trial court wused
functional equival ent of definition above), cert. denied, 122 S.
Ct. 2670 (2002). In fact, Dr. Carbonell admtted that these
three criteria were used to diagnose retardation in her
testi mony. (RSSR. 57-59) Gven that the criteria for
retardation did exist wunder Florida law at the tinme of
resentencing, that these criteria are consistent wth the
definition in 8921.137, Fla. Stat., and | eading authorities and
t hat Defendant’s expert purported to use these criteria, there
was no |lack of notice regarding the definition of retardation.
The cl ai m should be rejected.

To the extent that Defendant nmay assert that he shoul d not
be required to prove his retardation by clear and convincing
evidence, the claim should be rejected. I n determ ning that
execution of the nmentally retarded was unconstitutional, the
United States Suprenme Court | ooked at the number of states that
had adopted statutes barring death sentences on nentally
retarded i ndividuals. Atkins, 122 S. Ct. at 2248-50. The Court

then left to the states the task of determ ning how to decide
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whet her defendants were nentally retarded. ld. at 2250.
Fl ori da was one of the states that had adopted such a statute.
8§921. 137, Fla. Stat. (2002). That statute sets the burden of
proof at clear and convincing. 8921.137(4), Fla. Stat. (2002).
Gven that this statute was part of the justification for
finding that execution of the nentally retarded was barred, this
statute should be applied to any determ nation of whether
Def endant is nentally retarded. Moreover, this standard of
proof is consistent with the standard of proof regardi ng other
mental health issues. See Fla. R Crim P. 3.812(e) (conpetency
to be executed); 8775.027(2), Fl a. St at . (insanity as
affirmati ve defense); see al so 88394.467(1), 394.917(1), 916. 13,
Fla. Stat. (civil commtnment proceedings). Thus, the claim
shoul d be deni ed.

To t he extent that Defendant nay assert that the application
of such a standard i s unconstitutional under Cooper v. Okl ahoms,
517 U.S. 348 (1996), the assertion should be rejected. I n

Medina v. State, 690 So. 2d 1241, 1246-47 (Fla. 1997), this
Court exam ned Cooper with regard to the standard of proof
required to establish that a defendant is inconpetent to be
executed. Medina held that Cooper’s due process concern with a
| ower standard for a pretrial determ nation of conpetency was
not applicable in the postconviction context, where the state
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has a nore substantial interest at stake and the heightened
procedural protections are accordingly relaxed. Simlarly,
Cooper does not require a preponderance of the evidence standard
in assessing clainms of nental retardation as a bar to executi on.
Therefore, the clear and convincing standard adopted by the
| egi sl ature nust be appli ed.

To the extent that Defendant nmay assert that the prior
rejection of this claim by the resentencing court is
insufficient because Ring v. Arizona, 122 S. Ct. 2428 (2002),
requires that this claim be presented to a jury, the claim
shoul d be rejected. Ri ng applied Apprendi v. New Jersey, 530
US. 466 (2000), to Arizona's capital sentencing schene.
Apprendi held that other than the fact of a prior conviction,
any fact that increases the statutory maxi num for an offense
must be submtted to a jury. In Harris v. United States, 536
U.S. 545 (2002), the Court made clear that Apprendi does not
apply to all factual determ nations regarding sentencing;
Apprendi only applies to those facts (other than a prior
conviction) that increase the statutory maximum Whet her
Def endant is nentally retarded or not, the statutory maxi numfor
first degree murder will not increase; particularly given that
this Court has held that death is the statutory maximum for

first degree nmurder in Florida. Shere v. More, 830 So. 2d 56,
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61 (Fla. 2002). As such, there is no nerit to Defendant’s claim
that he is entitled to a jury determ nation of whether he is
retarded. The resentencing court’s prior rejection of this
claimis sufficient and binding. The claimshould be rejected.
Mor eover, the testinony presented by Defendant at
resentencing shows that he is not retarded. In order to be
di agnosed as retarded, Defendant would have had to present
evi dence of significant subaverage intelligence. This generally
requires an 1Q of 70 or below. Here, Defendant scored a 75 on
the 1Q test (WAIS-R) he was given by Dr. Carbonell. (RSSR. 15)
He had a history of reported |1Q scores between 73 and 83.
(RSSR. 32, 41) Defendant scored a 76 on the 1Q test given to
himto Dr. Tooner. (RST. 606) G ven this consistent history of
| Q scores above 70, Defendant fails the first requirenment for
establishing that he is retarded. Further, Dr. Carbonell
based her testinony that Defendant had deficits in adaptive
functioning on Defendant’s alleged passivity. (RSSR. 58-59)
However, the finding of passivity was based on Dr. Carbonell’s
definition of being passive, which required that the aggressive
behavi or not viol ate ot her peoples’ rights. (RSSR. 135) Not only
was this finding contradicted by the aggressive behavior in
whi ch Def endant had engaged, but this finding also ignored the

fact that Defendant had been capabl e of holding a job and caring
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for hinself. Moreover, none of the other experts found
difficulties in adaptive behavior. Further, both Dr. Carbonell
and Dr. Toomer thought that Defendant was i ncapabl e of planning.
(RSSR. 87-88, RST. 624-25) However, Defendant was able to plan
toliein wait for his victim He was able to plan to do this
at a tinme and in a place where there would be no witnesses. He
was able to plan a false alibi and he was able to plan to seek
revenge against those who reported his activities. As such,
there was no credible evidence that Defendant had deficits in
adaptive functioning. Thus, Defendant fails the second criteria
for a finding of mental retardation.

Finally, Defendant was 37 at the time he commtted this
crime in 1982. (RSSR 188) Gven the lack of a history of |ow
lQ scores and a lack of history of problenms in adaptive
functioning, any attenpt by Defendant to present new evi dence to
show that he is retarded woul d be unavailing. It would not show
that his allegedly subaverage intelligence and his deficits in
adaptive functioning occurred prior to the age of 18. As such,
Def endant cannot show that he is retarded. Thus, Atkins would
have no effect on this case. The denial of the notion for post
conviction relief should be affirmed, and the habeas petition

shoul d be deni ed.
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CONCLUSI ON
For the foregoing reasons, the denial of the notion for post
conviction relief should be affirmed.
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