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PRELI M NARY STATEMENT

This proceeding involves an appeal of the circuit
court's summary denial of Rule 3.850 relief, as well as
various rulings nmade during the course of M. Phillips'
request for postconviction relief. The follow ng synbols

will be used to designate references to the recordinthis

appeal :

"R'" -- record on direct appeal of 1994 resentencing to
this Court;

"T" -- transcript of 1994 resentenci ng heari ng;

"Supp. R' -- supplenental record on 1994 resentencing
appeal ;

"PCR' -- record on instant postconviction appeal;

" Supp. PCR" - - suppl enent al record on instant

post convi cti on appeal ;
"PCR1L" -- record on direct appeal of 1988 postconviction
appeal .

REQUEST FOR ORAL ARGUVENT

M. Phillips has been sentenced to death. The
resolution of the issues in this action wll therefore



determ ne whether he lives or dies. This Court has not
hesitated to all ow oral argunent in other capital cases in
a simlar posture. A full opportunity to air the issues
t hrough oral argunent would be nore than appropriate in
this case, given the seriousness of the clains involved
and the states at issue. M. Phillips, through counsel,

accordingly urges that the Court permt oral argunent.
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STATEMENT OF THE CASE AND FACTS

Harry Franklin Phillips was originally convicted of
first degree nurder in the death of Bjorn Thomas Svenson
and sentenced to death in 1983. M. Phillips was found
guilty of one count of first degree nurder. The jury
voted in favor of death by a vote of seven (7) to five
(5). The Honorable Arthur Snyder followed the jury's
recommendati on and sentenced M. Phillips to die in the
el ectric chair.

This Court affirmed that sentence on direct appeal.

Phillips v. State, 476 So.2d 194 (Fla. 1985). The | ower

court, the Honorable Arthur Snyder, denied M. Phillips
post convi ction notion follow ng an evidentiary hearing in
1988. On the appeal from denial of 3.850 relief, this
Court determned that M. Phillips had received
I neffective assistance of counsel at the sentenci ng phase
of his trial and his death sentence was vacated. Phillips
v. State, 608 So. 2d 778 (Fla. 1992).

Subsequently, in 1994, a resentencing proceedi ng was

held in the CGrcuit Court for the El eventh Judi cial



CGrcuit, in and for Dade County (now M am -Dade County),
Fl ori da, before the Honorable Arthur Snyder. M. Phillips
was resentenced to death by the trial court after the
jury, again by a vote of seven (7) to five (5),
recommended death. On direct appeal, this Court affirned

the sentence inposing the death penalty. Phillips v.

State, 705 So. 2d 1320 (Fla 1997), cert. denied, 119 S

Q. 187 (1998).

On  Septenber 13, 1999, M. Phillips filed an
I nconpl ete nmotion in this case in order to toll the time
in which he is entitled to file a Petition for Wit of
Habeas Corpus in federal court. See 28 U S.C 8§2244(d)(2)
(1996) .

Fol | ow ng hearings before the Honorabl e Al ex Ferrer on
Septenber 23, 1999 and Novenber 17, 1999, the court
ordered M. Phillips counsel to file a final 3.850 by
Decenber 2, 1999. After a hearing pursuant to Huff v.
State, 622 So. 2d 982 (Fla. 1993), on February 25, 2000,
the lower court entered an order on August 28, 2000

denying relief to M. Phillips wthout benefit of an

2



evidentiary hearing on any issue. On Septenber 12, 2000,
M. Phillips filed a tinely notion for rehearing, and an
order denying the notion for rehearing was entered on
Sept enber 26, 2000. This appeal foll ows.

SUWARY OF ARGUMENTS

1. The lower court's summary denial of M. Phillips'
3.850 notion wthout an evidentiary hearing on any of the
clains contained therein was erroneous and failed to neet
the mninmal standards set forth in Fla. R Oim P. 3.850
and the applicable case law. M. Phillips was prepared to
present expert testinony at an evidentiary hearing that
M. Phillips was and is nentally retarded and suffers from
organi ¢ brain damage. Resent enci ng counsel's defi ci ent
performance prejudiced M. Phillips.

2. M. Phillips should have an opportunity to prove
in circuit court that he neets the criteria for nental

retardation described in new 8 921. 137 Florida Statutes,

whi ch prospectively ends the practice of sentencing
mentally retarded persons to death in Florida.

3. The lower court erred in denying M. Phillips

3



adequate tine to review recently produced public records

before requiring himto file a final 3.850 notion. I n
addition, the Il ower court refused to allow M. Phillips to
file public records affidavits in a tinely manner. The

result of the biased decisions of the | ower court created
a conflict of interest between M. Phillips and
post convi cti on counsel .

4. M. Phillips resentencing was prejudiced by
| neffective assi stance of counsel at jury sel ection and by

the instructions given to the jury over objection by

resentenci ng counsel. This error was conpounded by the
failure of the | ower court considering M. Phillips' 3.850
notionto allow M. Phillips leave to interviewthe jurors

In his case in the face of the circunstances involving the
jury at resentencing.

5. The State and the |lower court inproperly shifted
the burden to M. Phillips to establish that mtigating
ci rcunst ances outwei ghed aggravating circunst ances.

6. The State was inproperly allowed to focus their

rebuttal case and argunent on non-statutory aggravation.

4



7. M. Phillips is innocent of the death penalty.

8. M. Phillips' insanity precludes his execution
under the E ghth Anendnent.

9. It was aviolationof M. Phillips' rights for the
jury or trial court to consider M. Phillips' prior
convi cti ons.

10. M. Phillips" was not present at numerous
unrecorded bench conferences and sidebars during his
resent enci ng proceedi ng.

11. Cunul ative error at M. Phillips' resentenci ng was

grounds for an evidentiary hearing.



ARGUMENT | -- SUWARY DENIAL OF AlL CGAMS WAS

ERRONEQUS

The lower court entered an Order On Defendant's
Amended Mdtion To Vacate Judgenent O Conviction And
Sentence Wth Special Request For Leave To Anend on August
28, 2000, summarily denying M. Phillips' Rule 3.850

6



not i on. (R 142-44). The order nakes the finding in
Paragraph 1 that dains 1 through 6, 15, 21, and 24 were
summarily denied on the grounds that they are "facially
insufficient," and in Paragraph 2, that:

Wth regard to CQains 5 and 6, in
particular, the record is replete wth
evidence that trial court acknow edged
t he Def endant' s low 1Q abusi ve
chi | dhood, inadequate parental guidance
and poor famly background as non-
statutory mtigating ci rcunst ances.
Considering all, factors, Defendant's
claim fails to satisfy, even on its
face, the requirenents of Strickland v.
Washi ngton, 466 U. S. 668 (1984).

(R 142). Clains 5 and 6 were the penalty phase

i neffective assi stance of counsel and Ake v. k|l ahoma, 470

U.S 68 (1985) clains. Judge Ferrer's finding fails to
nmention that the 1994 resentencing judge's order, while
"acknow edging" that M. Phillips had a low IQ failed
conpletely to give either that fact or any of the other
non-statutory mtigation any wei ght. The order entered by
Judge Snyder follow ng the resentenci ng nmade t he fol | ow ng
findi ngs concerning non-statutory mtigation:
The Court al so recogni zes that the

7



defendant had a low I Q However, the
evi dence also shows that he is street
smart. The defendant could follow the
rul es of work, or parole, when he wanted
to. He was able to plan a fal se alibi
and indirectly threaten wi tnesses. The
Court finds that to the extent these
nonstatutory mtigating circunstances
are found to reasonably exist, then they
should be given little weight, as they
sinply do not extenuate or reduce the
degree or noral culpability of the
defendant's actions in commtting this
hom ci de.

(Supp. R 187). Under si gned counsel is aware that the
wei ght assigned to a mtigating circunstance is within the
discretion of the trial court and subject to the abuse of

di scretion standard. Rogers v. State, 783 So. 2d 980, 995

(Fla, 2001). The law did not require that M. Phillips
establish the existence of mtigating circunstances beyond

a reasonabl e doubt. N bert v. State, 574 So. 2d 1059,

1062 (Fla. 1991) ("when a reasonable quantum of
uncontroverted evidence of a mtigating circunstance is
presented, the trial court nmust find that the mtigating
circunstance has been proved"). The |anguage of the

resentencing court's order directly tracks the | anguage of



the State's proposed order prior to sentencing.!? I n
addition, the lower court's “finding" relies on the
hear say evi dence presented in 1994 through the testinony
of Mam -Dade detective Geg Smth concerning statenents

made to him by nunerous jailhouse w tnesses who had

This Court denied relief to M. Phillips on the
Spencer _v. State, 615 So. 2d 688 (Fla. 1993), hearing
Il ssue on appeal from the resentencing as noted in
paragraph 15 of Judge Ferrer's summary denial order
relying on the procedural bar for denial of the related
claimin M. Phillips' 3.850 notion. (PCR 144). M.
Phillips'" position is that Judge Snyder's order was a
clearly erroneous order in light of the follow ng factors:
defense counsel's inability due to Judge Snyder's rulings
to rebut Detective Smth's hearsay testinony concerning
the jail house w tnesses and docunents; the reliance of
Drs. MIler and Haber on the same unrebutted information
for their opinions regarding M. Phillips' nental
abilities; the flawed opinions of Drs. MIler and Haber
about what constitutes statutory mtigation especially the
neaning of extrene nental or enotional disturbance, a
position that is mrrored in the sentencing order;
resent enci ng counsel's inability to properly cross-exam ne
Drs. MIller and Haber about M. Phillips' alleged attenpt
to fabricate an alibi based on the docunents and
I nformati on connected to the jail house w tnesses; Judge
Snyder's finding that the testinony of Drs. Haber and
MIller was "inherently nore credible" than the testinony
of Drs. Carbonell and Toomer; unrebutted evidence of the
possibility of brain damage; and, the failure of
resentenci ng counsel to properly choose and prepare his
one live nental health expert resulting in credibility
findings against Dr. Tooner by Judge Snyder.

9



testified against M. Phillips at his 1983 trial,
testinony which resentencing counsel was wunable to
effectively rebut due to evidentiary rulings at the 1994

proceedi ng by Judge Snyder. The state's proposed order

read:

The State al so recogni zes that the
defendant has a low IQ However, the
evidence also shows that he is street
smart. The defendant could follow the
rul es of work, or parole, when he want ed
to. He was able to plan a phony ali bi
and indirectly threaten wtnesses. The
State submts that to the extent these
nonstatutory mtigating circunstances
are found to reasonably exist, then they
should be given little weight, as they
sinmply do not extenuate or reduce the
degree or noral culpability of the
defendant's actions in commtting this
hom ci de.

(R 136-37) (enphasis added). Judge Ferrer's summary
deni al order ignored M. Phillips' assertions in the 3.850

pl eadings, at the Huff hearing and in his notion for
rehearing that postconviction counsel was prepared to
present expert testinony at an evidentiary hearing from
both a nedical doctor who had examned M. Phillips (a
neurologist) and from a nental retardation expert

10



(psychol ogi st) who had both tested and interviewed M.

Phillips as well as having interviewed other famly
nmenbers and friends and that their testinony at an
evidentiary hearing would establish that M. Phillips had
a history of adaptive behavior deficits and current 1Q
scores neeting the professional standard for nental

retardation. (PCR 30-37).

The testinony of these two experts at an evidentiary
hearing would establish that at the tine of the offense
and at present M. Phillips suffered from both organic
brai n damage and nmental retardation (not nerely "low I Q')
and that based on these nental and enotional disturbances

M. Phillips, in the opinion of these two experts, "can
show that he fulfilled the criteria for two statutory
mtigating circunstances; nanely that M. Phillips was
unabl e to appreciate the crimnality of his conduct at the
tinme of the offense and that his capacity to conform his
conduct in accordance with the |law was substantially

I npai red; and that he was suffering from extrene nental

and enotional disturbance.” (PCR 28). The lower court's

11



failure to grant an evidentiary hearing in these
circunstances took no account of the fact that the jury
recommendation in M. Phillips' resentencing was only
seven (7) to five (5) in favor of death in spite of the

fact that Judge Snyder found no statutory mtigation.

Rel evant portions of daim IV of M. Phillips' 3.850
notion outlined why an evidentiary hearing was required in

t hese ci rcunst ances:

A review of the files and records
currently available to undersigned
counsel indicates that (1) M. Phillips
Is nmentally retarded, and (2) that his
mental capacity results from and is
exacer bat ed by his organi c brain damage,
itself the result of nultiple causative
factors.

The concept of nental retardationis
not an easy one for lay persons to
gr asp. In the words of the American
Associ ation on Mental Retardation (AWR
It:

..1s not sonething you have, |ike
bl ue eyes or a bad heart. Nor is it
sonet hing you are, |like being short
or thin. It is not a nedical
di sorder, although it nmay be coded
in a nedical «classification of
di seases. Nor is it a nental

12



di sorder although it nmay be coded in
a classification of psychiatric
di sorders. Ment al retardation
refers to a particular state of
functioning that begins in chil dhood
and in which |imtations In
intelligence coexist with related
limtations in adaptive skills.

Ment al Ret ar dat i on. Definition,
Cassification, and Systens of Supports
(9th edition, Anerican Association on
Mental Retardation. In short, Mental
Ret ardat i on 'S "..a f undanent al
difficulty in learning and performng
certain daily life skills. The personal
capabilities in which there nust be a
substantial limtation are conceptual,
practical and social intelligence. 1d

Mental retardation is a severe
| mpai rment, affecting both cognitive and
adaptive functioning. The essenti al
feature of ment al retardation is
significantly subaver age gener al
I ntellectual functioning, acconpani ed by
significant Ilimtations 1in adaptive
behavi or. The affected individual is
not nerely a "slowlearner", but suffers
from a condition that perneates every
aspect of daily life. The di agnostic
criteria for nental retardation are
speci fi c. Wthout assistance from a
conpet ent ment al heal t h expert,
adequately briefed wth M. Phillips'
social history, it was inpossible for
the jury or judge to understand of the
extent and severity M. Phillips’
disability.

13



Trial counsel however failed to
present adequate evi dence to support M.

Phillips' I npai r ed I ntell ectual
functi oni ng, his inpaired adaptive
behavi or, or his brain damage. The

triers of fact were thus left wth a
m sl eadi ng i npression that M. Phillips’
al l eged "street smarts" conpensated for
his low intellectual functioning (R
751-53). In fact, par adoxi cal |y,
ment al |y retarded peopl e
characteristically have a great ability
to hide their retardation. This may be
due to a genuine msreading of their own
skills, or from defensiveness about the

degree of their handicap. W t hout
adequate testinony froma specialist in
nment al retardation however , this

"maski ng" phenonenon may be taken at
face value and attributed to "street
smarts", which is exactly what happened
in M. Phillips' resentencing, to his
substantial prejudice.

M. Phillips can show that he
fulfilled the criteria for two statutory
mtigating circunstances; nanely that
M. Phillips was unable to appreciate
the crimnality of his conduct and that
his capacity to conform his conduct in
accor dance with t he | aw was
substantially inpaired; and that he was
suffering from extrene nental and
enoti onal disturbance. Expert testinony
can be presented that also prove

numer ous non- st atutory m tigating
factors. For exanple, his nenta
retardation and | ow I ntellectual

14



functioning, his organic brain danmage,
hi s I mpul sivity and poor nmenory
functioni ng shoul d have been consi dered
by the sentencing jury. Fur t her nor e,
M. Phillips can show that his nental
deficits should have precluded the
| nposition of the cold, calculated and
prenedi t at ed aggravati ng circunstance.

Trial counsel unreasonably failed to
obtain the proper experts in M.
Phillips' case. Despite his awareness
of M. Phillips' low intellectual
functioning, counsel failed to consult a
speci al i st expert in nmental retardation.
Despite his awareness of M. Phillips'
nunerous head traumas, gunshot wounds,
and fetal alcohol exposure, counsel
failed to consult and present a nedi cal

specialist - a neuropsychiatrist or
neur ol ogi st - who would have supported
t he neuropsychol ogical indications of

brai n danmage (Supp. R 36)(R 610).
There was substantial other evidence of
past traunma to indicate the etiol ogy of
organicity; including, but not limted
to, systemc racism (R 554, 564), a
gunshot wound to the head in chil dhood
(R 531-32; 568-69)(Supp. R 645-46), a
hi story of abuse and par ent al
abandonnment (R 525-27; 530; 551-52;
554; 564), childhood al cohol exposure,
poverty, and the |ikelihood of exposure
to toxins through the agency of M.
Phillips' parents' history as mgrant
workers and M. Phillips' ow work
history (R 519-20, 547). Despite the
explicit appearance of these factors in

15



the record, counsel failed to establish

the |inks between themand M. Phillips'

mental deficits.

Trial counsel's ineffectiveness in

failing to retain appropriate experts in

mental retardation and nedicine also

pr ecl uded t he trial court from

fulfilling its duty to M. Phillips.
(PCR 54-59) (enphasi s added). The enphasi zed portions of
this recitation of what was actually plead is of critical
| mportance when this Court considers the summary deni al of
an evidentiary hearing by the lower court. The state's
response to M. Phillips' postconviction notion took the
position that "resentencing counsel in fact presented
every aspect of alleged mtigation conplained of in these
post - convi ction proceedi ngs, and then sone." (PCR 199-
200) . Additionally, the state took the position that
post convi ction counsel included "no allegations herein
that the Defendant has been subsequently examned by [a
nmental retardation specialist or neurologist]" (R 208).
Neit her were the case. The State has never agreed and the

| ower courts have never heard specific testinony that M.

Phillips is brain damaged and nentally retarded. Such

16



evi dence woul d not be cunulative, as envisioned in Valle
v. State, 705 So. 2d 1331 (Fla. 1997). Under si gned
counsel enphasized these points at the Huff hearing.
(Supp. PCR 226-227, 241-244).

There was virtually no factual discussion of any of
the clains that were found to be i nadequately plead in the
| ower court's sunmary deni al order. The summary di sm ssal

of the Strickland? and Ake®* clains included only one

sentence of discussion. The |ower court appears to have
made no use of the record or files in this case, which
certainly do not show conclusively that M. Phillips is
not entitled to relief. Thus, the order of the |ower
court ignores the express requirenents of Rule 3.850 and
t he substantial and unequi vocal body of case lawfromthis
Court holding that courts nust conply with the Rule. As
to the sufficiency of the pleadings of ineffectiveness of
trial counsel, M. Phillips has clearly net the burden

under Fla. R OGim P. 3.850. As noted by this Court,

2Strickland v. Washington, 466 U S. 668 (1984).
SAke v. &l ahoma, 470 U.S. 68 (1985).

17



"IW hile the post conviction defendant has the burden of
pleading a sufficient factual basis for relief, an
evidentiary hearing is presunmed necessary absent a
concl usi ve denonstration that the defendant is entitled to

no relief". Gskinyv. State, 737 So. 2d 509 (Fla. 1999).

See also Peede v. State, 24 Fla. L. Wekly 5391 (Fl a.

1999). The rule was never intended to becone a hindrance
to obtaining a hearing or to permt the trial court to
resol ve disputed issues in a sumary fashion. |d.

In their response to M. Phillips'" 3.850 notion, the
state relied on the hearsay testinony of Detective Geg
Smth for the proposition that M. Phillips failed to
denonstrate prejudice in light of the state's rebuttal
evi dence presented through | ead detective Geg Smth as
well as state experts Dr. MIler and Dr. Haber at the
resentenci ng hearing. (PCR  209-211). As noted
el sewhere, M. Phillips was not allowed to rebut much of
this inportant evidence because the state objected to
rebuttal that in any sense raised "lingering doubt" issues

of M. Phillips' guilt when he had only been granted a

18



resentencing and not a retrial. (T. 269-70). The | ower
court allowed the state to present Detective Smth's
testinony to rebut the defense expert testinony. The
result was that a jury that eventually split only seven
(7) to five (5) for death never heard a proper defense
attack on the 1983 testinony of the jail house w tnesses.
Evi dence from t hese absent w tnesses also canme up in the
testinony of state nental health experts Drs. MIller and
Haber. In fact, the evidence and testinony presented at
the 1988 evidentiary hearing about the jail house w t nesses
woul d have supported the findings of the defense experts
that M. Phillips was easily mani pul ated and targeted by
jailhouse snitches who had their own agenda. That
evidence had been presented at the 1988 evidentiary
hearing. The resentencing jury deserved to know about the
exi stence of all the evidence in order to determne the
credibility of the State's case in rebuttal.

The law strongly favors full evidentiary hearings in
capi tal post conviction cases, especially where a claimis

grounded i n factual as opposed to | egal matters. "Because
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the trial court denied the notion wi thout an evidentiary
hearing...our reviewis limted to determ ni ng whet her the
notion conclusively shows whether [M. Phillips] 1is

entitledtonorelief." Gorhamv. State, 521 So. 2d 1067,

1069 (Fla. 1988). See also LeDuc v. State, 415 So. 2d

721, 722 (Fla. 1982).
Sone fact based clains in post conviction litigation

can only be considered after an evidentiary hearing,

Heiney v. State, 558 So. 2d 398, 400 (Fla. 1990). Holl and

v. State, 503 So. 2d 1250, 1252-3 (Fla. 1987). "Accepting
the allegations . . .at face value, as we nust for
pur poses of this appeal, they are sufficient to require an

evidentiary hearing", Lightbourne v. Dugger, 549 So. 2d

1364, 1365 (Fla 1989). M. Phillips case is such a case.

Under Rule 3.850 and this Court's well settled
precedent, a postconviction novant is entitled to
evidentiary hearing unless the notion and the files and
the records in the case conclusively show that the
prisoner is entitled to no relief", Fla R Oim P

3. 850. See also Lenon v. State, 498 So. 2d 923 (Fla.
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1986); Hoffrman v. State, 613 So. 2d 1250 (Fla. 1987);

O Callaghan v. State, 461 So. 2d 1354, 1355 (Fla. 1984).
M. Phillips has alleged facts, in this instance the
presence of nental retardation and organic brain danage,
which, if proven, would entitle him to relief. M.
Phillips plead with greater specificity than was required

by the case law. Valle v. State, 705 So. 2d 1331 (Fl a.

1997) .
The question for this Court is whether, in M.
Philli ps' case, re- sent enci ng counsel di d an

Constitutionally adequate job pursuant to Strickland of

devel opi ng and presenting his own case for the presence of
statutory and non-statutory nental health mtigation at
the 1994 resentencing. The fact that a case had been
first presented at the 1988 evidentiary hearing that
subsequently led to this Court's grant of a resentencing
proceeding is not dispositive. This Court outlined the
bases for the grant to M. Phillips of a new penalty
phase:

Mor e conpel |'i ng evi dence was
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presented by Phillips' experts. These
experts testified that Phillips 1is
enotional |y, I ntell ectually, and
socially deficient, that he has |ifel ong
deficits in his adaptive functioning,

that he is wthdrawmn and socially
Isolated, that he has a schizoid
personality, and that he is passive
aggressive. Phillips 1Qwas found to be
bet ween seventy-three and seventy-five,

in the borderline intelligence range.

Both experts concluded that Phillips
falls under the statutory mtigating
ci rcunstances  of extrene enotional

di sturbance and an inability to conform
his conduct to the requirenents of the
| aw. They al so opined that Phillips did
not have the capacity to form the
requisite intent to fall wunder the
aggravating factor of cold, calculated,

and preneditated or hei nous, atrocious,

or cruel.

Again, the State contends that this
mtigation S not sufficiently
conpelling to denonstrate prejudice.
However, this testinony provides strong
mental mtigation and was essentially
unrebutted. The testinony of the State
experts related solely to the issue of

conpet ency. Wiile these experts
testified that they did not believe
Phillips had significant nental or

enotional disorders, they offered no
opinion as to the applicability of the
statutory nental mtigators, and even

these experts agreed that Phillips'
Intellectual functioning is at |east |ow
aver age and possi bl y borderli ne

retarded. Accordingly, even giving ful
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credit to the testinony of the State's
experts t here was significant,
unrebutted nental mtigation which
shoul d have been considered by the jury.

Phillips v. State, 608 So. 2d 778 (Fla. 1992)(PCR 55-56).

The sane judge, Judge Arthur Snyder, was the |ower

court at the 1983 trial, the 1988 evidentiary hearing, and
at the 1994 resentencing. 1In 1988 and in 1994 he failed
to find credible the testinony of the tw defense
psychol ogi sts, Drs. Carbonell and Dr. Tooner, that
statutory nental health mtigation was present in M.
Phillips' case.* And that is hardly surprising in the case
of Dr. Carbonell, since the testinony heard by Judge
Snyder and the jury in 1994 was sinply her 1988
evidentiary hearing testinony being read into the 1994
record. (T. 544). The relevance of Dr. Carbonell's

testinony and its inpact was severely diluted. The

‘M. Phillips' claimthat Judge Snyder di d not provide
a fair hearing before an inpartial judge was deni ed by the
| ower court on grounds of both procedural bar and | egal
insufficiency. (PCR 113, 144).
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resentencing jury was thus denied to opportunity to assess
t he denmeanor, presence, and style of Dr. Carbonell, to M.
Phillips' substantial prejudice. A substantial portion of
her 1988 testinony concerned not mtigation issues but
rather her opinion that M. Phillips was not conpetent.
(Conmpare Supp. R 59-96 of Supp. R 2-170).

Nei t her of the defense experts were nedical doctors.
They never affirmatively testified that M. Phillips was
brain damaged and/or nentally retarded. The experts
retai ned by postconviction counsel were prepared to do so
after evaluation of M. Phillips. The | ower court's
summary deni al order finding that M. Phillips' clains had
been insufficiently plead ignored Fla. R Gim P. 3.850
(c)(6) which describes the pl eadi ng requi renments under the
rules, nanely "a brief statenent of the facts (and ot her
conditions) relied on in support of the notion." And as
Is described in Fla. R OGim P 3.850(d), "[i]f the
notion, files and records in the case conclusively show
the prisoner is entitled to norelief, the notion shall be
denied wthout a hearing." (enphasis added). This is
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sinply not the situation in M. Phillips' -case. The
proper place for factual devel opnent of clains is not at
t he pl eadi ng stage in postconviction but rather during an
evidentiary hearing in circuit court where w tnesses can
be called and evidence can be introduced. The | ower
court's summary denial order ignored the fact that the
sentencing order of the trial court nade credibility
findings regarding the resentencing live testinony of
defense expert Dr. Toonmer and the testinony of Dr.
Carbonell from the 1988 evidentiary hearing such that
their testinony regarding statutory nental heal t h
mtigation was disregarded by the Ilower court and
additionally little weight was given to non-statutory
mtigation found by the trial court. (R 183-85). The
resentencing court's order rejecting the extrene nental or
enoti onal disturbance mtigating circunstance, Fla.Stat.
Section 921.141(6)(b), found:
The Court finds that this statutory
mtigating ci rcunst ance does not
reasonably exist. There is no evidence

that the defendant suffered from a
mental disturbance that "interfere(d)
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with but (di d) not obviate the
defendant's know edge of right and
wong." Duncan v. State, 619 So.2d 279
(Fla. 1993); State v. D xon, 283 So.2d 1
(Fla. 1973). There is sinply no basis
to support either Dr. Carbonell's or Dr.
Tooner's testinony that this mtigating

factor exists. Dr. Mller and Dr.
Haber's testinony were inherently nore
credi bl e.

(Supp. R 183-84). Again, the only difference between the
order and the State's proposed order is the first three
words, with "[t]he State submts" replaced with "[t]he
Court finds." Duncan and D xon before both stand for the
proposition that extrenme nmental or enotional disturbance
"is easily interpreted as | ess than insanity but nore than
t he enoti ons of an average man, however inflamed." D xon
at 10. This was not the interpretation cited to in the
| ower court's order. Rather, the standard recited was for
the "capacity of the defendant to appreciate the
crimnality of his conduct or to conform his conduct to
the requirenents of the law' mtigating circunstance, Fl a.
Stat. Sect. 921.141(6)(f). And further, D xon nakes cl ear

that both of these nental mtigators are "provided to
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protect that person who, while legally answerable for his
actions, may be deserving of sone mtigation of sentence
because of his nental state.” 1d. Resentencing counsel
failed to object to the testinony of Drs. Haber or Ml er
about their personal standard for finding extrene
enoti onal disturbance. (T. 496-97, 708-09). Undersi gned
counsel submts that testinony from experts prepared to
testify that M. Phillips is nentally retarded and suffers
from organic brain damage certainly neets the proper
standard and shoul d be heard at an evidentiary hearing.

State psychiatrist Dr. Lloyd MIler testified at the

resentencing that in his opinion M. Phillips exhibited no
mental illness or inpairnent, enotional disturbance or
extrenme enotional disturbance. (T. 495). He descri bed

what his own standard for a finding of statutory nental
mtigation was:

Based upon ny interviews wth M.

Phillips | found no extrenme enotional
di stur bance and no enot i onal
di st ur bance. | found him to be well
manner ed, quite cooperative and
rational . It's as | described before

not obviously subsequently inpaired.
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Not in an extrene nental or enotional

st ate. That would constitute a
psychiatric emergency or need to
treat ment , medi cati on or

hospi tal i zati on.
(T. 496-97) (enphasis added). Resentencing counsel failed
to object to Dr. MIler testifying regarding his opinion
as to the legal standard for the presence of statutory
mtigation or to cross examne himabout it. D. Mller
also testified that he regarded M. Phillips' "less than
average intelligence" to be mtigating. (R 513). Based
on this testinony, Dr. MIller's position appears to be
that in order for M. Phillips' "less than average
intelligence"” to reach the level of statutory mtigation,
he would effectively have to be psychiatrically
I nstitutionalized. Smlarly, and wthout objection,
psychol ogi st Leonard Haber described extrene enotional
di sturbance as:

...sonething along the order of a

psychosis which neans a person who

suffers a blank in contact with reality

or could be a paranoid disorder... They

start to believe things that an average

person wouldn't believe. They m ght
take the form of what we call a nmajor
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depression. .. Those are enoti onal

di st ur bances i nvol vi ng ei t her depression

or confusion and begins to have | ack of

context with reality or be paranoid or

such an extrene suspicion as to being

unabl e to function normally.
(T. 708-09). These opinions as to what mnimally
qualifies as statutory mtigation were what the
resentencing court relied on in his order denying relief
based on the court's credibility findings against the
defense experts who opined that statutory mtigati on was

present:

There is sinply no basis to support
either Dr. Carbonnell's (sic.) or Dr.
Tooner's testinony that this mtigating
factor exists. Dr. MIller and Dr.
Haber's testinony were inherently nore
credi bl e. Thus, the Court finds that
this mtigating circunstance has not
been reasonably established by the
greater weight of the evidence.

(Supp. R 183-84). The resentencing court's failure to
find statutory mtigation when, as here, it was present in
the record was due to an inaccurate, flawed and
prejudicial analysis by the resentencing court. This is

reflected in an order that was effectively prepared by the
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State which sinply parroted the patently incorrect |egal
opinion of the State's nental health experts.® M.
Phillips' believes that the facts set forth in the order
of the resentencing court when viewed in the entire
context of his case as explicated herein should be
reviewed de novo by this Court and determned to be

clearly erroneous. See United States v. United States

Gypsum Co., 333 U S 364 (1948)("A finding is clearly

erroneous when although there is evidence to support it,
the reviewing court on the entire evidence is left with
the definite and firmconviction that a m stake is being
coomtted'). Aternatively, M. Phillips submts that the
statutory nental health mtigating circunstances were

established and that the conpetent substantial evidence

®"[The trial court's] failure to foll owthe procedure
set out in Spencer, coupled with its adoption of the
State's sentencing nenorandum create both an appearance
or partiality and a failure to carefully consider the
contentions of both sides and to take seriously the
| ndependent judicial "obligation to think through [the]
sentencing decision." G bson v. State, 661 So.2d 288, 293
(Fla. 1995) cited in Phillips v. State, 705 So.2d 1320,
1324 (Fla. 1997) (Anstead, J., concurring specially).
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standard was net. See Rogers v. State, 783 So. 2d 980

(Fla. 2001).
In M. Phillips' case, counsel failed to provide his
client with "a conpetent psychiatrist . . . [to] conduct

an appropriate examnation and assist in evaluation,
preparation, and presentation of the defense.", Ake at
1096. The need for an independent nental health
eval uation in 1994 was critical given the information in
the hands of counsel subsequent to the evaluations by
def ense expert psychol ogi sts Carbonel|l and Tooner in 1987
and 1988 and their testinony in the prior proceedings in
the case along wth the participation of Drs. Haber and
MIler as conpetency eval uators.

Resent enci ng counsel was aware, or should have been
aware that M. Phillips suffered from nental retardation
and organic brain danmage. However counsel's failure to
retain appropriate experts to adequately diagnose and
explain these conditions to the sentencing jury in terns
of their effect on M. Phillips behavior, neant that M.

Phillips was denied effective nental health assistance.
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At the 1994 resentencing, M. Phillips' presented the
testinony of the sane two psychol ogi sts who had testified
at the 1988 evidentiary hearing after conducting
psychol ogi cal testing and eval uations upon M. Phillips.
Bot h psychol ogists opined that the capital felony was
commtted while the defendant was under the influence of
extreme nmental or enotional disturbance as well as that
the capacity of the defendant to appreciate the
crimnality of his conduct or to conformthis conduct to
the requirenents of the law was substantially inpaired
(T. 630-31)(Supp. R 103).

Despite the fact that both statutory mtigating
ci rcunst ances were supported by psychol ogi cal testing and
expert opinions, the trial judge refused to give this
testinony any weight and to properly consider this
mtigation. O course he was the sane judge who had heard
the testinmony of Dr. Tooner and Dr. Carbonell in 1988.
Furthernore, other mtigating circunstances were presented
including M. Phillips' lowlQ poor and violently abusive

famly background, and an al coholic father. The court
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found this non-statutory mtigation deserved little weight
because, anong other reasons, M. Phillips' brother and
sister were raised under the sane circunstances and they
"were able to overcone their background and becone |aw
abi di ng, productive citizens" (R 841-42).

The prejudice to M. Phillips is evident in the
sentencing order of the court which nakes credibility
findings such that the testinony of defense experts
including Dr. Carbonell were given no weight in the
finding of the court that no statutory nental health
mtigating circunstances were present in M. Phillips'
case (Supp. R 182-85).

Both the expert and trial counsel have a duty to
perform an adequate background investigation. Wen such
an investigation is not conducted, due process is
viol ated. Resentencing counsel's only affirmati ve act was
to send Dr. Tooner to see M. Phillips for a single hour.
The judge and jury were deprived of the facts that were
necessary to nake a reasoned finding. A full exploration
of what had been revealed in 1988, that M. Phillips
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likely suffered from organic brain damage and nental

retardation, was not undertaken by resentencing counsel.

M. Phillips' judge and jury were not able to "make a
sensi ble and educated determ nation about the nental

condition of the defendant at the tine of the offense.”

Ake at 1095.

The result was that the nental health evidence that
was presented in 1994 was not hing nore than a repackagi ng
of the testinony from 1988, and in the case of Dr.
Carbonell, it was exactly the sane testinony read into the
record. The state was well prepared at the resentencing
to present Dr. Haber and Dr. MIller as rebuttal w tnesses
to the presence of statutory mtigation. They had
doubtl ess read the coments about the testinony of Drs.
MIller and Haber at M. Phillips' 1988 evidentiary hearing

in the opinion of this Court granting the resentencing to

M. Phillips:
The testinony of the State experts
related solely to the issue of
conpet ency. Wile these experts

testified that they did believe Phillips
had significant nental or enotional
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di sorders, they offered no opinion as to
the applicability of the statutory
mental mtigators, and even the experts

agreed that Phillips' i ntell ectual
functioning is at |least |ow average and
possi bly borderline retarded.

Accordingly, even giving full credit to
the testinony of the State's experts
t here was significant, unrebutted nental
mtigation which should have Dbeen
consi dered by the jury.

Phillips, 608 So. 2d at 783. Resentenci ng counsel sinply
sat on his hands. Hs inaction resulted in conplete,
accurate and valid informati on about M. Phillips' nental

retardation and organi c brain danmage being w thheld from
the jury, and this deprivation violated M. Phillips

constitutional rights. See Penry v. Lynaugh, 492 U. S. 304

(1989); Eddings v. klahoma, 455 U. S. 104 (1982); Lockett

v. Chio, 438 U S. 586 (1978).

Resent enci ng counsel was obliged by the facts of the
case and the record at the tine he was appointed to retain
an expert in nental retardation and a nedi cal doctor, such
as a neurol ogi st, capable of determning the presence or

absence of organic brain danage. He did neither. There

was considerable evidence of M. Phillips' nental
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condition at the tinme of the of fense whi ch woul d have been
rel evant to support statutory and non-statutory mtigating
circunstances. M. Phillips suffers from organic brain
damage and nental retardation, conditions that rise to the
| evel of statutory mtigation. He was prepared to present
these witnesses at an evidentiary hearing but was deni ed
t hat opportunity.
In discussing the statutory nental health mtigating

factors, this Court has recogni zed that:

A defendant may be l|egally answerable

for his actions and legally sane, and

even though he nmay be capable of

assisting his counsel at trial, he my

still deserve sone mtigation of

sent ence because of his nental state.

Perri v. State, 441 So. 2d 606, 609 (Fla. 1983). The

El eventh CGrcuit has also recognized that "[o]ne can be
conpetent to stand trial and yet suffer fromnental health
problens that the sentencing jury and judge should have

had an opportunity to consider." Blanco v. Singletary,

943 F. 2d 1477, 1503 (1991). And this Court has

descri bed extrene nental or enotional disturbance as "I ess
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than insanity but nore than the enotions of an average

man, however inflaned." State v. D xon, 283 So. 2d 1, 10

(Fla. 1973). As a result, M. Phillips was deprived of
the full inpact of substantial and conpelling statutory
and nonstatutory mtigati ng evi dence.

At the Huff hearing, the transcription of which is
remar kably poor in the experience of undersigned counsel,
under si gned counsel further attenpted to explain to the
court the reasons that an evidentiary hearing was
necessary:

...[Allthough it was six years after the
evidentiary hearing in 1988 for the
resentencing -- before the resentencing
took place, resentencing counsel only
called seven of the eleven w tnesses
that had been called at the evidentiary
hearing. So, in fact, the devel opnent
of the case went backwards not forward
under st and resent enci ng counsel or and of
t hose peopl e that were call ed one of the
people that wasn't called was the only
enpl oyer that Harry Phillips had, who
was cal l ed at an evidentiary hearing and
cases involving nental retardation and
behavi or. Certainly, enploynent and
supervi sion of enployees are factors to
consi der when you are developing an
adaptive behavior skills. None of the
trial attor neys t hat repr esent ed
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Phillips in 1982 were called in the
resentenci ng hearing and those are the
nost people who had contact with himin
the | egal system and the devel opnent of
the mtigation case that was put forward
in the evidentiary hearing included
t hose W t nesses as wel | . So
establishing that Harry Phillips was
nentally retarded should have been a
critical issue for resentencing counsel
in 1994 and there was no additional
devel opnent in the resentencing case and
def ense counsel was on notice as to the
State's case and whose the state experts
were because both of themtestified in
the evidentiary hearing in 1988
* k% *

As to sone of the specifics itens.
There was no neurol ogi cal exam nation
done by any defense expert prior to
taking over this case. No nedi cal
doctor saw ny client fromthe defense's
side. No neurol ogist did a neurol ogi cal
examnation from the defense's side.
There was no physician who was in a
position to testify about what the
def endant neurol ogical deficits were on
the record and that is sonething that is
entirely new and relevant for severa
reasons. Nunber one, because only the
State put on a nedical doctor and the
nmedi cal doctor clearly was credible as
far as the judge was concerned...It was
cruci al for resentenci ng counsel to have
a nmedi cal opinion at resentenci ng about
what M. Phillips' status was and we
have that now -- we have a nedical
opi nion by a neurol ogi st showi ng severe
neur ol ogi cal deficits on the part of M.
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Phillips to the point that statutory
mtigators are in fact and when you
think that in conjunction wth nental
retardati on experts with nmany years on
the fields, one is wlling to conme in
and testify  about M. Phillips'
retardati on, what counsel for the State
doesn't point out is that no one ever
found that M. Phillips was retarded at

the prior proceedings. They danced
around it, but the fact was the State
acted because of M. Phillips' street

smarts. No matter what his 1Qis. Hs

adapti ve behavi or was such that he was a

master crimnal and thus could not neet

the possibility of mental retardation in

the State of Florida. No neurol ogical

testinony and no nedi cal opinion about

brai n damage or neurol ogical deficits.

No findings of nental retardation and

seven [to] five jurors' recomendation

for death...
(Supp. PCR 222-23, 241-43). Def ense neur opsychol ogi st
Dr. Carbonell was never sent back by resentenci ng counsel
Wax to re-examne M. Phillips after a re-sentenci ng was
ordered. Her failure to testify at the re-sentencing was
strong evi dence of deficient perfornmance by resentencing
counsel. As argued at the Huff hearing, the msuse of Dr.
Carbonell and the failure to call other w tnesses that had

appeared at the evidentiary hearing in 1988 dealt a
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serious blowto M. Phillips' penalty phase case. (Supp.
PCR 225). Resent enci ng counsel sinply acquiesced to
events and whet her through negligence or ignorance, the
effect was that he failed to retain the proper experts
under the circunstances and al so failed to nake any use of
one of his appoi nted experts.

The failure to retain a psychol ogi st with an expertise
in nmental retardation diagnosis and treatnent who could
rebut the testinony of state expert psychol ogi st Dr. Haber
concerning M. Phillips' alleged "street smarts" by
explaining to the jury the conponents of nental
retardation, including the adaptive behavior prong, was
deficient performance. Likew se, re-sentencing counsel's
failure to obtain an examnation by a neurol ogist who
could diagnose organic brain danage was deficient
performance. And the failure by re-sentencing counsel to
retain a nedical doctor, such as a neurologist or a
psychiatrist, to rebut the testinony of the state expert
psychiatrist Dr. MIler, who the defense was well aware of

since he testified in 1988, was deficient performance.
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Resentencing counsel advised Judge Snyder when he
suggested appointnent of Dr. Mller to replace Dr.
Carbonell at a pre-trial hearing that "MIller testifies
for the prosecution.” (T. 25). As the | ower
court acknow edged inits Order, ineffective assistance of
counsel clains are governed by the two-step anal ysis set

forth in Strickland ; to establish a Sixth Anendnent

violation, a defendant nust establish (1) deficient
performance, and (2) prejudice. |d. at 687. The United

States Suprene Court in Wllianms v. Taylor, 120 S. C.

1495 (2000), reenphasized the continuing vitality of the

Strickland test and reiterated what the standards are with

respect to capital cases and how they are to be properly
applied.® The United States Suprene Court made it clear
that M. Phillips "had a right--indeed a constitutionally

protected right--to provide the jury with the mtigating

®The Suprene Court granted relief to M. WIlians, the
first tinme the Court has granted relief on the basis of
| neffective assistance of counsel as to the penalty phase
of a capital case. M. Phillips' entitlenent torelief is
clearly established under the WIlIlians deci sion.
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evidence that his trial counsel either failed to discover

or failed to offer." Wllians, 120 S . C. at 1513.
Counsel in a capital case has a duty to conduct a
"requisite, diligent investigation' into his client's
background for potential mtigation evidence. Id. at
1524.

A. 1988 TESTI MONY OF DR JOYCE CARBONELL

Dr. Joyce  Carbonell was r et ai ned by then
post convi ction counsel prior to the 1988 evidentiary
hearing. She testified in 1988 that she saw M. Phillips
for four and a half hours on Novenber 7, 1987, reviewed
vol um nous records, and perforned various psychol ogi cal
tests on M. Phillips. (Supp. R at 12). She testified
that she used the Wechsler (WA SR IQtest to determne
that M. Phillips' full scale IQwas 75, his verbal |1Qwas
75 and his performance 1Q was 77. (Supp. R at 15. She
also testified that M. Phillips performance on
achi evenent tests was "sonewhat |ower than you would

expect," explaining further that "having a lowl.Q score,
be it borderline or retarded, doesn't nean you can't ever
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| ear n anyt hi ng. But, your pace nmay be painfully slow
conpared to other people.™ (Supp. R 19-20). She
acknow edged that her review of M. Phillips' prison
records revealed that in 1983 he received an |1 Q score of
73 on the Revised Beta. (Supp. R 32). She | ater
testified that an earlier version of the Beta in the
prison records indicated "an I Q of about 83." (Supp. R
41) .

Dr. Carbonell also testified about M. Phillips
educati onal background, stating that her review of his
school records fromchil dhood indicated that M. Phillips
got Ds and F's, and had a difficult tine in school, and
that this was consistent with his low1Q (Supp. R 33).
She testified that she also spoke wth a forner school
teacher of M. Phillips, M. Ford, who she said "descri bed
Harry as being good, as being there, very unlike his
brother who, for exanple, went out and engaged in
activities, and that Harry didn't do those sort of things;
that Harry tried hard but didn't do well. He pointed out

that Ida, who was the Sister, was not all that smart and
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yet could, in his words, run rings around Harry in terns
of his performance in school." (Supp. R 42-43).
Utimately, Dr. Carbonell's concl usi ons about whet her M.
Phillips was nentally retarded were equivocal :

Q In a technical sense, is M.
Phillips retarded?

A In a technical sense, if you
| ook at a nunber, no. The problemis
that retardation is nore than a nunber.
Retardation is the total. You' re
supposed to ook at three things. ne
Is does the person suffer from
significantly sub-average intellectual
functioning;, two, did this probl embegin
in what's known as the devel opnent
stage; that is, before age 18, and,
three, do they suffer fromdeficits in
adapti ve behavior. Those are the three

t hi ngs t hat are di agnostically
| mport ant . Anmerican Association of
Mental Deficiency also use -- | consult

at a hospital now. VW're required to
report when soneone is retarded. And,
iIf all we report is an 1Q score, it
conmes back with other questions -- did
this occur developnentally, what;s the
person's deficit in adaptive functioning
In any sphere. Those three things are
consi dered i nportant to the di agnosi s of
retardation.

Q Could you tell wus how these

three things, that three prong test,
relates to M. Phillips?
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A Ckay. M. Phillips' problens
did indeed start in the devel opnent al
period. There is all kind of evidence
that it did by famly reports, by
reports from people in school. D QC
records report him to be dull normal,
bel ow average intelligence. W know it
started in the devel opnental period. He
has an | Q score of 74, sonetines 73.
That was on the revised Beta. The
nunber for IQ cut-off is in fact -- is
in fact 70. A nunber of years ago it
was 80. No, in a very technical sense
he doesn't fall beneath the magic
nunbers. You have to understand there
Is a range around the nunbers. Does he
have deficits in adaptive functioning?
Yes. Part of that is why we're here.
He does have deficits in adaptive
functi oni ng. He's never particularly
adapted well, no, and he's never
particularly gotten along well. The
only way he seens to get along is by
bei ng very passive. Wen he tries to do
anyt hi ng el se, he relatively
I neffective.

Q Wuld you say M. Phillips is
intellectually inpaired?

A Regardl ess, even if you don't
want to look at all the criteria for
nmental retardation, he is, on the basis
of his intelligence score.
(Supp. R 57-59). Based on her testinony, Dr. Carbonel

was obviously aware that there is "a range around the
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nunbers” and that her full scale |1 Q score of 75 does not,
standing alone, disqualify M. Phillips from a diagnosis
of nmental retardation.

B. VWHAT IS MENTAL RETARDATI ON?

The resentencing of M. Phillips took place in April
1994. This was the last nonth that the American

Psychiatric Association's (APA) D agnostic and Statistical

Manual of Mental Disorders (Third Edition-Revised), (DSM

[11-R), first printed in May 1987, was considered to be
the authoritative reference for the diagnoses of nental
retardati on and other nental disorders. It was replaced

and updated the APA s D agnostic and Statistical Mnual of

Mental Disorders (Fourth Edition), (DSMI1V), was first

printed in May 1994. An explanation of the rel evance of
the DSMs is necessary to explicate the issues in M.
Phillips' caserelated to his | Qscores and the connecti on
of 1Qto a diagnosis of nental retardation.

DSMII1-R places nental retardation anong the
devel opnental disorders on Axis Il, and states that the
"essential feature of this group of disorders is that the

46



predom nant disturbance 1is in the acquisition of
cognitive, |anguage, notor, or social skills." DSMIII-R
at 28. DSMIII-R lays out the specific requirenents for
a diagnosis of nental retardation during:

The essential features of this disorder
ar e: (1) significantly subaverage
gener al I nt el | ectual functioni ng,
acconpanied by (2) significant deficits
or inpairnents in adaptive functioning,
with (3) onset before the age of 18.
The diagnosis is made regardless of
whether or not there is a coexisting
physi cal or other nental disorder.

General intellectual functioning.
General intellectual functioning 1is
defined as an intelligence quotient (1Q
or | Qequival ent) obtai ned by assessnent
with one or nore of the individually
adm ni stered general intelligence tests
(e.g., Wechsler Intelligence Scale for

Chi | dr en- Revi sed, Stanford Bi net,
Kauf man Assessnent Battery for
Chi l dren). Significantly subaverage

intellectual functioning is defined as
an 1Q of 70 or below on an individually
admnistered [1Q test. Since any
neasurenent is fallible, an I Q score is
general Iy thought to i nvolve an error of
measur enent of appr oxi mat el y five
poi nts; hence, an IQof 70 is considered
to represent a band or zone of 65 to 75.

Treati ng t he | Q with sone
flexibility permts inclusion in the
Mental Retardation category of people
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with 1@ sonewhat higher than 70 who
exhibit significant deficits in adaptive
behavi or. It also permts exclusion
from the diagnosis of those with 1(s
sonewhat |lower than 70 if the clinical
j udgnent IS t hat there are no
significant deficits or inpairnents in
adaptive functioning. An 1Qlevel of 70
was chosen because nost people with 1 (s
bel ow 70 require special services and
care, particularly during the school -age
years.

The arbitrary 1Qceiling values are
based on data indicating a positive
associ ation between intelligence (as
neasured by 1Q score) and adaptive
behavior at lower 1Q |Ievels. Thi s
association declines at the mld and
noderate | evels of Mental Retardation.

Adapti ve functi oni ng. Adapti ve
functioning refers to the person's
effectiveness in areas such as soci al
skills, comunication, and daily Iiving
skills, and how well the person neets
the standards of personal independence
and social responsibility, expected of
his or her age by his or her cultural
group. Adaptive functioning in people
with Mental Retardation (and in people
wi t hout Ment al Ret ar dat i on) S
I nfluenced by personality
characteristics, notivation, education,
and social and vocational opportunity.
Adaptive behavior is nore likely to
inmprove with renmedial efforts than is
| Q which tends to remain nore stable.

Useful scal es have been designed to
guantify adapti ve functioni ng or
behavior (e.g., the Vineland Adaptive
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Behavi or Scal es, Ameri can Associ ati on of
Ment al Deficiency Adaptive Behavior

Scale). ldeally, these scal es should be
used in conjunction with a clinical
judgnent of general adaptation. | f

t hese scal es are not avail able, clinical
judgnent of general adaptation alone,
t he person's age and cul tural background
being taken into consideration, may
suffice.

DSMIIl1-R at 28-29. Because of the possible range of
error on M. Phillips |Qscores as reported by the experts
at the resentencing hearing, resentencing counsel shoul d

have been able to make out a convincing case that M.

Phillips arguably fell into the classification of "mld

nental retardation," as defined by DSMIII-R wth an | Q
| evel of "50-55 to approx. 70" and his "concurrent
deficits or inpairnents in adaptive functioning." [d. at

32.

317.00 M1 d Mental Retardation

MIld Mental Retardation is roughly
equi valent to what used to be referred
to as the educational category of
"educabl e. " This group consists the
| argest segnment of those wth the
di sorder - about 85% People with this
| evel of Mental Retardation typically
devel op social and conmunication skills
during the preschool years (ages 0-5),

49



have mninmal inpairnment in sensorinotor

areas, and often are not distingui shable
fromnormal children until a |ater age.

By their late teens they can acquire
academc skills up to approxinately
sixth-grade level; during their adult

years, they usually achieve social and
vocational skills adequate for m nimum
sel f-support, but may need gui dance and
assi stance when under unusual social or

economc stress. At the present tine,

virtually all people with MId Mntal

Ret ardation can |ive successfully in the
community, | ndependent | y or In
supervised apartnments or group hones
(unl ess there is an associ ated di sorder
that makes this inpossible).

DSMII1-R at 32. The failure by new resent enci ng counsel
toretain aretardation expert inlight of Dr. Carbonell's
1988 testinony was deficient performance. It was vital in
the circunstances where the sane trial judge who denied

relief in 1988 was to hear evidence at the 1994

resent enci ng t hat updat ed intelligence and
neur opsychol ogi cal testing be adm nistered to M. Phillips
and that one of the "useful scales" noted in DSMIII-R

that is designed to quantify adaptive functioning or
behavior, |ike the Vineland Adaptive Behavi or Scal es, be
admnistered to famly friends and acquai ntances of M.
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Phillips to establish the presence of nental retardation.

DSM 1V becanme the APA' s authoritative reference
followwng its initial printing in the nonth after M.
Phillips' resentencing in April 1994. Sone nodification
and amplification of the diagnostic features of nental
retardation can be found in DSMIV. Due to space
limtations only the nost relevant nodifications are
I ncl uded here:

D agnostic features

The essenti al feature  of ment al
retardation is significantly subaverage
gener al I ntell ectual functioni ng
(Criterion A that is acconpanied by
significant Jlimtations 1in adaptive
functioning in at least two of the
followng skill areas: conmunication,
sel f car e, home l1ving,

social/interpersonal skills, wuse of
conmunity resources, self-direction,
functi onal academ c skills, wor K,
| ei sure, health, and safety (Criterion
B). The onset nust occur before age 18
years (Oriterion . Mental Retardation
has many di fferent etiol ogi es and nay be
seen as a final comon pathway of
various pathol ogi cal processes that
affect the functioning of the central
nervous system
CGeneral intellectual functioning
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It should be noted that there is a
nmeasurenent error of approximately 5
points in assessing IQ although this
may vary from instrunent to instrunent
(e.g., a Wchsler 1Qof 70 is consi dered
to represent a range of 65-75). Thus,
it is possible to diagnose Mntal
Retardation in individuals wth 1Qs
between 70 and 75 who exhibit
si gni fi cant deficits in adapti ve
behavi or . Conver sel vy, Ment al
Ret ar dati on woul d not be di agnosed in an
i ndividual with an 1Q lower than 70 if
there are no significant deficits or
I mpairnments in adaptive functioning.
The choice of testing instrunents and
interpretation of results should take
into account factors that may limt test

performance (e.g., the individual's
soci ocul tur al background, native
| anguage, and associ ated communi cati ve,
notor, and sensory handicaps). When

there is significant scatter in the
subt est scores, the profile of strengths

and  weaknesses, r at her than the
mat hematically derived full-scale 1Q
Wi | | nore accurately reflect t he

person's learning abilities.
DSM 1V at 39-40. DSM 1V also notes that the Anerican
Association on Mntal Retardation (AAWR) has a
classification system that uses the sane three general

criteria as does the Anerican Psychiatric Association:
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significantly subaver age i ntell ectual functi oni ng,
limtations in adaptive skills, and onset prior to age 18
years; and further notes that in the AAMR cl assification,
"the criterion of significantly subaverage intellectual
functioning refers to a standard score of approximately
70-75 or below (which takes into account the potenti al
neasurenent error of plus or mnus 5 points in [Q
testing)." DSM1V at 45.

C_DR CARBONELL'S CONCLUSI ONS

Dr. Carbonell testinony that a diagnosis of nental
retardati on doesn't depend solely on "nagi c nunbers" was
wel | taken and entirely consistent with DSMI11-R and the
65-75 1 Q score nmargin of error around the "magi c nunber"”
of 70 explicated therein. Her testinony in 1988
essentially boiled down to a finding that M. Phillips was
"intellectually inpaired" with adaptive behavior deficits
which she would call "nentally retarded" unless there
existed arigid prophylactic rule that the presence of any
|Q test score over 70 in a client's history rules out a
diagnostic finding of nental retardation when all the
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evidence is considered. (Supp. R 59). Onredirect, then
post conviction counsel staked out Dr. Carbonell on
precisely this issue:

Q You indicated that the 1.Q
score can go five points either way.
That's a sloppy way to say it, but --

A There is what is known as sort
of a confidence range in terns around
|.Q scores. It depends on the test you
use. But the 1.Q score is a nunber
al one; has to be considered in relation
to everything else along wth the
person, and in essence, howreliable is
that particular test, is that particul ar
score; how does it relate to the other
tests that are given; and how does it
relate to the person's | evel of adaptive
skills 'cause all the definitions of
retardation are real clear. It's not
just the I.Q score.

Q Even in terns of the three
prong test you nentioned earlier, was
t he behavior that M. Phillips exhibited
t he behavi or of a retarded i ndividual ?

A What he has are deficits in his
adaptive functioning. He has life-Iong
deficits in his ability to adapt. He's
never been able to adapt vocationally.
He certainly didn't adapt academ cally.
He has deficits in all of those spheres.
He's not able to cope wth any
adversities. He can't cope with any
problens with his |ife. He doesn't seem
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to learn from his experience about what
kind of behavior will keep him out of
troubl e and what kind will get himinto
trouble possibly because he doesn't
real |y have the capacity for that.

Q Thetraditional 1.Q score that
the Departnent of Corrections cites as
M. Phillips' I.Q scores even before --
Yours | think is 73; right?

A The nost current |.Q score in
those records is an I.Q of 73. It's
what call ed Revi sed Bet a.
Q Even using the analysis that
says you just use the nunbers, if you
add five to the 73 --
A It's still borderline.
Q I f you subtract --
A Beconmes mldly retarded.
(Supp. PCR 168-170). As noted in Argunent Il, as of June
2001 there is a new Florida Statute, 8§ 921.137, barring
the inposition of the death sentence on nentally retarded
persons in Florida. This new statute specifically
anticipates the problem of IQ scores and the margin of

error by not specifying a "cutoff" 1Q score for

"significantly subaver age gener al i ntell ectual
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functioning” and instead defining it as "perfornmance that
Is two or nore standard deviations fromthe nean score on
a standardi zed intel |l i gence test specified in the rul es of
the Departnent of Children and Famly Services."’

In 1988 then postconviction counsel argued in his
post - evi denti ary heari ng nenorandumt hat evi dence provi ded
by the defense nmental health experts proved the presence
of mtigation in M. Phillips' case, specifically citing
portions of Dr. Carbonell's witten report concerning
mental retardation:

M. Phillips is pleasant and
cooperative and attenpts to disguise his
| ow | evel of intellectual function wth
a veneer of social skills. In spite of
this he appears obviously intellectually
deficient and socially isolated. He has
few interests and states that nostly he
wat ches T. V. Wiile he clains that he

enj oys being out in the "yard", he has a
history of refusing to go out. Li ke

'Florida currently defines nental retardation in
chapters 916 and 393, F. S The Florida definition
specifies t hat "significantly subaver age gener al
I ntel l ectual functioning” neans "performance which is two
or nore standard deviations from the nean score on a
standardi zed intelligence test specified in the rules of
the departnent.” 8§ 916.106(12) and 8 393.063(42), F.S
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many people of Ilimted intellectual
functioning he is passive, has | ess than
adequate nmenory, and wll generally try
to please the examner by answering in
the way he believes is appropriate.
Wiile technically a score of 75 would
not qualify as nental retardation, it is
I mportant to note that both 1 Q score and
| evel of adaptive functioning contribute
to classification, The cutoff scores
for retardation are in fact arbitrary.
Earlier definitions of retardation
(Heber, 1961) used a score of 85 as the
demar cati on. The 1983  Anerican
Associ ation on Mental Deficiency nanual
on classification and term nol ogy notes
that while an IQof 70 is the cutoff for
mental retardation, the "upper limt is
intended as a gquideline, it could be
ext ended upward through I Qof 75 or nore
depending on the reliability  of
intelligence tests used."

(PCR1L. 8670-71). Post convi ction counsel hedged on the
| ssue of whether M. Phillips was nentally retarded in his
appeal brief after the denial of relief followng the
evi denti ary heari ng.

M. Phillips was and is addl ed by

intellectual inpairment. He is al nost
mental |y retarded. He I 'S
psychol ogi cal | y | mpai r ed. H s

functioning is that of a child.

(Initial Brief at 3, Phillips v. State, SC Case No. 75,
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598). Red flag after red flag pointed to the possibility
that M. Phillips suffered fromnental retardation. Until
under si gned counsel retained a nental retardation
specialist to do the testing required under DSM no one was
avail able to testify that M. Phillips was and is nentally
ret ar ded.

D. RESENTENCI NG COUNSEL'S DEFIC ENT PENALTY PHASE

PREPARATI ON

Resent enci ng counsel was surely on notice that nental
retardation could potentially be an inportant issue in M.
Phillips' resentencing case. And the state was certainly
aware of the potential problem that could ensue if M.
Phillips was presented to the jury as a nentally retarded
person. For exanple, the State referred to M. Phillips
during the examnation of Dr. Toonmer as "supposedly
retarded.” (R 654-56). And M. Wksman nade several
cooments in closing argunent at the resentencing
ridiculing the defense mtigation testinony by repeating
over and over that Dr. Toonmer has testified that M.
Phillips was not "a vegetable." (R 745, 752, 753).
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Resent enci ng counsel 's actions foll owi ng hi s
appoi nt mrent as resentenci ng counsel are a virtual nodel of
how not to select and prepare nental health experts.
Barry M Wax was appointed to M. Phillips' case on
February 26, 1993. (R 62). He entered the appearance of
his law firm Law Ofices of Soven & Wax, as resentencing
counsel for M. Phillips on March 2, 1993. (R 388-89).
More than seven nonths later, Wax filed a notion on
Qctober 18, 1993 requesting that the trial court reappoint
the sane two defense expert w tnesses, the psychol ogists
Tooner and Carbonell, that had testified al nost six years
before at the January 1988 evidentiary hearing. (R 83-
84). This notion was filed only three and a half nonths
prior to the scheduled trial date, and expl ai ned:

3. In order to adequately present
that [statutory] mtigating evidence, as
well as other non-statutory mtigating
evidence, it 1is essential that the
Def endant utilize the services of Dr.
Jethro Tooner and Dr. Joyce Carbonell
Both Dr. Tooner and Dr. Carbonell have
previously been appointed by this court
to testify on behalf of the Defendant,

and are famliar wth the facts and
circunstances of this case. In fact,
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Dr. Tooner and Dr. Carbonell both

testified at the Defendant's notion to

vacate conviction and sentence held

before this Honorable Court in January

1988. As a result of that hearing and

appel l ate review of this Court's order

denying the Defendant's notion, the

Def endant was granted the resentencing

hearing pending this Honorable Court.

As such, Dr. Tooner and Dr. Carbonell

are uniquely suited to testify on behal f

of the Defendant.
(R 84). M. Wax, the resentencing counsel, also filed a
notion for a conpetency eval uati on on Cctober 18, 1993, in
whi ch he advised the trial court that "[s]ince the tine of
the [evidentiary] hearing on the Defendant's Rule 3.850
notion, he has been incarcerated on 'Death Row. ' Counsel
believes that the Defendant's condition has further
deteriorated as a consequence of that incarceration." (R
86). O course since M. Phillips' conpetency had been an
I ssue at the 1988 hearing and the appeal from the deni al
of relief, with Drs. Carbonell and Tooner opining that M.

Phillips was not conpetent, this was a reasonabl e concern.

See Phillips v. State, 608 So. 2d 778, 782 (Fla. 1992).

At the hearing on the notion for re-appoi ntment of defense
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experts on Cctober 26, 1993, resentencing counsel stated
that while he had spoken to Dr. Tooner about accepting
reappoi ntnent, he had not spoken with Dr. Carbonell about
t he case and was having trouble getting in touch with her.
(T. 18). In spite of this revelation, the court re-
appoi nted Drs. Tooner and Carbonell on Cctober 28, 1993.
(R 91-94). Based on the record M. WAX's problens in
communicating wth Dr. Carbonell <continued as the
resentencing drew ever closer. At a hearing on January
11, 1994, less than a nonth before the scheduled

resentenci ng, counsel indicated that he still had been

unable to contact Dr. Carbonell:

M. WAX VW are set for February 7.
| have been doi ng everything; everything
| can to be set ready on February 7th.
| got a call fromM. Wiksnman saying if

| wll be ready for trial. The only
major hurdle that |I'm having is Dr.
Carbonel |l . Apparently she has been very
i1l. She has been -- She's one of the
doctors -- one of the doctors that are
famliar wth the case originally. It
listed her to the defense in 3.850
heari ng.

THE COURT: Lets not appoint her if
she's sick. How about MIler?
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M. Wax: MIller testifies for the
prosecuti on.

THE COURT: Who el se?

M. Vax: What | have to dois find a
psychiatrist or psychologist who is
willing to get up to speed in the case.
So, |l et nme make sone phone calls and see
If | can get soneone but |eave Dr.
Car bonel I now.

THE COURT: | don't want any del ays on
this.
M. Wax: | understand. | don't.

THE COURT: This is case iS SiX, seven
years ol d.

M. Wax: Vell, yes. | think you're
right. Realistically | know we are
| ooking in March. M. Waksman was
notified to be here. He will be down
here soon. Wat |'Il do --

THE COURT: | have no idea about this
case. This case is sonething that

real |y bugs ne.

M. Wax: Alife of its owmn. In any
rate, I'll get in touch with you and | et
you know who to replace her with., 1'l]
| et you know i nedi atel y.

THE COURT: I"Il like to go on the
February 7th date if at all possible.

M. Wax: I don't know that's
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realistic because you the doctor's --
"Il still endeavor to try.

(T. 24-26). So wth less than a nonth before the
schedul ed resentencing hearing and the court pressing to
nove forward resentenci ng counsel Wax who had entered his
appearance in the case ten nonths before had failed to
even contact Dr. Carbonell, the nental health expert that
he considered to be "a crucial witness." (R 121).
Fol l ow ng the hearing on January 11, the trial court
si gned an order appointing Drs. Tooner, MIler and Leonard
Haber as "disinterested qualified experts" to determne
the conpetency of M. Phillips! (R 96). This was done
wi t hout defense objection despite the fact that all three
had opi ned i n 1988 on conpetency with credibility findings
to the detrinment of M. Phillips nade by Judge Snyder t hat
were affirmed by this Court on appeal. 1d. At the tine
of this proceeding Fla. R Oim P. 3.211(e) was in

effect.?® Def ense counsel should have insisted on

8(e) Limted Use of Conpetency Evidence
(1) The information contained in any notion by the
def endant for determ nation of conpetency to proceed or in
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| ndependent experts to be appointed to do the conpetency
eval uation, and not the experts who had done conpetency
eval uations in 1988 and were preparing to opi ne about the
presence or absence of statutory and non-statutory
mtigation in 1994. This m xing of conpetency i ssues with
Issues in mtigation becane inevitable with the decision
or absence of one by resentencing counsel in this regard.
Dr. Tooner did a 1994 conpetency evaluation, finding M.
Phillips to be conpetent. (T. 30). Yet resentencing
counsel presented the canned testinony of Dr. Carbonell

that M. Phillips was inconpetent before the judge and

any report of experts filed under this rule insofar as the
report relates solely to the issues of conpetency to
proceed and commtnent, and any information elicited
during a hearing on conpetency to proceed or conmm tnent
held pursuant to this rule, shall be used only in
determning the nental conpetency to proceed or the
comm tment or other treatnent of the defendant.

(2) The defendant waives this provision by using the
report, or portions thereof, in any proceeding for any
ot her purpose, in which case disclosure and use of the
report, or any portion thereof, shall be governed by
applicable rules of evidence and rules of crimnal
procedur e. If a part of the report is used by the
defendant, the state may request the production of any
ot her portion of that report that, in fairness, ought to
be consi der ed.
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jury. He never asked for a conpetency hearing. Dr.
Tooner did not testify about his finding of conpetency in
1994 but in response to a question fromthe State he did
testify that he had previously found M. Phillips to be
I nconpetent five years before. (T. 638). At the State's
urgi ng, and wi t hout objection by resentenci ng counsel, the
court specially instructed the jury after Dr. Carbonell's
testinony and before Dr. Tooner's testinony that they were
not to consider conpetency issues. (T. 593).
Resentencing counsel's only reaction was to say that he
had no intention of arguing the question of conpetency to
the jury. (T. 586). There can be no strategic reason to
support such a decision. Both of his experts testified in
1994 that M. Phillips was inconpetent at the tine of
their evaluations in 1987-88. Surely Dr. Tooner's
credibility woul d have been enhanced by the adm ssi on t hat
he now believed M. Phillips to be conpetent in 1994 as a
result of his nost recent evaluations. The lack of
evidentiary hearing testinony on this aspect in counsel's

performance provides yet another reason that the summary
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deni al w thout hearing was inappropriate.

At sone point counsel did contact Dr. Carbonell, but
addi ti onal problens kept cropping up. At a hearing on
March 24, 1994, eleven days before the resentencing
hearing was scheduled to start on April 4, 1994,
resent enci ng counsel inforned the court that he was havi ng
difficulty arranging to get Dr. Carbonell down from
Tal | ahassee to M am because of her teaching schedul e.
(T. 35-39). He stated that his intent was to have Dr.
Car bonell come to Mam to see M. Phillips (apparently
for the first tine since 1988), and to be available for
deposition and testinony on the Thursday or Friday of the
resentencing. (T. 36). The State also indicates on the
record that they had been unable to depose Dr. Carbonell.
(T. 36). The court indicates irritation at this plan,
aski ng why resentencing counsel thinks the resentencing
will take a week. (T. 36-37). Resentencing counsel then
agreed to bring Dr. Carbonell to Mam the week before the
resentenci ng was scheduled to begin on April 4. (T. 37).

On the sane date, March 24, the trial court signed anot her
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"order appointing disinterested qualified experts,"
appointing Dr. MIler for what prosecutor David Waksnman
described as "for the aggravating and mtigating. He wll
probably contradict he has certain mtigating factors."
(T. 31, R 97). The next day, the trial court entered an
order in chanbers conpel ling discovery by the State of any
psychol ogical testing performed by Dr. Toomer or Dr.
Carbonell on M. Phillips. (T. 99). Dr. Carbonel |l never
saw M. Phillips after 1988, submtted to deposition, or
testified in 1994. Resentencing counsel filed a Mtion
for Continuance on March 31, 1994, the Thursday before the
resentencing was set to begin on the follow ng Mnday
norning, April 4. (R 121-123). The probl em was again
Dr. Carbonell. The notion outlines counsels concerns:

The penalty phase proceeding in this

matter is scheduled for April 4, 1994.

The Defendant is not ready to proceed to

the penalty phase at this tinme due to

the unavail ability of a crucial w tness,

Dr. Joyce Carbonell. Dr . Joyce

Carbonell will testify on behalf of the

Def endant as a mtigating witness. She

Is a professor of psychology at Florida

State University, Tallahassee, Florida.
She has conduct ed ext ensi ve
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psychol ogi cal testing on the defendant
and obtai ned a psycho-soci al history of
the Defendant that is essential to the
presentation of t he mtigating
circunstances that the capital felony
was commtted while the defendant was
under the influence of extrene nental or
enoti onal di sturbance...and the capacity
of the Defendant to appreciated (sic)
the crimnality of his conduct or to
conform his conduct to the requirenents

of | aw wer e substantially
impaired... Wthout her testinony, it
Wi || be wvirtually inpossible to
establish t hose mi tigating

ci rcunst ances.
The notion goes on to request that Dr. Carbonell be

allowed to testify on Wdnesday, April 13, 1994 or on

Friday, April 15, 1994, citing Wke v. State, 596 So. 2d
1020 (Fla. 1992), wherein the defendant was granted a new
penalty phase because the trial court abused its
di scretion in denying a conti nuance. (R 122). The trial
court had previously denied virtually the sane ore tenus
notion at the hearing noted above on NMarch 24, 1994.
Foll owi ng the selection of the jury on Monday, April
4, 1994, on the next norning, April 5, before opening

statenents, M. Wax inforned the court that Dr. Carbonel
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woul d not be appearing at the resentencing:

M. Vax: Dr. Carbonell. M.
Waksman and | spoke to Dr. Carbonell
| ast night, Your Honor, and M. Waksnman
and | agreed to have a tel ephonic hook
up to read the testinony of Dr.
Carbonell from the 1988 Rule 3.850
hearing into the record. | spoke to M.
Waksnman about having ny secretary com ng
in and reading the answers in response
to the questions that were posed to her
on direct and cross exam nation because
her testinony woul d be consistent if she
was to testify. It would be the sane
t esti nony.

THE COURT: Wiy isn't she going to
be avail abl e?

M. Wax: Dr. Carbonell's
availability was precluded by the fact
as advi sed by the Court next to subpoena
her and ensure her presence, and
secondl y t hrough a m sconmuni cati on t hat
she has schedul ed natters on t hese dates
this week. Because of t hat
m sconmuni cati on between she and | that
can not be rescheduled as such, Your
Honor, this | believe is the best way to
handl e it.

THE COURT: Has your client been
I nfornmed of this?

M. WVax: No, | have not spoken
to him

THE COURT: You better inform him
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because | don't want it to cone back for

anot her thing of | nconpet ency  of
counsel .

M. Wax: I under st and t hat,
Judge.

THE COURT: Mak e sure you

understand it and he's willing to waive
anything that has to do with it.

M. Vax: Al right. 1'lIl talk
to himon that at the break.

THE COURT: He's right here.

M. Vax: Judge, if | cantalk to
himlater so we can get started?

THE COURT: Let's go ahead wth
openi ng st at enents.

(R 237-238). Then, nonents before the jury cane into the
courtroom for the opening statenents, M. Wx discussed
his plan to have Dr. Carbonell's 1988 testinony read into
the record with M. Phillips:

MR WAX | just discussed with
M. Phillips the situation with Dr.
Carbonell and the use of her testinony
fromthe 1988 Rule 3.85 hearing and M.
Phillips has agreed to allow us to read
that testinony into the record in |ieu
of M. Carbonell testifying over the
speaker phone.
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THE COURT: M. Phillips, do you
under stand everything your attorney has
sai d?
MR PHI LLIPS: Yes.
(T. 239-40). Considering the gravity of Dr. Carbonell's
potential testinony and in light of the clains in
under si gned counsel's 3.850 notion as to M. Phillips
nmental retardation and brain damage, the validity of a
wai ver solicited by resentencing counsel in these
ci rcunst ances wherein the defendant forgoes his right to
present live mtigation testinony from a nental health
expert and agrees to what amounts to a proffer from a
prior proceeding where no jury was present, S
guestionable at best. It becones even nore questionable

when the expert has not re-examned the client or been

deposed by the state. An anal ogous situation was

presented to this Court in Deaton v. Dugger, 635 So. 2d 4
(Fla. 1994), where trial counsel rendered prejudicially
deficient performance in failing to adequately investigate
potential mtigating evidence, thereby rendering Deaton's

purported "waiver" of mtigationinvalid. It is certainly
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addi tional support for the allegations of negligent and
deficient performance in M. Wx's use of the nental
heal th experts in this case. Shortly after these events,
M. Wax told the jury during his opening statenent: "I'm
not going to go into the psychol ogical tests right now.
It's best to | et the psychol ogi sts do that because I don't
know enough about it as much as they do to tell you that."
(T. 272).

Before Dr. Carbonell's 1988 testinony was read to the

jury, the court explained to the jury: "The next w tness
that the defense is going to call is a psychol ogi st by the
nane of Dr. Carbonell. She is not dead but for one reason

or another she's not going to be able to testify in
person, so we all agreed that her testinony from the
previous trial or whatever hearing it was will be read the
sane way we read that [ast thing. [ Testinony of the
deceased teacher, Sanuel Ford]. This is not as short as

the other one so it wll be sone tine." (Supp. R at 2).

There apparently was never any additional work-up of
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M. Phillips case by Dr. Carbonell after the 1988
evidentiary hearing. Al though this is not surprising
consi dering the comuni cation problens M. Wax evidently
had wwth Dr. Carbonell, this is no excuse for counsel's
negligence. The testinony of Dr. Carbonell read into the
record before the 1994 jury ended up being exactly the
sane testinony heard and rejected by Judge Snyder al one in
1988.

The record i ndi cates that resentenci ng counsel knew he
had dropped the ball and his closing argunent touched on
hi s concerns:

The psychiatric testinony as well
and [|'Il come to the psychiatric
testinony and | was wat ching you. | was
wat chi ng yesterday while Dr. Carbonell's
testinony was being read back. It was
tedious and it was long and hard to stay
focused and to stay concentrat ed.

And then Dr. Tonmer (sic) cane in and
talked for a few hours nore, but it's
very, very inportant testinony. It
tells you about Harry as a person. It
tells you, vyes, he's a borderline
intellectual functioning wth bel ow
average intelligence.

You heard it fromD. Mller, you
heard it from Dr. Toner and you heard
it from Dr. Carbonell and from Dr.
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Haber . It's sonmething to give you an
I nsight into.

(R 772-73). There was a confusing mxture of nental
health expert testinony at the 1994 resentencing
proceedi ngs on the very different subject matters of the
conpetency of M. Phillips to proceed versus the issues
concerning the presence of absence of statutory and non-
statutory nmental health mtigation added to the reasons
defense counsel's use of the experts was deficient
per f or mance. The State expressed concern after Dr.
Carbonell's testinony was read into the record about the
possibility that issues regarding both M. Phillips'
conpetency and trial counsel's ineffectiveness in her
testinony mght result in the jury considering residual
doubt of guilt. (T. 585).

Def ense counsel's | ast mnute decision to rely on the
presentation of Dr. Carbonell's 1988 testinony in 1994
only served to confuse the nental health issues in M.
Phillips' case, not to clarify them before the jury.

Asi de fromconfusing the jury, the fact that resentencing
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counsel noticed that the reading of the testinony was
"tedious and it was long and hard to stay focused and to
stay concentrated" only serves to highlight the point that
the reading of a six year old record, by a facel ess and
expressionl ess psychologist was not what this Court
envi sioned when it sent this case back to the circuit
court for a resentencing. As seen in the prejudice
section below, it is certainly probable that at | east one
out of the seven jurors who reconmended death woul d have
been persuaded by an actual |ive w tness.

E. 1994 TESTI MONY OF DR JETHRO TOOVER

Dr. Jethro Tooner, a psychol ogist, testified that he
had only spent an additional hour with Harry Phillips
after being reappointed in 1993, on January 14, 1994. (T.
599). Since M. Phillips was never seen by Dr. Carbonell
after 1988, this neans there was only a single hour of
addi tional contact wwth M. Phillips by any def ense nental
heal t h professional after he was granted a new sent enci ng
hearing by this Court. Dr. Tooner testified that he
adm ni stered the Revised Beta Instrunent to neasure M.
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Phillips'" intelligence. (T. 605). He explained that the
Revi sed Beta "does not rely upon acquired information, in
other words, nost intelligence tests that are used,
hi story based neasures what one has acquired through the
formal education process...the Revised-Beta Exam nation
does not go into acquired information. |t measures
nonverbal intelligence and what is considered to be a nore
accurate neasure of intelligence because it doesn't
penalize the individual for |lack of exposure.” (T. 605-
606). He then explained the results of his intelligence
testing of Harry Phillips:
A Harry Phillips' 1Q according
to the results of the Revised Beta, cane

out to be 76.

Q Wiat does that nunber translate
to?

A A76 1Q 76 is considered to
be an 1.Q that is in the borderline
range of nental functioning.

Q Al right. Now, what is the
range of nunbers in the borderline
| evel ?

A  The range of nunbers in the
borderline range you' re tal ki ng about in
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the area of 70's in terns of that
particul ar range. For exanple, recently
the Anerican Society for nment al
retardation revised it's guidelines for
assessnent retardation and the range for
mental retardation is now 70 to 75.

Q Now, what is the margin of
error in the Revised Bender (sic), in
ot her words, how nmany nunbers up or down
did do take into account in assessing
t hat individual's nunber?

A It's wusually plus or mnus
five.

Q So, although you got a nunber
of 76 for M. Phillips it could be as
high as 81 or as |ow as 717

A That 1s correct.

Q Now, if it was 81 that would
take hi mout of the borderline |evel?

A Absol ut el y above the borderline
| evel , yes.

Q Wiat is the next |evel?

A The next | evel is bel ow average
or bel ow nornal .

Q If we were to go down to 71
poi nts what range would that bring him
I n.

A You are tal ki ng about the range
of retardation.
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Q Now, are you saying Harry is
ret arded?

A No, |'mnot.
Q \Wuat exactly are you sayi ng?
A |'m saying that this |evel of
functioning is indicative and would
affect how one operates and how one
functions and how one processes
I nf ormati on.
(T. 606-607). Dr. Toonmer also testified that the
Departnment of Corrections records on M. Phillips
contained a 1984 Revised Beta | Q score of 73. Dr. Tooner
did not diagnose M. Phillips as nentally retarded, but as
he testified, his owmn I.Q testing results did not rule
out that possibility as being wwthin the margin of error
of his testing. He testified that M. Phillips had
"significant" deficits 1in intellectual functi oni ng,
enotional functioning and nental status. (T. 622-23). On

cross-examnation he agreed that M. Phillips was "not

retarded.” (T. 639). Dr. Tooner testified that the
results of his own Bender Gestalt suggested that M.

Phillips had brain danage, he freely admtted that further
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referral to appropriate professionals woul d be necessary
to "pinpoint the extent and existence of organicity
di sturbance.” (T. 611). He repeated this position on
cross-examnation, testifying that he did not bring in a
nmedi cal doctor. (T. 640). That, of course, was
resentenci ng counsel's responsibility, not Dr. Tooner's.
Resent enci ng counsel nmade the choice by conm ssion or
omssion not to request a neurologist who could
potentially diagnose brain damage. The debacl e outlined
el sewhere concerning Dr. Carbonell was supplenented by
this failure. To his credit, Dr. Toonmer was not prepared

to overstate his findings beyond the limts of his own

experti se. Hs testinony clearly denonstrates the
rationale for post convi ction counsel retaining a
neur ol ogi st who exam ned M. Phillips and who was prepared

at an evidentiary hearing to offer a nedical opinion as to
t he presence of brain damage.

Li kewi se, Dr. Tooner's testinony underscores the
necessity of postconviction counsel retaining an expert in
the area of nental retardation to do updated full Wchsl er
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or other applicable intelligence testing as well as
performng a conplete and exhaustive investigation into
the area of adaptive behavior as anticipated by DSM
Dr. Tooner sinply did not perform adequate
intelligence testing and was not asked to do a detailed
eval uation of the adaptive behavior prong, both of which
are and were necessary for a finding of nental
retardation. In opining about the presence of the
statutory nental health mtigators he did touch on M.
Phillips adaptive problens. He nentioned the evidence of
long term intelligence deficits. (T. 631). He al so
mentioned other factors based on affidavits he had
reviewed from people who had close contact with M.
Phillips:
H s teachers and fam |y nenbers have
described in their affidavits his
behavior in terns of being wthdrawn and
in terns of being isolated and in terns
of himnot having a ot of friends.
H s teachers tal ked about the fact
that he attended school on a regular
basis, but he was very isolated and
could not function appropriately in

ternrs of nastering the material they
descri bed and what have you, so we're
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tal ki ng about long term

| think that if you look at his
history and if you ook at the testing
and the totality of everything that we
have been talking about what vyou
basically have wth Harry is a kind of
devel opnental disorder, and if you | ook
at his history you see there has been

impairnent life long in terns of the
devel opnent of social interpretation
skills.
(T. 631). On cross, Dr. Tooner stated, "he's not

retarded. He's not a vegetable.”" (T. 661). The State
pi cked up on these remarks in closing argunent and used
themas a feature in arguing that there was no mtigation.
(T. 745, 752, 753). The State also went into the area of
adaptive behavior on cross, asking Dr. Tooner, "[h]e
wor ked for the Departnent of Sanitation for sone years and
| i ke every other organization in the world they have sone
rules. He was not fired?" (T. 652). Defense counse
failed to call M. Phillips' supervisor as a wtness at
t he resent enci ng.

Dr. Toonmer had neither the expertise, the tools at

hand, nor the charge fromresentenci ng counsel to di agnose
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either M. Phillips' nmental retardation or organic brain
damage. In addition, Dr. Tooner's credibility was
| npeached before the jury by the State during cross-
examnation when he testified that his training and
expertise was in the specialized field of industrial

organi zati onal psychology. (T. 633). Neither Dr. Tooner
or Dr. Carbonell were experts who were trained and
qualified in the specialized area of nental retardation.

Nei t her were nedical doctors who could di agnose organic
brai n damage. Dr. Tooner apparently did not knowthat his
|Q testing using the Revised Beta failed to neet the
standard in DSM 1 11-R not ed supra, which required that the
relevant 1Q score be obtained with an "individually
admnistered intelligence test such as the WAIS the
Stanford-Binet, or the Kaufnan." Resent enci ng counse

failed to even have Dr. Carbonell or anyone else do
current Wechsler or other appropriate 1Q testing which
guaranteed that the only intelligence testing perforned by
any expert after 1988, Dr. Tooner's Revised Beta 1Q

screeni ng, woul d be deficient for purposes of diagnosis of
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nmental retardation. Resent enci ng counsel's |ack of
preparation for the penalty phase al so was apparent in his
obvious lack of preparation of Dr. Toomer, his only live
expert wtness, for cross-exam nation.

The state asked Dr. Toonmer about the so called
"Brother Wiite" letter and four "alibi notes" provided by
Larry Hunter (T. 653-58, 659-62), both which were a key
part of Detective Smth's rebuttal testinony, having him
read portions into the record. (R 670-89). The
testinony of Detective Smth and the state's nental health
experts essentially supported the State's position that
M. Phillips was a cunning and street smart nani pul at or,
the very antithesis of a nentally retarded person, and was
prem sed on the evidence fromthe jail house w tnesses and
docunent s.

Duri ng the cross-exam nation Dr. Tooner indi cated sone
famliarity with the "Brother Wite" letter but testified
that he had never seen the alibi notes before the
assi stant state attorney showed themto himon the w tness

stand. (T. 653, 660). The state also asked hi m about
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Mal col m Wat son and he had to reply that he didn't know the
context of the incident. (T. 649). The | ack of defense
preparation of Dr. Tooner was devastating to M. Phillips'
case. |If Dr. Toomer had been prepared properly, he would
have known how to respond. He should have been provided
well in advance by resentencing counsel with all the
evidence from the 1988 evidentiary hearing that called
I nto grave question the credibility of the state's hearsay
j ai l house witnesses, and as an expert Dr. Tooner have been
able to testify about it at the resentenci ng penalty phase
after the state opened the door, in spite of Judge
Snyder's prior rulings over defense objection.
Resentencing counsel surely was aware of Larry
Hunter's affidavit which concerned the creation of the
"alibi letters" because he introduced and wused it in
exam ning Detective Smth. The State had filed a
Menor andum of Law regarding the admssibility of hearsay
at a capital resentencing that was nade part of the
record. (R 71-81). There is no reason why i npeachnent

evidence concerning the «credibility of the hearsay
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declarants involved in the state's case could not have
cone in through a properly prepared expert defense w tness
at the penalty phase. As the State's nenorandumfiled on
August 23, 1993 noted, Fla. Stat. 921.141(i) then stated
regarding the admssibility of hearsay evidence at the
penal ty phase:

In the proceeding, evidence may be
presented as to any matter that the
court deens relevant to the nature of
the crime and the character of the
defendant and shall include natters
relating to any of the aggravating or
mtigating circunstances enunerated in
subsections (5) and (6). Any such
evi dence which the court deens to have
probative value may be received,
regardless of its admssibility under
the exclusionary rules of evidence,
provided the defendant is accorded a
fair opportunity to rebut any hearsay
st at enent s.

(R 75)(enphasis added). Since nmuch of the testinony of
Detective Smth and Drs. M|l er and Haber went directly to
rebuttal of the mtigation findings of the defense
experts, resentencing counsel's failure to prepare Dr.
Tooner for cross was disastrous for his credibility. Dr.

MIller actually testified first, out of order. Dr .

85



Tooner's testinony that he didn't know the "context" of
what he was bei ng asked by the state was right on point.
He had been deficiently prepared to the substanti al
prejudice of M. Phillips. The jury in M. Phillips'
resent enci ng case never knewthat WlliamFarley and Larry
Hunter had both recanted in 1988, and that Farley did
testify in person. Neither did the jury knowthat WIIliam
Scott was a police agent for Detective Smth in the
Phillips' case.

Li ngeri ng doubt about M. Phillips' guilt was not the
| ssue here. Rat her the issue was that resentencing
counsel's deficient performance in preparing Dr. Tooner
resulted in bolstered reliability in both the state's case
In aggravation and the state's unfair rebuttal of the
defense's mtigation case. The wunrebutted hearsay
testinony of the jailhouse w tnesses through Detective
Smth was the foundation of the State's case.

E. TESTIMONY OF DR LLOYD M LLER

The State called Dr. Lloyd R ch Mller, a

psychiatrist, as a rebuttal wtness at the 1994
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resentencing. (T. 482). He testified that he had first
i nterviewed and examned M. Phillips in January 1988 for
a total of two and a half hours. (T. 483). MIler
described this contact as a "diagnostic interview..to
assess M. Phillips in terns of whether he does or does
not have nental disorder and nental illness." (T. 483).
He testified that he found no evidence of organic brain
damage, although he agreed he had perfornmed no witten
testing, brain wave scan or MRl scan of M. Phillips. (T.
484). Dr. MIller then testified, over defense objection,
that he had seen M. Phillips again six days before, for
about an hour, on March 31, 1994. (T. 481, 488-491).

M. Phillips had refused to see Dr. MIller wthout
counsel present after MIler was appoi nted for conpetency
pur poses in January 1994, but did see himafter a second
order was entered appointing MIler on March 24, 1994,
(T. 30-31). At a pre-trial hearing the State indicated
that since Dr. Tooner had found M. Phillips to be
conpetent, there was no need for another conpetency

eval uation by Dr. Mller, so instead the State asked the
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court to appoint Dr. MIller to evaluate M. Phillips for
pur poses of rebutting the defense case in mtigation. (T.
30-31). This the |l ower court did over defense objection.
(T. 31, 39). Resentencing counsel renewed that objection
at the resentencing and asked for a standing objection to
testinony by Dr. MIler based on his 1994 eval uation. (T.
488) .

Dr. Mller testified that based on the recent contact
he did not believe that M. Phillips was suffering from
any nmental illness but indicated he was uncertain as to
any finding regarding his intelligence. ("Hs mnd was
even. Hs intelligence was -- | didn't know it from
testing. If it was less than average | would inquire
about it. He was aware of what was going on in general,

the world around him sone news and events.") (T. 493).

Dr. MIller's ultinmate conclusion was that M. Phillips
did have the ability to knowright fromwong. (T. 499).
Wiile this is a concept that mght be relevant in the

context of a sanity determnation or a conpetency
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eval uation, but does not necessarily have any rel ati onship
to a diagnosis of mld nental retardation. On cross-
examnation Dr. MIller agreed that he had previously
relied on Dr. Carbonell's 1Q testing during his 1988
testinony, (T. 510), and he accepted resentencing
counsel's representation that Dr. MIler's January 9, 1988
evaluation of M. Phillips had taken place jointly with
Dr. Leonard Haber. (T. 500, 509). He also agreed that he
had been supplied with very little background information
about M. Phillips. (T. 501-503, 506). He agreed that he
had performed no formal psychological testing, and
al though he was prepared and qualified to perform the
Bender GCestalt Test as a "quick assessnent" for brain
damage or organicity, he failed to do so with M.
Phillips. (T. 503-504). Finally, Dr. MIler agreed that
M. Phillips' "less than average intelligence" was
mtigation. (T. 513). Dr. MIller, a psychiatrist, was
the only nedical doctor who opined in any of the prior
proceedi ngs regarding mtigation. Neither the defense nor

the state consulted a neurol ogi st concerning the presence
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or absence of organic brain danmage or on any other
subj ect .

G_TESTI MONY OF DR LEONARD HABER

Dr. Leonard Haber, a psychol ogist, also testified as
a rebuttal wtness for the state. (T. 689). He testified
that other than personally doing a screening test,
conpetency evaluation, sanity evaluation and Bender
Gestalt on M. Phillips in 1988, he relied on the testing
of M. Phillips perfornmed by Dr. Carbonell and Dr. Tooner,
(T. 692, 694). He reported that the | Q scores obtai ned by
Drs. Carbonell and Tooner were in the "range of
approximately 75 and 84 roughly." (T. 695). Yet he | ater
testified, "I have not suggested that M. Phillips' 1Q
woul d be higher than the borderline or bel ow an average
I ndi vi dual category who i s obviously adequate to fornul ate
good ideas and communi cate ideas quite well." (T. 699).
Evidently Dr. Haber was assumng that M. Phillips' 1Q
score could not be outside the range for Borderline

Intell ectual Functioning, 71-84. See DSM111-R at 359.

This opinion sinply ignores the error range described by
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Dr. Carbonell and in the DSM noted supra, concerning her
full scale 1988 WAIS-R score of 75 for M. Phillips and
gives far too nmuch weight to Dr. Tooner's Revised-Beta | Q
test score of 76, itself contradicted by the DOC Beta
scores of 73 and 83. Dr. Haber testified that his opinion
was that there was insufficient evidence for him to
conclude that M. Phillips suffered froman extrene nent al
or enotional disturbance. (T. 701).

Dr. Haber testified that "[a] person can be street
Wi se or street smart and do poorly on an | Q test or even
do poorly in school." (T. 711). Dr. Haber testified in
sone detail about docunents that he exam ned that had been
authored by M. Phillips. (T. 693). These included the
four "alibi notes" provided to the authorities by Larry
Hunter and the so-called "Brother Wiite letter."

These docunents were introduced by the state as
evidence of M. Phillips ability to threaten jail house
Wi t nesses and to conspire with another inmate to fabricate
an alibi. The essential goal was rebutting the defense's
mtigation case that M. Phillips is according to M.
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Waksman "supposedly retarded.” (T. 654-56). During
Detective Geg Smth's rebuttal testinony, resentencing
counsel did introduce a copy of Larry Hunter's Novenber
1987 recantation affidavit during cross-examnation. (T.
163-167, T. 686-87). But he only asked Detective Smth
about paragraphs four and thirteen of the affidavit, which
contai ned Hunter's sworn statenent that M. Phillips' did
not confess to him that "the only know edge that | have
about the events that | testified to was provided to ne by
Detective Smth and M. Waksman," and a description of the
favors he received in return for testifying. (T. 686).
Resentencing counsel failed to ask Detective Smth any
guestions about the sections of the affidavit concerning
the "alibi notes" in which Hunter stated that he lied to
Phillips and told him that he had seen Phillips at the
Wnn-Di xie and would testify for himand "I asked himto
wite ne a note with his attorney's phone nunber on it,
the day and tine that he was in the store, what he was
wearing and things like that." (T. 165-66). Nowhere in

the affidavit is there any statenent about M. Phillips’
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guilt or innocence.

Resent enci ng counsel never asked Drs. Haber and M1 | er
about whet her they considered Hunter's affidavit or any of
the other inpeachnent evidence involving the jailhouse
witnesses and related docunents in reaching their
concl usions about M. Phillips. The State adopted this
testinony of Detective Smth and Drs. Haber and M1l er and
at closing argued, w thout objection, that M. Phillips’

|.Q scores were "not uncommon in people with |ower
society status":

This man is very street snart, very

cunning. The |1.Q test as we all know

deals with your ability to read and

wite and do well in school. This is

present of a person who reads and wites

wel | and does fine in the outside world.

He had becone street snart. He knows

how to deal wth the cops.
(T. 751). Dr. MIler agreed on cross-exam nation that
he had first seen M. Phillips inD. MIller's presence in
1988 when they perforned sinultaneous evaluations. (T.
717) . Haber also testified that while based on his

exam nation he "ruled out" the possibility of brain damage
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in M. Phillips he admtted it was "a possibility for
anybody." (T. 702, 705, 719).

Resent enci ng counsel Wax al so solicited psychol ogi st
Haber's testinony that the Revised Beta and the Wchsl er
(WAIS) were both "very good" 1Q tests, and that he
hi nsel f had used the Beta in the past. (T. 719).

W nust assune in this setting that M. Phillips is
guilty, as did the lower court in 1994. But undersigned
counsel pleads that he is nentally retarded and the
hearsay jail house testinony was virtually untested at the
1994 resentencing, thus unreliable. The context of the
events that nade up the state's rebuttal would have taken
on a conpletely different hue before the jury if
resent enci ng counsel had properly prepared his expert for
direct and cross-exam nation and properly cross-exam ned
the state w tnesses. The jury should have known that
Larry Hunter said in 1988 that the four alibi notes were
prepared by M. Phillips at his request because Hunter
told Phillips he had seen himat the Wnn-D xi e and Hunt er

recogni zed that Phillips was easy to mani pulate (R 163-
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67); that the Brother Wiite letter was a pitiful attenpt
at trying to look tough and in control not a docunent
showi ng an ability to plan and calculate; that the jobs
of di shwasher and gar bage nman can be perforned by a mldly
nmentally retarded person and were the best M. Phillips
could do; that going three bl ocks across the county |ine
to a Publix store mght not be perceived as a parole
violation by a nentally retarded man; that wanting a kiss
from your female parole officer is not intelligent and
cl ever behavior; that losing one's shoe during an arned
robbery and having it used to identify you is not an
exanple of masterful pl anni ng; that telling the
I nvestigative detective the nunber of shots fired or the
fact that the nurder weapon was m ssing when neither of
those facts were known outside of |aw enforcenent is not
evi dence of planning, or that the jail house w tnesses were
not good citizens doing their duty. (T. 282, 291, 292,
418, 435). Resent enci ng counsel squandered a critical
opportunity to undermne the state's case by presenting

all the statenents of the jail house wtnesses, but failed
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to do so through deficient performance and as a result of
unfavorabl e rulings by the | ower court over objection by
M. Phillips.

H PREJUDICE TO MR PHLLIPS

Resent enci ng counsel was unprepared to put avail able
evidence that M. Phillips was both brain danaged and
nmentally retarded. That was precisely the evidence that
postconvi ction counsel was prepared to present at an
evidentiary hearing. It was evidence that far frombeing
refuted and disproved fromthe files and records in M.
Phillips' case, was strongly supported and red fl agged.
And, as has been shown in sone detail, resentencing

counsel's selection, preparation, and use of the nental

health experts in M. Phillips" case was al nost
I nexplicable under the circunstances. In addition to
deficient performance, M. Phillips nust also establish

prejudice, that 1is, that "there is a reasonable
probability that, but for counsel's unprofessional errors,
the result of the proceeding woul d have been different A
reasonabl e probability is a probability sufficient to
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underm ne confidence in the outcone.” Strickland, 466

U S at 694. If "the entire postconviction record, viewed
as a whole and cumulative of []evidence presented
originally, raise[s] 'a reasonable probability that the
result of the [] proceedi ng woul d have been different' if
conpetent counsel” had represented the defendant, then

prejudice is denonstrated under Strickland. WIllians v.

Taylor, 120 S C. 1495, 1516 (2000). The jury
recomendation in M. Phillips' case was only seven (7) to

five (5) for death. Wth credible expert testinony that
M. Phillips is nmentally retarded, suffers from organic
brain danmage, and that both statutory nental health
mtigating factors were present at the tine of the
of fense, based in part on nental retardation and organic
brain damage, there is a reasonable |ikelihood that the
one of the seven (7) death voters would have been
persuaded to vote for life.

Under si gned counsel retained a nedical doct or
specializing in neurology to examne M. Phillips. As a

result of the examnation he diagnosed organic brain
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damage. Undersi gned counsel al so retained a psychol ogi st
specializing in nmental retardation to determne if M.
Phillips suffers from nental retardation. A proper
anal ysis of prejudice also entails an evaluation of the
totality of available mtigation--both that adduced at re-
sentenci ng and the evi dence that coul d have been presented
at an evidentiary hearing. Wllians, 120 S. . at 1515.
As noted in M. Phillips'" 3.850 notion, the experts
retained by postconviction counsel were prepared to
testify at an evidentiary hearing as to the presence of
nmental retardation and organi c brai n danage. No expert at
any prior proceedings explicitly testified that M.
Phillips suffered from nental retardation and organic
brain danmage. In addition, both the neurol ogist and the
mental retardation expert were prepared to testify that
both statutory nental health mtigating factors were
present at the tine of the offense, based in part on the
findings of nental retardation and organic brain danage.
These sane two experts are professionally qualified to
rebut the state experts, the psychol ogi st Dr. Haber and
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the psychiatrist, Dr. Mller. M. Phillips was diligent
in attenpting to develop his clains in state court and

remains determned to preserve his right to an evidentiary

hear i ng.
ARGUMENT |1 -- RETROSPECTI VE
APPLICATION OF § 921.137 FLORIDA
STATUTES
M. Phillips deserves an opportunity to prove in

circuit court that he neets the criteria for nental

retardation described in Fla. Stat. 8§ §921.137. Pursuant

to 8921.137 (8), the new statute specifically denies to
M. Phillips or any other "defendant who was sentenced to
death prior to the effective date of this act", which was
si gned by Governor Bush in June 2001, the opportunity to
benefit fromthe relief available. Such an interpretation
denies the equal protection of the laws of the State of
Florida to one of the nost vulnerable and disabled
segnents of the population, nentally retarded death row
inmates. In the alternative, M. Phillips submts that

use of the death penalty as a sanction directed to any
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mentally retarded convict would be cruel and/or unusual
puni shnment under the laws of and the Constitution of

Florida. See Fleming v. Zant, 259 Ga. 687, 386 S.E. 2d

339 (Ga. 1989)(al though prospective only application of
statutory anendnent prohibiting inposition of the death
penalty of the nentally retarded does not deny due process
and equal protection, execution of the nmentally retarded
constitutes cruel and unusual puni shnent under the Georgia
Constitution). Also, the United States Suprene Court has

accepted on certiorari a case, MCarver v. North Carolina,

121 S CG. 1401 (2001), in which briefing and oral
argunent will take place in the Fall Termon the issue of
the Federal Constitutionality of the execution of the

mentally retarded, |ast reached in Penry v. Lynaugh, 492

U S 302 (1989). M. Phillips' 3.850 notion cited Penry
for the proposition that the jury in his resentenci ng was
not aware that he suffered from organic brain damage and
mental retardation, a violation of his constitutional
rights. (PCR 64). Resent enci ng counsel's deficient

performance as outlined in Argunent | is in part
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responsible for this violation of M. Phillips' rights.

M. Phillips neets the definition for nental
retardation that is outlined in the new statute
prohibiting the inposition of the death penalty on
nmental |y retarded persons:

As used in this section, the term
"mental retardation” nmeans significantly
subaver age gener al I ntell ectual

functioning existing concurrently wth
deficits in adaptive behavior and
mani fested during the period from

conception to age 18. The term
"significantly subaver age gener al
i ntell ectual functioning,” for the
pur pose of this secti on, neans

performance that is two or nore standard
deviations from the nean score on a
standardi zed i ntel l i gence test specified
in the rules of the Departnent of
Children and Famly Services. The term
"adaptive behavior," for the purpose of
this definition, nmeans the effectiveness
or degree with which an individual neets
the standards of personal independence
and social responsibility expected of
his of her age, cultural group, and
community. The Departnent of Children
and Fam |y Services shall adopt rules to
specify the standardized intelligence
tests as provided in this subsection.

Fla. Stat. 8921.137(1)(2001). The new |l aw al so requires
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that the trial court appoint "[t]wo experts in the field
of mental retardati on who shall eval uate the def endant and

report their findings to the court and all interested

parties prior to the final sentencing hearing." I|d. Fla.
Stat. 8921.137 (5). M. Phillips should be allowed the
opportunity to present his expert neurol ogi st and nental
retardati on expert at an evidentiary hearing. This is
even nore obvious given the unresol ved all egations of M.
Phillips nental retardation nmade in his sumarily denied

3.850 motion in light of the new Fla. Stat. 8§921.137,

which provides that"[i]nposition of [a] death sentence

upon a nentally retarded defendant [is] prohibited." See
DSM 111-R and DSM IV references in Argunent |. M.
Phillips also seeks to have his rights as a nentally
di sabled person under I nt er nati onal human rights

i nstrunents protected by the courts of Florida.

ARGUMENT |11 -- PUBLI C RECORDS

M. Phillips sought public records discl osure pursuant

to chapter 119, Florida Statutes, Fla. R Jud. Admn.
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2.051, and Anendnents to Florida Rules of Cimnal

Procedure-Rule 3.852 (Capital Postconviction Public

Records Production) and Rule 3.993 (Related Forns), 23

Fla. L. Wekly $478 (Fla. Sept. 18, 1998). See Ventura v.
State, 673 So. 2d 479 (Fla. 1996). M. Phillips' public
records claim nunber Il in his 3.850 notion, was denied
by the |lower court as facially insufficient. (PCR 142,
42- 48) . He was never allowed to request supplenenta
records or to file affidavits with the court and receive
a hearing upon them (PCR 127-141)

This Court denied M. Phillips' Petition for
Extraordinary Relief, for a Wit of Prohibition, and for

a Wit of Mandanus. Phillips v. State, Case No. SC00-31

(January 27, 2000). The petition was based on the | ower
court's denial on January 6, 2000 of Defendant's Mdttion to
D squalify Judge filed on Novenber 29, 2000. (Supp. PCR
10-18). Additionally, undersigned counsel filed a Mdtion
to Wthdraw Due to Conflict of Interest on Decenber 2,
1999, simultaneously wth the 3.850 notion that the | ower

court required to be filed by that date. A copy of that
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noti on does not appear in the record but is being provided
today as Attachnent 1. The conflict notion was deni ed by
the | ower court on January 6, 2000. (Supp. PCR 27).

M. Phillips' judicial bias/conflict of interest
claim XXIVin M. Phillips' 3.850 notion, was denied as
facially insufficient by the lower court. (PCR 142, 114-
123). Under si gned counsel incorporates by reference
Argunent | of this Brief regarding the pleading
requi renents necessary for an evidentiary hearing.

Judge Ferrer commented, nore than two nonths before
t he pl eadi ng had been filed, "[i]f there is an evidentiary
hearing. | don't expect you to have a hearing." (PCR
318). Judge Ferrer's comments and actions during the
publ i c records hearings on Septenber 13, 1999 and Novenber
17, 1999, at the Huff hearing in February 2000, and his

response of sua sponte cancell ation of a schedul ed hearing

on M. Phillips' notion for rehearing and simultaneously
filed affidavit for additional records (based on the
representation by counsel that the records "appear

reasonably <calculated to lead to the discovery of
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adm ssi bl e evidence in that counsel has been inforned that
M. Phillips was found unconscious earlier this year at
Union Correctional Institution and nmay have been treated
for neur ol ogi cal conplications") certainly wer e
"sufficient to warrant fear on [M. Phillips'] part that
he woul d not receive a fair hearing by the assigned judge,

Suarez v. Dugger, 527 So. 2d 191, 192 (Fla. 1988)(PCR

318-20, 326-330, Supp. PCR 219-221, 39-41, 37, 42-43).
Even the appearance of partiality or prejudgnent is
sufficient to warrant disqualification. Id. M. Phillips
was not afforded due process because his trial court was
not an inpartial tribunal.

ARGUVENT |V -- JURY | SSUES

Def ense counsel failed to use all his perenptory
chal | enges. Counsel had three challenges |left when he
accepted the panel. (T. 224-25). He failed to use those
challenges to strike either Juror Mlendez or Juror
Fi nney, both of whomexpressed an eager desire to serve on
a capital jury (T. 181, 184). Counsel also failed to
strike Juror Howard, who advised that his brother was a
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Met ro- Dade police officer. This was deficient perfornance
at jury selection of M. Phillips' resentencing. This
claim was denied wthout a hearing as facially
insufficient by the lower court. (PCR 142). Qring
voir dire opening and closing argunent, counsel for the
State proffered argunents which urged the jury to apply
aggravating circunstances in a nmanner inconsistent wth
this Court's nar r owed I nterpretation of t hose
circunstances (T. 67, 68, 263-65, 739, 742, 751, 758,
760, 764). These citations to the record are only
exanpl es of inproper argunent. The record of the
resentenci ng hearing shows that the instructions to the
jury were msleading and dimnished the jury's sense of
responsibility in presenting their advi sory sentence which
t he judge nust give great weight. The record reveal s that
Judge Snyder infornmed the jury that "[I]t's not your duty
to advise the court as to what punishnent should be
| nposed upon the defendant for his crinme of First Degree

Murder. As you were told I wll decide what puni shnent

shall be inposed. |Its the responsibility of the Judge."
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(R 787) (enphasi s added).

These instructions were confusing and the jury could
have easily msunderstood the significance of their
advi sory recommendation. The court also reinstructed the
jury about voting procedures after agreeing on the record
that his instructions had been confusing and i nproper (R
803) .

Resentencing counsel objected to the instructions
given to the jury on the CCP aggravator and regarding
preneditation. (T. 707, 799). Such argunents urged the
jury to apply these aggravating factors in a vague and
over broad fashi on. As a matter of law, the Ei ghth

Amendnent was violated. R chnond v. Lewis, 506 U S. 409

(1992); Espinosa v. Florida, 505 U S. 1070 (1992).

The record reveals that the trial judge inproperly
instructed the jury that "feelings of prejudice, bias, or
nere synpathy are not |egally reasonabl e doubts and they
shoul d not be discussed by any of you in any way." (T.
795). Although prejudice and bias are certainly inproper

consi derations for the jury, nercy and synpathy for the

107



def endant are proper and coul d be understood as mtigating
ci rcunst ances. Trial counsel's failure to object was
unr easonabl e and anounted to ineffective perfornmance.

Post convi ction counsel noved by witten notion for
| eave of the lower court to interview the jurors in M.
Phillips's resentencing case prior to the Huff hearing.
(R 204-205). This notion was filed simultaneously with
M. Phillips' 3.850 notion on Decenber 2, 1999. daim
X'l of the 3.850 notion outlined the events at his
resentencing that were the basis for the notion to
interview jurors. (PCR  76-79). The State filed a
response. The notion was denied by Judge Ferrer in open
court inmmediately before the Huff hearing. (Supp. PCR
219) . M. Phillips was never given the opportunity to
develop his juror msconduct claim by interview ng the
jurors, yet he was denied an evidentiary hearing on this
| ssue based on procedural bar per the |lower court's
summary denial order. (PCR 143).

Al t hough resent enci ng counsel failed to ask for juror
Interviews, he did object to the instructions given to the
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jurors concerning voting and al so objected to the | ower
court's re-instruction of the jury. (T. 800-814).
Additionally, the record reveals that just prior to the
Judge ordering M. Phillips' death sentence, he advised
that he had received a letter fromone of the jurors who
had previously initially refused to vote for a life or
death recommendation (T. 810-11, 824-25). The letter is
not a part of the record. Aninterviewwth the jurorsis
essential to the post-conviction investigation of M.
Phillips' case. The prejudice to M. Phillips is self-
evident in consideration of postconviction counsel's
responsibility to investigate juror m sconduct or reliance
by the jurors upon extraneous information during
sentenci ng del i berations in a capital case where the death
recommendati on was by a seven (7) to five (5) margin (T.
812).

ARGUMENT V -- BURDEN SHI FTI NG

During voir dire openi ng and cl osi ng argunent, counsel
for the State proffered argunents which urged the jury to
apply aggravating circunstances in a nmanner inconsi stent
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with this Court's narrowed interpretation of those
circunstances (T. 67, 68, 263-65, 739, 742, 751, 758,
760, 764). The court and the state both advised the jury
that they had to find that sufficient mtigating
circunstances existed to outweigh any aggravating
ci rcunstances they found to exist.

It isinproper to shift the burden to the defendant to
est abl i sh t hat mtigating ci rcunst ances out wei gh

aggravating circunstances. Millaney v. WIlbur, 421 U S.

684 (1975). Thus, the court injected msleading and
irrelevant factors into the sentencing determnation.

Caldwel | v. Mssissippi, 472 U.S. 320 (1985); H tchcock v.

Dugger, 107 S. . 1821 (1987); and Maynard v. Cartwi ght,

108 S. . 1853 (1988).

ARGUMENT VI -- NON- STATUTORY AGERAVATI NG O RCUMSTANCES

Assistant state attorney David Wiksman repeatedly
conpared Harry Phillips with his brother and sister,
claimng they had simlar backgrounds, and draw ng the
conclusion that Harry Phillips was deserving of death
because of the good citizenship of his Vietnam veteran
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brot her and the positive work experience of his sister, a
l'i brarian. (T. 749).

In his closing argunent the prosecutor raised and
argued the non-statutory aggravating factor of future
dangerousness when he ridiculed the notion of Ilife
sentences, one of the two alternate recommendati ons t hat
the jury in M. Phillips case would consider. (T. 744).
Resentencing counsel filed a pre-trial notion regarding
non- statutory aggravating factors concerning a | arge door -
sized chart that laid out the alleged behavior of M.
Phillips during the period of Novenber 1980 - August 31,
1982. (R 110-115, T. 238-39). The court allowed a
standi ng objection but denied the notion. (T. 239, 289).
This issue was preserved on direct appeal.

ARGUMENT VIl -- | NNOCENT OF THE DEATH PENALTY

Based on the argunents inthis brief, M. Phillips can
show ei ther innocence of first degree murder or innocence
of the death penalty and is entitled to relief for
constitutional errors which resulted in the conviction or

sentence of death. Sawer v. Witley, 112 S. . 2514
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(1992).° At an evidentiary hearing M. Phillips can
present evidence that he |acks the nental capacity to
support the heightened | evel of preneditation required to
sustain the cold, calcul ated and preneditated aggravati ng
circunstance (CCP) or the intent to disrupt or hinder the

governnment al function aggravating circunstance. (T. 707).

ARGUMENT Vi1 -- I NSANE TO BE EXECUTED

M. Phillips is insane to be executed. |In Ford v.

VWainwight, 477 U S. 399 (1986). This claimis not ripe

for consideration but it nust be raised for preservation

purposes. Stewart v. Martinez-Villareal, 118 S. C. 1618

(1998).

ARGUMENT | X -- JOHNSON V. M SSI SSI PP

It was a violation of the Fifth, Eghth, and
Fourteenth Anendnents for either the jury or the trial

court to consider M. Phillips' prior convictions.

°According to Sawer, where a death sentenced
I ndi vidual establishes innocence, his clains nust be
consi dered despite procedural bars.
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Resent enci ng counsel objected to noving into evidence of
M. Phillips' 1962 conviction. (T. 275). The court
and the jury inproperly relied upon the prior invalid
convictions as part of the sentencing cal cul us. See

Johnson v. M ssissippi, 108 S. &. 1981 (1988).

ARGUMENT X -- DEFENDANT' S ABSENCE FROM PROCEEDI NGS
There are nunerous unrecorded bench conferences and
si debars throughout the proceeding. (T. 241, 363, 376,
398, 404, 447, 487, 491-92, 574, 706). Deficiencies in
pl eading this issue bel ow were based in problens outlined
In Argunent |11,
ARGUMENT XI -- CUMIULATIVE ERROR AT
RESENTENCI NG~ WAS  CGROUNDS FOR AN

EVI DENTI ARY HEARING ON PENALTY PHASE
ERRORS

The state argued and the | ower court found that M.
Phillips' 3.850 claim VIl that an evidentiary hearing
shoul d be granted in part on the basis of cumnul ative error
at the resentencing was procedurally barred. (R 143).

In Jones v. State, 569 So. 2d 1234 (Fla. 1990) this Court

vacated a capital sentence and remanded for a new
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sent enci ng proceedi ng before a jury because of "cunul ative

errors affecting the penalty phase.” Id. at 1235

(enphasis added). See also Kyles v. Witley, 115 S C.

1555 (1995).

CONCLUSI ON

M. Phillips submts that on the basis of the argunent
presented to this Court, as well as on the basis of his
Rule 3.850 notion, he is entitled to 3.850 relief, and
respectfully urges that this Honorable Court remand his
case back to circuit court so that full consideration can

be given to all his clains.
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