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STATEMENT OF THE CASE AND FACTS 

we of twnts of t&p& n ne d vs. ntcrvenors would haveule evidentiarw b& i a1 
to establish that the delavs in manual recounts in Palm Beach. Bmward. and Miami-Dade 

. 
Countux were ent irelv of the counties omkinp. iFor the Court’s informatioea 

. . * 
ofled in the US. Drstrrct Court for the Southern DistrictoLIYorlda 
is attached as Exhibit 1.1 In uartiaar. Intervews would demonstraW.lmt Palm Beach 
delaved three davs after receiving the reauest for a manual recount and that it suent a total 
of nine hours over the course of seven days actually engaged in B manual count. Similarly, 
Broward waited until the day affer the statutory deadline had expired to even commence 
the full manual recount, and Miami-Dade has never yet commenced such a recount. In 
contrast, Volusia County diligently conducted its county-wide manual recount, and 
completed the task in time to submit certified results within the statutory time period. 

No doubt, opposing parties would contest these facts, and the ordinary evidentiary 
disputes would play out, For that reason and others expressed herein, Intervenors believe, 
this Court should confine its inquiry to the issues of jurisdiction and deference before it, and 
not to untested factual allegations of either party. 
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Inthiscnsc,Pctiti~n~~h~i~~~~~~lyinvukcd~hcu~jgjn~l,j~ri.dictionoffhi~~~~nby~cckin~wh~~i~c~~cntially~~ndvi~ury~~i~~i~~n.Thi~~uu~~~ability 

to ixxuc advisory opinions, hwcvcr, iw atrictly limitcdhy the Fluridu Cowtitlltion to cc&n !pxificd whjcctti and mwt hc invoked by cithcr the Go~:mor nr the St& 

Attomcy Gcncra. Hcrc. ncithcr nfrhwc offvxrs hw rcqucstcd HII nd\iwry opinim and, in any cvznr, ncithcr is IrUhort& to do su regarding rhc intcrprctntion of 

Ploridaclcction hZatutc%. Thin Cmnt’s original jurisdiction iti likcwi#c wictly limited, und cannot hc cxpandcd by manipulation of the fotm ofan w&n into various 

catcgorics of mandnmux IX prohlhtory writs 

A. 
Thin Court’s Ability tn lanue Advisvy Opinions ia Strictly Limited by Ihc fleridu Con~llutinn. 

‘I’hiti COW tnr?y issue ndviwry opinions only iu the circumtiancca ~pccitionJly set forth by the Florida Con&ulion. T$lx, the Court may rcspotld 10 D 

rcqucst by the Govcmor for an opinion intcrprcring the Goucmor’s powers under the ntntc constitution. Article IV, Section 1 (c), Florida Conntifufion. k may iwc 

an advisory opinion to the Attomcy Gcncral on the validity of an initintiw pctition. Arriclc IV. Scctinn 10. And it has the uurhority to iwuc advivrxyopiniunv on 

rn~~r~ of bar diwiplinc pumuanr ro iw “cxclwivc jurlsdicrion to rcgulaw rho admission of pwwnx to the practice oflnw and the disciplirlc of pcrnons admmc~l.” 

Article V, Scctioll 15, I’lorida Constitution;In w  Ike Florida Bar. 3 I6 So. 2d 45,46 &n. I (Flu. 1975). 

‘The FloridnCDnstitutiondoca notgrant the ~upremcCounthc authority to issue ltdviwzryopinionswthc officcn ufhdividualfounricxnfthc Sxtcundcr 

nn.v circumsinnce, nor docx it author& the Court to iasuc advisory opnionx to private punicxon any isxuc not rclntcd to bar sdmiwitrnv 01 diriciplinc under Articlc 

V, Scctiun 15, #‘lot-idaConstitution. See, c-6. Rwdv v. S(IJ?W(I,V Rock Co., 157 Fla. 27,33,24 So.2d X08, XI 1 (Fin. 1946) (Browr,, .1., ~nctlrring) (“The Constiturion 

of Florida only givca to rhc Uorcmor of rhc Sate tbc right to rcqucti advisory opiniow from the Iusticcv ofth!acourl.“); I$ In w  Advim? Ol>inion IO the Cic~~rflor, 

1 ms court nas also Issuea ammo 
discialinarv issues mrsuant to the Mite 

7 o$ps reyiytj yygydq;igss$ 
a o wus o 

Constitution. 
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It is tllso pllrirt rh# n wrir ofprohibition iH nor appmpriatc in the irwrtlrlt ca~c. AH this Court hw cnplaincd, “ltlhcwrir ofprohibition is an cxtraurdinnry 

writ that may bc granted only when a hwcr court iu withuu I juriwlictron or attcm pt,tr to act in cxccw of ju risdiotion.” I’hih, 630 So.Zd ut lUY4 (tit int: En#i.vh Y. 

McCarv, 34X S(j.Zd 293 (Fit. 1977)). In his CRW, thcl-c isno lowcrcoun tit all. Putative Yctitiotwr bars brought this DKTC dircaly bcfotc this Court and HO bcrc i8 

no inferior Court powibl y  subject fo LI writ of prohihi tkm 

.m any cmumstan~ otne 
courts arc exaresslv without autho&y to Issue advwy oprnlons. See* e.;. L@.&.b v. 

n. tnose se! roRn !n*tne FlOnQa Lonstltuti3 

ed 406 So.Zd 1216 @J&.3 
. . * 

DCA. BP Ww 379 So.2d 277, 
. tat . 

283 @Ia. 1976&s,Abs v. Harten. lU..&&d 746.751 IFla.lLl959! [quUu&uM l 

y. (&,++ 70 SO 7,d 581,584 (Fla. 1954)) mu& do not have the actwer to give leg1 a&&g 
. . n. . 

or oamons. 1. Benevolent and Pmtw’zve Order qf tk.Flk qf US. qfAfmerica* Miami 
rd Ivu. 948 v. Dade Co, 166 So 3.d 605.607 @la.3 

3 



2d 404 tEkL1998 
” ).CDubhcdefende r r ’ t file 1 ’ ’ r’ ht 

action apainst stat&XcersL Obviouslv. #here is no cluestinn that the Secretary of State has 
lerral authoritv to issue an advisory opinion her& 

I ne mara’s conc?rns repra;ng any pura$vc iiiiEliti$ y”y, fue are am 
dcfinitivelv resolved bv se r 
faith won such an advisorv oainion. shall, not be subject to any criminal oenaltv prom 
for in the chaoter.” 

4 



Indeed, the AttorncyGcncral hnscxpmwly wknowlcdgcd thir limitatiurl on his rutlwrity h an opihiun detcd Iilly 29, lYY3, nddrct~!d 10 the Supervisor 

of Elections of Brcvxrl County Attomcy Gcncwl B~mcrwonh opncd ax to cc&n ttwt@xx arising u&r fhc F’lori& public mcurd~ Iuw. Hc cxprcxsly dcfcrrcd, 

howcvcr, to the Division ofElcctirw+ w to nny mnttcrs arising under the Hoddu tloctios Code, citing Fin. Stat. IOf1.2.3(2). Op. Pll’y (icn. HH. 97-48 (1993). Such 

dcfcrcru!c is cow&c nt with the c&i&l polky ofthc Attomcy Gcncml a~ ~tutcd (111 it. wcbsitc, whit h rcudn 11% follows: 

“1 W lhcnan opinion rcqucvt is rcccivcd on B question falling within statutory jurisdictiw of~~mc othct stetcagcncy. the rqucst 

will cithcr bc tranufcrrcd to that ~gcacy or the rcquwting party willk ndvi+xd toc~x(ttxl the uthcr~ncy..gucxtions afiliilty 
under the Florida Election Code xhould bc dircctcd to the Division of Elections in the: Ucnnrtmcnt of State.” 

SL’L ‘The Florida Attmncy Gcncral’x Offi cc: I.cgnl Opinirms (urrlphak add cd), 

Yctmonp-s n;lay puggest mat tnc rcrerence to voters’ Intent In sealon 
necessitates an mtuwv Into voter error. This is incorrect for two reasons. 

l e oracedurmftw conductmg a manml recount, n~reuhuld 



for triggerinP one. And second. there are instances - such as a torn or damaped ballot - 
where voter intent can be nlainlv discernable. but the machine mav be unable to read it. If 
there are some such ballots. a COW.& . . * wide recount IS not iustified on their acceaket. but thev 
-heless be cou~ed if a manual recount is On,goin% 

Yet anotner reason ror TliiTCourt to follow se . . . , 
lhw~mn af the elec on Igus ti is that. 

v r t me c 
to do otherwrse - to alter thee se&d 

. 
the yame after an election- occurred - would v@We duq 

See Row8 F3d 404 (11” Cir, 
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