I N THE SUPREME COURT OF FLORI DA

CASE NO. SCO00-2366

LLOYD DUEST,
Appel | ant,
V.
STATE OF FLORI DA

Appel | ee.

ON APPEAL FROM THE CI RCUI' T COURT
OF THE SEVENTEENTH JUDI CI AL CI RCUI T,
I N AND FOR BROWARD COUNTY, STATE OF FLORI DA

I NIl TI AL BRI EF OF APPELLANT

MARTI N J. MCCLAI N

Speci al Assi stant Public Defender
Fl ori da Bar No. 0754773

497 St onehouse Rd.

Tal | ahassee, FL 32301

(305) 984-8344

COUNSEL FOR APPELLANT



PRELI M NARY STATENMENT

This is the direct appeal of the circuit court’s
i nposition of a sentence of death at M. Duest’s re-
sentencing. The re-sentencing had been ordered by the

El eventh Circuit Court of Appeals. Duest v. Singletary, 997

F.2d 1336 (11tM Cir 1993).
M. Duest was originally tried and sentenced to death in

1983. This Court affirmed on appeal. Duest v. State, 462

So. 2d 446, 448 (Fla. 1985). Subsequently, M. Duest sought
Rule 3.850 relief. After conducting an evidentiary hearing,
the circuit court denied relief, and this Court affirmed.

Duest v. Dugger, 555 So.2d 849, 850 (Fla. 1990). In

subsequent federal habeas proceedi ngs, the re-sentencing was
ordered. Citations in this brief to designate references to

the records, followed by the appropriate page nunber, are as

fol | ows:

“RL. 7 - Record on appeal to this Court in 1985 direct
appeal ;

“PC-R " - Record on appeal to this Court from 1990

deni al of the Mdtion to Vacate Judgnent and Sentence;
“R2. __ 7 - Record on appeal to this Court from 2000 re-
i nposition of sentence of death;

“T2 7 - Transcript of re-sentencing proceedings;



“TS2 7 - Supplenental transcripts.
All other citations will be self-explanatory or wll
ot herwi se be expl ai ned.

REQUEST FOR ORAL ARGUMENT

This is an appeal fromthe inposition of a sentence of
death. This Court has allowed oral argunent in other direct
appeal s of death sentences. A full opportunity to air the
i ssues through oral argunent is necessary given the
seriousness of the claims and the issues raised here. M.
Duest, through counsel, respectfully urges the Court to permt

oral argument.
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| NTRODUCTI ON

This appeal arises fromthe reinposition of a death
sentence at a re-sentencing that occurred 15 years after the
original trial at which the defense had presented 11 ali bi
wi t nesses and vigorously pursued a i nnocence defense. The
conviction rested on circunstantial evidence presented through
the testinony of eight wi tnesses who identified M. Duest as
the person they had seen on the weekend of the nurder in Ft.
Lauderdal e that they knew as “Danny.” The original trial was
a classic credibility battle that resulted in a conviction of
one count, preneditated nurder.

Between the original trial and the re-sentencing, Brady
mat eri al surfaced, but was held by this Court to not
sufficiently underm ne confidence in the outcome to warrant a
new trial.* At the re-sentencing, the State s nedical
exam ner revealed that his trial testinony had been
“incorrect.” The change in his testinmony |led the re-

sentencing judge to conclude that the previously found cold,

IOn May 9, 2001, while this appeal was pending before this
Court, M. Duest sought a relinquishment based on newspaper
accounts indicating that the Broward County Sheriff's O fice
had ordered DNA testing in M. Duest’s case. M. Duest sought
the opportunity to institute Rule 3.850 proceedings to
chal l enge his conviction. On May 24, 2001, the State opposed
M. Duest’s motion. On June 18, 2001, this Court denied M.
Duest’ s noti on.



cal cul ated and preneditated aggravator did not apply, and that
in fact, there had been no intent to kill.

At the re-sentencing, the State sought to prove
aggravating circunstances through the presentation of several
of the witnesses who had identified M. Duest as the
i ndi vi dual they knew as “Danny.” The State then sought to
preclude the defense fromchallenging the reliability of the
identification of M. Duest through the presentation w tnesses
who woul d have i npeached the identification. The re-
sentenci ng judge granted the State’s request and precluded the
def ense from presenting any evi dence “about the facts of this
case.” The defense was thus unable to challenge the State
wi t nesses identification of M. Duest.

As a result, M. Duest has never had cunul atively
consi deration of the excul patory evidence that the State
failed to disclose at the tinme of the original trial. And at
the re-sentencing, he was denied the right to defend,
chal l enge the State’ s case, and present favorable evidence
rel evant to determnm nation of whether the aggravating

circunstances urged by the State, in fact existed.? The

’For exanple, M. Duest was never indicted nor convicted
of robbing M. Pope, the deceased. The State sought to prove
that M. Duest commtted such a robbery through the
presentation of wi tnesses identifying M. Duest as the person
who was observed doing certain acts on the weekend of February

2



adversarial process has not worked In M. Duest’s case in a
manner consistent with the requirenents of due process.

STATEMENT OF THE CASE

On February 15, 1982, 64 year-old John Pope was found
dead frommrmultiple stab wounds. David Shifflett, M. Pope’s
roommate of six nmonths, arrived home at 6:15 p.m (T2. 428).3
He notice M. Pope’ s car, a gold Camero, was gone and the
front door open (T2. 413, 429). It was not until after 8:00
p.m when a friend arrived that M. Shifflet noticed a |ight
on in M. Pope's bathroom and his bed covered with blood (T2.
419). At that point, the police were called. The police
di scovered M. Pope’s body in his bathroom (T2. 419).4

Neil O Donnell was the bar nmanager at Lefty’'s, which he
descri bed as “a nei ghborhood gay bar” (T2. 444). He knew M.
Pope, but not by name, as a regular customer (T2. 447). He
saw M. Pope arrive at Lefty’'s on Monday, February 15, 1982,

at “[a] pproximately 2:30, 3 o' clock in the afternoon” (T2.

13-15, 1982, which the State asserted constituted
circunmstantial evidence of the robbery. By virtue of the
Court’s ruling, M. Duest was precluded from presenting a
defense to the robbery allegation.

M. Shifflet was “approximately forty years younger than
M. Pope” (T2. 577).

“When the police arrived, they found the clothes dryer
running with clothes inside (RL. 474).

3



448). M. Pope cane into the bar and sat next to an

i ndi vidual that M. O Donnell described as “[a] pproxi mately
five foot eight, five foot nine; medium brown hair, sort of
long; 25 to 32, sonething like that” (T2. 450). He
“believe[d]” the hair was “bushy” (T2. 474). This individual
was wearing “a gray jogging suit” (T2. 451). M. O Donnel

had seen this individual once before, in the bar the previous
ni ght wearing the sane jogging suit (T2. 452). He believed he
heard someone use the nanme “Danny, but | mean |’ m not sure. |
couldn’t swear to that.” (T2. 453). Wthin ten mnutes of M.
Pope’s arrival, M. Pope left with the man in the jogging suit
(T2, 454).

On February 17, 1982, M. O Donnell hel ped prepare a
conposite sketch of the person who departed Lefty's with M.
Pope (T2. 455). On April 20, 1982, the police asked M.

O Donnell to | ook at a photo-array. He picked out one of the
phot os and signed an affidavit (T2. 457). A week later, the
police then asked M. O Donnell to look at a live line-up (T2.
475). At the line-up, there was only one of the individuals
fromthe photo-array; that was the person whose photograph he
had identified a week before. That individual was LI oyd
Duest. M. O Donnell again identified him even though he

| ooked “a little different” (T2. 473). His hair was shorter;



it was straight, not bushy; and he was wearing gl asses (T2.
463, 473-74).5

Meanwhi | e, the police had talked to M chael Dem zio. He
had traveled from Al bany, New York, to Ft. Lauderdal e by bus
begi nni ng on February 11, 1982 (T2. 522). On the trip he net
an individual who identified hinself as “Danny” (T2. 522).
They started sitting with each other “around Washi ngton, D.C.”
(T2. 523). Danny told Dem zio that “he used to beat up fags,
roll fags, take them back to their house and rob theni (T2.
524). They arrived in Ft. Lauderdal e on Saturday, February
13th at around 6:00p.m (T2. 523). They went | ooking for a
pl ace to stay. They “ran into a guy that was sitting on a
car, his name was John” (T2. 525). He invited themto stay at
his place. They went there briefly where they net his
roommat e Joanne W oncek, before going out to “a party” (T2.
527). At the party, Dem zio net a girl, Tamry Dugan (T2.
528). At the time, Tamrmy was 15 years old (T2. 516). During
the “party,” all of the participants drank al cohol and
consunmed “pot and Quaal udes.” (T2. 539). The participants
returned to John’s place “at 5 o’'clock in the norning or

what ever” (T2. 539). There, the “party” continued (T2. 540).

M. Duest is also 5 10" (Rl. 1811), and not 57" as M.
O Donnell originally described “Danny” (Rl. 1704).

5



They “just hung out, relaxed, sat around” (T2. 528).

On Monday, February 15, 1982, Dem zio left the apartnent
in order to try and get a job at a restaurant (T2. 528). \When
he returned to the apartnent at “3:30, 4 o' clock,” *“Danny
pulled up in a brown Canero” (T2. 529). Danny was wearing a
jogging suit, “[g]ray, dark brown, brown with stripes on it”
(T2. 530). Dem zio saw sonme blood on the collar and the
sl eeve (R2. 531). Danny had a scratch on his face (T2. 531).
Danny then “took off” (T2. 531). No one else fromthe
apartnment came down to the car before Danny took off (T2.

542). Dem zio identified LI oyd Duest as Danny (T2. 524).

Tammy Dugan renenbered that she “nmet three people at a
bar and we had had a party” (T2. 498). The three were “a man
named Danny, a man named M chael Dem zio, and a man nanmed John
Scar pano.” The bar was named “Andy’s” (T2. 500). The
foursone “started partying together, and it ended up into an
all-night thing and carried on into the next day” (T2. 498).
They were joined by Joanne Woncek and a girlfriend of Tammy’s
from New York named LaDonna, “lI don’t know her |ast nanme” (T2.
499). Tamy was drinking and “on drugs” (T2. 512).

Tamy descri bed Danny as “five seven-five, five-eight,
sandy hair parted to the side, nustache, nmedium build” (T2.

501). He only wore “a gray sweat suit” (T2. 502). He had “a



tattoo on his armand | renenber a scar” (T2. 502). However,
Tammy was unsure where Danny had the scar (“Q You don’t know
where the scar was?” “A. Right. Correct.” T2. 502). Tammy
“had had a | ot Saturday night. It was a very heavy night”

(T2. 503). Tammy explained that “Sunday | don’t renmenber, you
know’ (T2. 503).

Tammy “like[d] M chael [Dem zio]” (T2. 501). She ended
up staying with himat the apartnment “for about a week, two
weeks” (T2. 502). On Monday while Denizio was gone, she
remenber ed Danny saying “he was going to go to a gay bar and,
you know, pretend that he was gay and pick up a guy and go
home with him and then, you know, steal his nmoney” (T2. 503).
Danny |l eft “for sometine until he returned with an ol der man”
(T2. 504). Joanne Woneck was in the apartnent too. Tammy
“was introduced to the old man. | don’t renmenber his nane”
(T2. 505). Danny and the old man soon left in a gold Canero
(T2. 505). Danny returned alone in the Camero “between four
and five” (T2. 505). He was tense, but he had been told to
| eave the apartment (T2. 506).

Tammy was subsequently shown “a photograph of the |ineup”
t hat included LI oyd Duest (T2. 508). She selected the
phot ograph of M. Duest as the person she “believed to be

Danny’ (T2. 508). She subsequently identified M. Duest at



his trial as “Danny.”

In February of 1982, Joanne Woncek |lived with John
Scarpano in an efficiency (T2. 481, 486). On Saturday,
February 13, 1982, when she got honme, she found M ke Dem zi o,
Tamy Dugan and Danny were staying at the apartnent (T2. 482).
“[T] hey all went out partying about fifteen m nutes after
[ Joanne] got home” (T2. 493). Later, she was awakened “by
peopl e com ng through nmy house and whatever they were doing in
it” (T2. 493). The people were very spaced out. “They were
totaled” (T2. 493). A window in the apartnent door was
br oken.

On Monday, Joanne called her enployer and reported she
was sick because of “lack of sleep” (T2. 483). Danny canme
into the apartnment at 3 o clock (T2. 483). Joanne and Tammy
were wat chi ng General Hospital. Danny was acconpani ed by a
bal d gentl eman that she identified, based upon a photograph,
as M. Pope (T2. 484). They had arrived in a gold Canmero (T2.
485). Danny went into the closet for a short tinme, then
turned around and left (T2. 487). At about 4:30, he returned
alone in the gold Camero (T2. 488). Danny showed Joanne,

Dem zi o and Tamry sone jewelry (T2. 489). At that tinme,
Joanne said “we were in the process of asking Danny to | eave

our home” (T2. 490). So he left. She was subsequently shown



a conmposite which she said resenbled Danny (T2. 490). Later,
she identified LlIoyd Duest as Danny (T2. 486).

On April 18, 1982, Lloyd Duest was picked up for
guestioning in Ft. Lauderdale (Rl1. 836). He was asked to
voluntarily acconpany a police officer to the station for
questioning regarding a homcide (R1. 844). M. Duest
voluntarily went with the police; he was not under arrest.
During questioning, he indicated that “he just arrived [in Ft.
Lauderdal e] approximately a week ago via [a] Trail ways bus”
(R1. 877).

M. Duest identified hinmself as Robert Brigida. Wen the
police ran a check on the nanme, they found that there was a
warrant from Massachusetts for Robert Brigida (RL. 37-38).

M . Duest was advised that he was “under arrest for warrants
in Massachusetts, at which tine he replied, ‘I was afraid you
were going to find out about those’” (Rl. 882). Unbeknownst
to the Ft. Lauderdale police, M. Duest was al so want ed.

Ni net een nont hs before, he had escaped while awaiting trial in
Massachusetts and was using an alias (RL. 1809). After being
fingerprinted on April 18'", M. Duest tried to flee (RL. 882).
He was | ocated at approximately 6:00 a.m the next norning.
The State presented this attenpted flight as evidence

establishing M. Duest’s consciousness of guilt (The



prosecut or argued, “All the man had to do was say | am not
Bobby Brigida and then he would be clear.” Rl. 1448).
However, the defense could not respond wi thout revealing the
fact that such a revelation would have led to the discovery of
numer ous out standi ng charges for M. Duest in Massachusetts
(RL. 37-38).°5

The police attenpted to check out M. Duest’s claimto
have arrived in Ft. Lauderdale in early April. A police
of ficer went to the Trailways Bus Station to | ook for M.
Duest’s bel ongings that he said he had left there in a | ocker
when he arrived (R1. 888). According to the police, the
search was unsuccessful; it produced no evidence corroborating
M. Duest’s claimthat he had arrived in Ft. Lauderdale a week
before he was stopped for questioning (Rl1. 895).

On April 20, 1982, an arrest warrant issued agai nst
“Robert S. Brigida, aka Danny, aka Bob, aka Bobby S. Brigida
(R1. 1702). The warrant was issued on the basis of the

affidavit executed by Deputy Feltgen. According to Deputy

The State’'s use of this evidence in this fashion seens to
violate this Court’s decision in Merritt v. State, 523 So.2d

573 (Fla. 1988). However, when the issue was raised as
appell ate i neffective assistance of counsel in M. Duest
habeas petition, this Court did not address Merritt. It

sinply held that appellate counsel was not ineffective because
relief would have been denied under the rationale of Bundy v.
State, 471 So.2d 9 (Fla. 1985). Duest v. Dugger, 555 So.2d
849 (Fla. 849).
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Feltgen, M. Pope had been | ast seen at Lefty’s Bar by Nei
O Donnell who reported that M. Pope “left the bar in the
conpany of a white nmale, approximtely twenty-five to thirty
years of age, 5 7" - 58", with bushy brown hair, bushy
si deburns, and a nustache.”’ Deputy Feltgen reported that
“Neil O Donnell stated that the said white mal e had been
observed inside Lefty’'s on the past three evenings” (R1.
1704) .8 Deputy Feltgen further reported that on April 20,
1982, he displayed a photo line-up to Dem zio and O Donnel
and that they both identified Robert Brigida (RL. 1706).
VWhen he was arrested, M. Duest advised the police that
he had just travel ed from Boston, Massachusetts, to the Ft.
Lauderdal e area on April 5, 1982. Deputies fromthe Broward
County Sheriff’'s Ofice testified that they attenpted to
corroborate M. Duest’s claimthat he had recently arrived in
Ft. Lauderdale via a bus. However, Deputy Feltgen testified
t hat when | aw enforcenent personnel sought to verify M.

Duest’s arrival via a Trailways bus in early April of 1982, no

'According to the presentence investigation prepared in
M. Duest’s case, M. Duest “stands 5' 10" and wei ghs 175 | bs”
and he was born on 10-27-51 (R1. 1811).

8This was not O Donnell’s trial testinony. And it was
inconsistent with Dem zio s testinony that “Danny” travel ed
with Dem zio on a bus and arrived in Ft. Lauderdale at 6:00
p. m on Saturday, February 13, 1982.
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physi cal evidence to support the claimcould be found (RL.
887-88, 895).°

On April 30, 1982, M. Duest was picked out of a live
i neup by Neil O Donnell and M ke Dem zio (R1. 990-91). On
May 12, 1982, M. Duest was indicted for the preneditated
murder of M. Pope (R1. 1701). The indictnment only contained
t he one count. There was no charge of robbery. The
i ndi ct mnent contained no reference to a finding of probable
cause regardi ng any aggravating circunmstances.

M. Duest’s trial began March 7, 1983. M. Duest was not
mat ched to any physical evidence was found at the crime scene.
Five latent fingerprints were lifted fromthe bathroom door
al one (R1. 471). The lifted prints were submtted to a
fingerprint examner (Rl. 473). There was sone hearsay
testinmony that the exam ner found the majority of the prints
not suitable for conparison, no evidence was presented
regarding the results of any conparison as to the usable
latent print (R1. 472). A forensic serologist testified, but
gave no testinony that any of M Duest’s blood was found at

the crime scene (Rl. 862-73).

What was not revealed until public records were provided
i n post-conviction proceedings was the fact that in the
personal effects taken from M. Duest at the time of his
arrest was a bus ticket reflecting travel from Boston,
Massachusetts, to Mam commencing April 5, 1982 (PC-R 193).
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The focus of the trial was on the issue of identity, i.e.
whet her LI oyd Duest was the person known as “Danny” who was in
Ft. Lauderdal e on February 15, 1982. During the trial, the
State called Neil O Donnell to identify LlIoyd Duest as the
person seen |eaving Lefty’s with M. Pope. M chael Dem zio
(R1. 642), Tammy Dugan (R1. 807), and Joanne Woncek (R1l. 929)
were called and identified M. Duest as Danny” and testified
to seeing itens in “Danny’s” possession after the tine the
hom ci de woul d have occurred, which fit the description of
items mssing from M. Pope’s residence.

At the conclusion of the State’s case, M. Duest’s
counsel argued a “notion for judgnment of acquittal as to the
murder in the first degree” (Rl. 1851). |In support of the
noti on, counsel stated:

Judge, all | can say, the State has proceeded on,
admttedly in their opening argunment and throughout
the case, that there are circunstantial evidence. |
will submt that the evidence has not been presented
concerning a preneditated act does not exclude every
reasonabl e hypothesis of innocence as concerning
prenedi tation, insofar as his state of mnd at the
time that the incident occurred.
(R1. 1854). The prosecutor responded by citing the evidence
that he believed supported preneditation. He concluded, “I
think as to sufficiency, | think it is a conpelling - quite
honestly | feel it is an extrenmely strong case agai nst this.

At least it is a sufficient” (RL. 1855). The judge responded,
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“1 think at this point it is at least sufficient. | am going
to deny your nmotion” (Rl1. 1855-56).

In his defense, M. Duest presented a nunmber of w tnesses
from Watert own, Massachusetts, to testify that during
President’s Day weekend in 1982, M. Duest had been in
Watertown. M. Duest had previously escaped from
incarceration in Massachusetts and was hiding from| aw
enforcenent in the famly home (PC-R 169-72). Because he was
an escapee, his famly undertook to hide his presence from al
but trusted friends. However, the jury was not advised that
M. Duest was on the lam The defense w tnesses were thus
unable to explain the reason for M. Duest’s seem ngly odd
behavi or that they described in there testinmony. The
prosecutor in his closing described it as “caneo appearances”
that were simlar to those enployed by novie director, “Alfred
Hitchcock” (R1. 1396-97).

M. Duest’s nmother testified that she saw her son on
Sat urday, February 13'" (R1. 1195). However, she was unaware
of his whereabouts for the following two days (R1. 1200). She
al so recalled, as part of her testinony, that she and her
husband had taken Lloyd to the bus station to catch a bus to
Ft. Lauderdale in early April (RlL. 1192-95).

Ri chard Duest (Lloyd' s father) testified that he saw
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LI oyd Duest cleaning his van on February 15'" and LI oyd gave
his dad a yellow sales slip froman auto parts store (RL.
1235). Ri chard Duest recalled taking Lloyd to the Boston
bus station on April 5, 1982 (Rl1. 1232).

Al so testifying for LlIloyd Duest at his trial were: Debra
Duest (Lloyd s sister)(Rl1. 1018, 1022), Eddi e Lavache (her
fiancé) (RL. 1914), Paul Duest (LlIoyd's brother)(Rl. 1074,
1078), Nancy Kerrigan (LlIoyd s other sister)(Rl. 1992),

Matt hew and Di ane Turner (famly friends)(RlL. 1863, 1887),
Frank Duest (Lloyd s uncle)(Rl1. 1095), Mark Duest (Lloyd s
cousin)(R1l. 1115), and Stephen Fralick (the owner of an auto
parts store who testified that LlIoyd purchased a fan belt on
February 15'" and produced a receipt)(Rl. 1954). They each
reported seeing LlIoyd Duest in Watertown, Massachusetts on
February 14t and/or February 15th,

In rebuttal, the State called WIlIliam Long on March 17,
1983 (R1. 1300).' M. Long was the individual who tipped the
police off on April 18, 1982, that the suspect was in Ft.
Lauderdal e (R1. 1302). However, M. Long gave the police a

fal se name for himself (Rl. 1312). During M. Duest’s trial,

“The prosecutor noted while the parties argued the
def ense’ notion for judgnent of acquittal at the end of the
State’s case, that he had received a phone call froma
potential witness that turned out to be Richard Long (RL.
1858) .
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the police ran an ad in a gay nagazine in Ft. Lauderdal e
seeking to locate the April 18'h tipster (RL. 1313). The
manager at Lefty’s, who was aware of the progress M. Duest’s
trial told M. Long, “I think this m ght be you” (Rl. 1313).
The manager told M. Long “that this guy that was with you
killed sonmebody” (R1. 1329).

M. Long called the prosecutor and infornmed that he was
the man who provided the tip on April 18!". He identified
LI oyd Duest in the courtroom and indicated that he first seen
t he defendant in Lefty’'s in the early norning hours of
February 14, 1982.1'' They began tal king “sonme time between
12: 00 and 2:30 in the norning” (RL. 1303). After Lefty’s
closed at 3:00 a.m, they went M. Long’s residence, eight
mles away (R1. 1309). They were there for about twenty
m nutes during which tine M. Duest used the phone (R1. 1310-
11). M. Long then “drove him back to his residence,” which
was near Lefty’'s (R1. 1310). M. Long did indicate that the
conposite sketch “didn’'t even | ook that nmuch like [M. Duest]
(R1. 1329).

The State also called Edward Heffelman in rebuttal (RL.

1278). He testified that in Decenber of 1981 he started

UOf course, this placed M. Duest in Lefty's at precisely
the sane tinme he was supposedly partying with Dem zi o, Tammy
and Joanne.
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working in an adult bookstore in Ft. Lauderdale. On February
18, 1982, he was shown a conposite sketch of the suspect in
t he Pope hom cide (RL. 1269). The police |ost contact with
M. Heffelman, relocating himafter the trial had started in
March of 1983. At that tine, he identified M. Duest froma
photo lineup (R1. 1270). He reported that it |ooked like a
guy that used to frequent the bookstore (Rl. 1282). He
beli eved the guys nane was “Bobby or Donny. | can’'t be sure”
(R1. 1283). \When asked if the guy was in court, M. Heffelman
said “He | ooks sonmething |ike that fellow over there but --"
(R1. 1282). \When asked to explain, M. Heffelman said, “It
| ooks |i ke that guy over there. A little different, though.”
(R1. 1283). M. Heffelnman also testified that M. Duest
“[d]oesn’t | ook like that picture” (RL. 1282). As to M.
Duest, he said “[h]e looks a little different today” (RL.
1283) .

Thus, the jury was presented with a classic credibility
battle. The State presented a circunstantial evidence case
t hat “Danny” had commtted the nurder and had several
wi tnesses identify LI oyd Duest as Danny. On the other side
were the famly and friends of M. Duest who testified that
M . Duest was in Massachusetts at the tine of hom cide.

Dr. Wight, a medical exam ner was called as a w tness

17



against M. Duest in the 1983 trial. Dr. Wight testified he
conducted an autopsy on M. Pope at about 9:30 p.m on
February 15'" (R1. 913). He determ ned that M. Pope had been
dead at | east four hours (R1. 913). He found that M. Pope
“died of multiple stab wounds” (R1. 905). Dr. Wight, in a
pretrial deposition on January 13, 1983, opined that M. Pope
di ed somewhere between fifteen seconds and five mnutes after
bei ng stabbed (T2. 404-06).' The sentencing judge said that
according to Dr. Wight there were el even stab wounds “sone of
whi ch were inflicted in the bedroom and sone inflicted in the
bat hrooni (R1. 1834, Judge’s findings in support of heinous,
atroci ous and cruel aggravator).1

Dr. Wight's testinmony was used by the State as

2Since the focus of the trial was upon identity, neither
party elicited fromDr. Wight testinony regarding his opinion
that M. Pope di ed sonewhere between fifteen seconds and five
m nutes after being stabbed. However, Dr. Wight indicated
noted that M. Pope’s body was found in the bathroom and t hat
the |l aceration to the back of the head was “consistent with
t he i ndividual having fallen after being stabbed to death”

(R1. 910). However, Dr. Wight refused to express an opinion
as to whether “a mpjority of the wounds that were inflicted
were, in fact, inflicted in the bathrooni (R1l. 915-16).

BAt M. Duest’s re-sentencing in 1998, Dr. Wi ght
indicated that his 1983 testinony was “incorrect” (T2. 399-
400). In 1998, Dr. Wight concluded that M. Pope was stabbed
on the bed. He then managed to stop the blood flow and go into
the bathroomto clean-up. VWile there, the blood flow
resumed. M. Pope passed out and died, up to thirty m nutes
after being stabbed (T2. 402-06). As Dr. Wight explained in
1998, if M. Pope had called the police during the first
m nutes, he would have |ikely survived (T2. 406).
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circumstantial evidence of preneditation. |In fact, on direct
appeal M. Duest challenged the sufficiency of the evidence of
premedi tation, arguing that his notion judgnment of acquittal
shoul d have been granted (R1. 1851, 1856, 1204, 1295). 1In
finding “that there was sufficient evidence of to sustain

def endant’ s conviction of prenmeditated nmurder,” this Court
relied upon Dr. Wight's finding that “[t] he cause of death in

this case was nultiple stab wounds.” Duest v. State, 462

So. 2d 446, 448 (Fla. 1985).

On March 19, 1983, M. Duest was convicted of
premedi tated nurder (Rl. 1792).1* That sanme day, the penalty
phase proceedi ngs were conducted. The jury returned a 7 to 5
death recomrendation (RL1L. 1802). On April 14, 1983, the judge
i mposed a sentence of death. She found five aggravating
ci rcumst ances, but nerged two of them 1) prior conviction of
violent felony, 2) the homcide commtted in the course of a
felony, 3) the hom cide was commtted for pecuniary gain, 4)
the hom ci de was especially heinous, atrocious or cruel, and
5) the hom cide was committed in a cold, calcul ated and
prenmedi tated manner wi thout the any pretense of noral or |egal

justification (RL. 1833-34). The second and third aggravators

1“Since there was no robbery count in the indictnent,
there was no conviction on a robbery count (R1. 1792, 1833).
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were nerged. The judge found no statutory mtigator applied
(R1. 1835). She did not address non-statutory mtigators.
This Court on direct appeal upheld these findings. Duest v.
State, 462 So.2d at 449-50.

| n post-conviction proceedings, it was |earned that the
State had failed to disclose its possession of the bus ticket
t hat corroborated M. and Ms. Duest’s testinmony that they
took Lloyd to the Boston bus station on April 5, 1982. This
Court found that “the state inadvertently failed to furnish

the ticket to the defense.” Duest v. Dugger, 555 So.2d 849,

850 (Fla. 1990). However, this Court noted that the jury had
heard and “chose to believe the state’s w tnesses rather than
the witnesses introduced by the defense concerning Duest’s
wher eabouts on the date of the nurder.” 1d. Accordingly,
this Court concluded that “the introduction of the bus ticket
woul d have done little to enhance the credibility of Duest’s
parents” given the other evidence of guilt, and therefore,
confidence was not undermined in the outcone.?® |d.

The Eleventh Circuit vacated M. Duest’s sentence of

death and ordered a re-sentencing on Johnson v. M ssissi ppi

®The bus ticket would have al so corroborated M. Duest’s
initial statenment to | aw enforcenment on April 18, 1982, that
he had just arrived in town (R1. 877). The State introduced
this statenment and suggested that it was not true.
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grounds. Duest v. Singletary, 997 F.2d 1336 (11'" Cir 1993).
The Court did address the Brady claimand said “[a]dmttedly,
t he existence of the ticket serves to corroborate the
testimony of Duest’s parents that they put himon a Ft.
Lauder dal e- bound bus in Boston on April 5.7 Duest v.

Singletary, 967 F.2d 472, 479 (11th Cir. 1992).' However, the

El eventh Circuit denied relief on the Brady claimnoting that
“[t]he jury failed to be swayed by introduction of an auto
parts store receipt from Watertown, Massachusetts, dated
February 15, bearing the nane of ‘Duest.’” |d.

Foll owi ng the Eleventh Circuit’s ruling vacating M.
Duest’s sentence of death, the State opted at the direction of
the victinmis famly to again seek a death sentence. Counse
was appointed for M. Duest on Septenmber 20, 1994 (R2. 4). On
Cct ober 17, 1994, counsel filed a discovery denmand requesting
anong ot her things that “the prosecution disclose to the
def ense counsel any material information within the State’s
possessi on or control which tends to establish, the existence
of any of those ‘mitigating circunmstances’ set forth in

Section 921.141(6)(a) through (g) or any other fact or

After the initial Eleventh Circuit decision reported at
967 F.2d 472, the United States Suprene Court vacated the
grant of relief and ordered reconsideration. The Eleventh
Circuit again granted habeas relief in the decision reported
at 997 F.3d 1336.
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circunmstance tending to mtigate culpability for the offense
charged which is known to the State or its agents.” (R2. 18).
Counsel further explained, “[t]he above demanded i nformation
being relevant to an extrenely critical stage of the
proceedi ngs, it nmust be provided well in advance of trial of
this cause in order that counsel for the Defendant m ght
effectively make use of the mitigating evidence, conment upon,
deny, explain rebut or present evidence challenging the
accuracy and/or materiality of the identified alleged
aggravating circunmstances.” (R2. 18). On October 23, 1995,
anot her Motion to Conpel Disclosure of Mtigating
Circunstances was filed on behalf of M. Duest (R2. 106). It
sought to conpel the State “to disclose all favorable
evidence” in the State’'s possession (R2. 109). Counsel also
filed a Motion to Produce Crim nal Records of State Wtnesses
(R2. 103).
The State filed a response to these and ot her notions on
May 19, 1998. The State asserted:
with regard to the information that is discoverable,
the State would submt that the defendant has the
initial burden of trying to discover such evidence.
Medina v. State, 466 So.2d 1046 (Fla. 1985). The
State is not required to prepare the defense’s case
and is under no duty to furnish the defense with
information that is otherw se reasonably attainable.
Id.; State v. Crawford, 257 So.2d 898 (Fla. 1972);

Martinez v. State, 346 So.2d 1209 (Fla. 3d DCA
1977). Only after the defendant denonstrates that
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he has been unable to independently obtain the

i nformation, sought through the exercise of due
diligence, is the State required to provide the

def endant with information in its possession. State
v. Coney, 294 So.2d 82 (Fla. 1974). A prosecutor
has no duty to undertake a fishing expedition in
other jurisdictions in an effort to find potentially
i npeaching information every time a crim nal

Def endant nmkes a request for information regarding
a state witness. United States v. Meros, 866 F.2d
1304 (11M Cir. 1989). Therefore, because Defendant
has failed to establish the necessary predicate that
he has been unabl e, through the exercise of due
diligence, to obtain the informtion requested, the
State should not be ordered to provi de Defendant
with the information requested.

(R2. 219-20).
VWhen the notion was heard on June 29, 1998, the
prosecut or stated:

We are on a continuance duty there, but as far as
confabul ating thing which is what the defense

i nvari ably does on mtigating circunstances upon
anyt hi ng about his prior background, which they can
gush up and bring it to court, whether the

ki ndergarten teacher gave her an apple, whether he
attended school in third grade.

These are all things that conme in. | am
oblivious to those things. | don't even think
they’re mtigating, but they' re invariably allowed
in and the appellate court wants all of this brought
to bed.

THE COURT: Do you have any - - you’'re under an
ongoi ng di sclosure, if you cone across any Brady
evidence, so | don’t know that this is really - -

MR. CAVANAUGH: | think it essentially is a
moti on for reduction of favorable Brady evi dence and
| will certainly will provide it, if |I know of any.

THE COURT: So we’ |l just put down that it’'s
granted. If you have any, you will disclose it.
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(TS2. 119-20).

The trial court then took up M. Duest’s notion for
di scl osure of crimnal records of State witnesses. As to this
notion, the prosecutor argued:

| don’t have them The State of Florida is not
Big Brother. W don’t check the lives of all of
t hese people and all -
(TS2. 122). M. Duest’s counsel argued that given the
lifestyle of the witnesses involved, it was very possible that
they crimnal convictions in other states and “the State is
readily able to pull out an NCIC on these individuals where as
Il - -7 (TS2. 124). The judge denied the notion w thout
prej udi ce sayi ng:
If you can conme in and show sonme - - if you had sone
reason to believe that a certain witness has a
crimnal, you know, has commtted sone crimna
of fense and that there’s a record, | will order the
State to give it to you.
(TS2. 123).

During the sanme hearing, the judge brought up M. Duest’s
notion to preclude various aggravating circunstances. The
parti es addressed “hei nous, atrocious, or cruel.” The
prosecutor that Dr. Wight's testinony would establish a basis
for this aggravator:

Here’s a man who suffered nmultiple upon nultiple
stab wounds in a manner in which he's turning, he

gets it in the front, he gets in the back, he gets
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it in the head.

There is a roomthat’s literally covered with
bl ood all over as this man frantically tried to
preserve his |ife where this nman was endeavoring to
take [it] [i]n effect, unfortunately was successf ul
in taking it.

In fact, there s evidence to show the heinous
nature of this is that even after the man was dead,
after he apparently, this defendant had rifled
t hrough and gotten his jewelry, jewelry box, he then
sl ashes the man in the back of the head as he lay on
t he bat hroom fl oor because there is a wound
inflicted post nortem It’s |ike one extra for good
measur e.

(TS2. 110-11)(enphasis added).!” After listening to this
description of the evidence to be presented, the judge denied
the notion to preclude the “heinous, atrocious, or cruel”
aggravator (TS2. 111).

The judge then took a short recess. When she returned,
she noted that this Court had upheld the aggravators in the
direct appeal. She then permtted M. Duest’s counsel to
argue its notion regarding “cold, calcul ated and
premeditated.” (TS2. 112-15). The judge then announced she
woul d reserve the motion for the tinme being (TS2. 116).

Later, in the hearing she returned to the nmotion in limne “to
precl ude i ntroduction of evidence and/or application [of]
cold, calculated and preneditated. That is denied, assuning |

hear evidence, you know. ” (TS2. 127).

YThe prosecutor’s statenment was revealed to be fal se when
the nmedical examner testified as the State’'s first w tness.
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During this hearing, the prosecutor never reveal ed that
Dr. Wight had reviewed his prior testinony and determ ned
that he had been in error. The prosecutor did not reveal that
Dr. Wight had re-exam ned the evidence and determ ned that
t he assailant had left M. Pope alive and with the means to
save himself (T2. 406). |In fact, he falsely argued that the
assailant was still there after M. Pope’s death and inflicted
post-nmorteminjuries (TS2. 111).
On COctober 5, 1998, jury selection comenced. The next
day, a jury was enpaneled in circuit court to hear the
aggravating and mtigating circunmstances in the above-entitled
case.
On COctober 7, 1998, the parties gave openi ng statenents.
During the defenses opening statenent the State objected when
def ense counsel told the jury:
VWhen he was in trial he maintained his innocence and
mai nt ai ned his plea of not guilty. Wen he was
sentenced he maintained his plea of not guilty and
his innocence [ ], he maintained his plea of not
guilty and innocence and today that is the case as
wel | .

(T2. 328). The prosecutor at a side bar said, “Judge, that is

totally outrageous and the State of Florida noves for a

mstrial” (T2. 328). The notion for a mstrial was deni ed,

but the judge sustained the objection explaining “client’s

been found guilty” (T2. 328). After the side bar was after,
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t he judge advised defense counsel in front of the jury, “M.
LI orente, your client’s been tried, found guilty. Proceed
with the penalty phase” (T2. 328).

The State’'s first witness was Dr. Wight. He indicated
t hat he had conducted an autopsy on M. Pope in 1982. He
testified that there was approximtely 750 ms. O bl ood
present in M. Pope's bed (T2. 343). He indicated that the
| oss of that anount of blood was not |life threatening (T2.
383). Dr. Wight testified that M. Pope was stabbed on the
bed.'® At sone point, he got up off the bed and went in the
bat hroom (T2. 384). “None of [the stab wounds] woul d have
cause himto stay [on the bed]. He has nothing that will nake
him either in the early part of this episode that will nake
hi m unconsci ous or can’t nmove” (T2. 370). When he got up, he
did not |leave a trail blood as he noved into the bathroom
There was no bl ood droplets “on the rug between the bed and
t he bathroont (T2. 391). Dr. Wight testified that this was
expl ai ned by the ease with which M. Pope could have stopped
t he bl eeding by “holding his tenple” (T2. 358, 392).

Once in the bathroom M. Pope sat on the conmopde (“No

BDr. Wight specifically testified that there was no
evi dence that another person was present hol ding himdown on
the bed. Dr. Wight saw no signs of a “transfer” of bl ood
t hat woul d suggest the presence of another person (T2. 388).
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guestion about it.” T2. 402, 347). There was evidence that he
tore off sonme toilet paper, perhaps to clean hinself (T2.
384). At sone point, he nust have let go of his tenple. Wen
he did there was an imedi ately blood flow (T2. 392). At sone
point, he attenpted “to stand up then fell over” (T2. 364).
This was because with his blood |loss “[w hen you shift, put
your |egs that nmuch | ower than your heart, boom the |ights go
out pretty nuch instantaneously” (T2. 364). Dr. Wight
testified that “when he finally collapsed in the bathroom and
hit his head either on the bath tub or the, probably the floor
of the bathroom [it] produc[ed] [a] |aceration” (T2. 363).
The abrasion on the back of M. Pope’s head “matche[d] up with
the edge of the bathtub or his with his final collapse, either
the edge of the tub or the floor” (T2. 395). This was Dr.
Wight's explanation of the injury that the State had
previ ously suggested was inflicted by the assail ant post-
nortem He saw no evidence of struggle of any type in the
bat hroom (T2. 395-96).

As to the stab wounds, Dr Wi ght explained “[n]one of
t hese blows are any that will kill you very fast” (T2. 386).
According to Dr. Wight, M. Pope was conscious fifteen to
twenty m nutes, “[y]eah, maybe even nore” (T2. 388, 406). He

may have lived “up to half an hour” (T2. 406). During that
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time, if M. Pope had sought help, “there [was] an
outrageously high probability that” he woul d have been saved
(T2. 393). Dr. Wight concluded that if M. Pope had picked
up the phone and tel ephoned for help, “if he had done that
during the first five mnutes. There s really just no, he
woul d have done fine” (T2. 406). Had he called after fifteen
m nutes, “it raises the possibility that he could not be
resuscitated but he’s not going to cross over 50/50 until
pretty late, that in that tine period” (T2. 406).

Dr. Wight explained that in his opinion the likely
reason that M. Pope did not seek treatnent was because “he
was apparently a bisexual or honmpbsexual male who had been a
het erosexual male” (T2. 393). “[I]t’s well known in the
medical literature as well because they don’'t want people
aski ng them about their sexual behavior. They don't call the
police” (T2. 393).1°

During his testinony, Dr. Wight acknow edged that his

prior testinony in 1983 was in error. He indicated that

“Dr. Wight's testinony began on Wednesday, October 7,
1998. After the direct exam nation was concluded, the court
recessed for the weekend (T2. 372). Before the cross-
exam nati on was conducted on Monday, October 12, 1998, the
def ense asked the judge to inquire of the jury regarding “the
publicity surroundi ng the Wom ng nurder” (T2. 377). The
Mat t hew Shephard hom cide in Wom ng had been di scovered
during the weekend recess and was maki ng nati onal headlines.
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“between the tine, back in 19 hundred and ‘83 and 19 hundred
and ‘98 when | had a chance to sit down and go over the

phot ographs and the autopsy report again” (T2. 390). In
readi ng his deposition and prior testinmony, Dr Wi ght
“realized that | was incorrect” (T2. 399-400). He expl ai ned
he had been incorrect “[b]Jack then,” referring to his
testinmony in 1983 (T2. 400).

The State’s next witness was David Shifflett, M. Pope’s
housemat e. Because he was deceased, his 1983 testinony was
read to jury in 1998 (T2. 409). His testinony generally
concerned the discovery of M. Pope’s body. He also indicated
that the only items he noticed that were m ssing were M.
Pope’s car and his jewelry box (T2. 413, 422).

The State’s third witness was Neil O Donnell. M.

O Donnell was al so deceased (T2. 442). His 1983 guilt phase
testinmony was read to the jury in 1998. After his testinony
had been read in its entirety, the judge excused the jury (T2.
476). Thereupon, the foll ow ng occurred:

THE COURT: M. Cavanagh, between being |ate and
having this transcript read, | feel you have wasted
about a - - there was nothing in this testinony that
went to the penalty phase of this proceedi ng.

MR. CAVANAGH: It goes - -

THE COURT: It only dealt with identification.

MR. CAVANAGH:. He picked himup at a gay bar and

30



it relates to the testinony of the witnesses of what
t hey saw, where they were going, it was at Lefty’s
bar. It’'s all interrelated, Judge, | can't try it
in a vacuum

THE COURT: You sure better have sonme reason to
take up an hour of ny time. What are you, what
aggravat or does that go to?

MR. CAVANAGH:. To the robbery, Judge.

THE COURT: You better have evi dence of a
robbery.

MR. CAVANAGH: But it ties into Lefty’' s bar and
the other, nmy next witness will talk about Lefty’'s
bar .

THE COURT: M. Cavanagh, you' re not going to
make a focus of these proceedings the guilt phase
and the identification. This man has already been
found guilty, go to those aggravating factors,
that’s it. The medical exam ner was totally
rel evant, everything he had to say regardi ng an
aggravating circunstance was absolutely rel evant.
l"mstill waiting to hear other relevant testinony
in regards to this man being identified at a bar.
It doesn’t make any difference, the testinony the
ot her witness had. You read in the roommate, he
could identify things were taken, the car wasn’'t
there, that’s fine, that’'s relevant. Don’'t give nme
anynore of this stuff that’s not relevant.

MR. CAVANAGH: | have the people now who were at
t he house around the corner fromthe bar to talk
about his appearances, the property that he had, the
car that belonged to the victim

THE COURT: That is relevant, the car and the
property.

MR. CAVANAGH: It's all tied into this Lefty's
bar, the location of Lefty' s bar.

THE COURT: Do you understand what |’ m sayi ng?
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These people don’t need to know anyt hi ng nore than
what the penalty relates to, the aggravating
circunstances. It does not matter to them \hat
happened and how did they prove this was the person
who did it, that’s not relevant.

MR. CAVANAGH: The problem | had with this
wi t ness, Judge, because - -

THE COURT: |I'mjust telling you what | found,
that’s it.

MR. CAVANAGH: The rel evant portion, if | call
hi m back, if he was alive we could have had a
simlar, a portion of that was read back but
unfortunately we had the full right of cross
exam nation and confrontation. | couldn’t ignore
that but the proximty of Lefty’'s bar, the |ocation
of Lefty’s bar.

THE COURT: Has nothing to do with an aggravating

circunstance in this case. It does not go to prove
anything as far as an aggravating circunstance, that
is what | amtelling you. It was not relevant. You

better call relevant w tnesses, stop wasting the
time of this Court.

MR. CAVANAGH: | will explain the relevance, wll
beconme rel evant through the next w tness.

(T2. 477-79) (enphasi s added).

The State’s fourth w tness was Joanne Woncek Avery. She
testified live in 1998, regarding her encounters with “Danny”
during the weekend of February 13, 1982. She was specifically
asked by the State if she could identify “Danny” in the
courtroom (R2. 485). Thereupon, she pointed to M. Duest
i ndicating that he was “Danny” (T2. 485).

The State’'s fifth witness was Tammy Dugan. Because she
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was deceased, her 1983 guilt phase testinmny was read to the
jury in 1998 (T2. 496). Her testinony concerned her nmenories
of the weekend of February 13, 1982, and her identification of
M. Duest as “Danny.”

The State’s sixth witness was M chael Dem zio. He
testified live in 1998, regarding his contact with “Danny” in
February of 1982. He was asked by the State if he coul d
identify “Danny” in the courtroom (T2. 524). Thereupon, he
identified M. Duest as “Danny.” During the cross-exam nation
of Dem zi o, defense counsel attenpted to bring out the fact a
nunber of the details that Dem zio provided in his testinony
had not been provided to the police when he had been
guestioned on February 17, 1982 (T2. 537). He had not advi sed
the police that “Danny” had bl ood on his clothing. The
prosecut or objected to the questioning. At a side bar, the
judge called the questioning “[n]egative inpeachnment, counsel”
(T2. 537). The judge ruled, “I'’mnmmaking the ruling here it is
negative inpeachnment, can’t conme in” (T2. 538). Thereupon,

t he judge advised the jury that the objection was “sustained”
(T2. 538).

After a recess, the cross-exam nation continued.

Regardi ng Dem zio’'s testinmony that he had seen bl ood on

“Danny’ s” clothing, defense counsel asked Dem zio, “[d]o you
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recall that your statenent to [the detective] was that |
really didn’t pay that nuch attention to hin” (T2. 538). The
State objected, and the judge again said “[s]ustained, it’s
not i npeachnment” (R2. 538). After an overnight recess, cross-
exam nation continued. When asked if “Danny” had been around
on Sunday, February 14t" Dem zio said he couldn’t be sure. “I
woul d have to | ook at the testinmony again” (T2. 553).

Ther eupon, Dem zio reviewed his 1983 testinony in order to
remenber the events of February 14" (T2. 553).

The State’s seventh witness was Robert Harris (T2. 567).
He was asked to explain “M. John Pope’s uni queness as an
i ndi vi dual human being” (T2. 573). M. Harris also testified
that the gold Camero was found in the parking | ot of the
Galleria Mall and that he took custody of it (T2. 570). M.
Harris also reveal ed that M. Pope’s roommte, M. Schifflet
used drugs and was not required to pay rent, although “[h]e
did pay when he could” (T2. 578).

The State’s eighth witness was Broward County Deputy
Sheri ff Rene Robes. Deputy Robes testified that the m ssing
jewelry box was never recovered (T2. 628). Deputy Robes al so
testified that M. Duest escaped from custody in July of 1982
(T2. 630). Deputy Robes frisked M. Duest when his was

arrested followi ng the escape. When Deputy Robes frisked M.
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Duest, he found “a honemade knife” (T2. 631).

The State then presented the transcript of M. Duest’s
April, 1987, guilty plea to an escape charge arising fromthe
July, 1982, incident (T2. 643). The transcript included the
prosecutor’s allegation as to the factual basis for the
charged which included to M. Duest’s display of “a honmenade
kni fe” (T2. 643).20

Next, the State presented M. Duest’s 1970 conviction for
arnmed robbery in the State of Massachusetts (T2. 645).

The State’s ninth witness was David Pope, John Pope’s son
(T2. 647). He testified to his nmenories of his father. He
descri bed his father’s uni queness as an individual (T2. 651).
During M. Pope’s testinony, he “had several episodes of
enotion” which pronpted the defense to make a notion for
mstrial (T2. 655). The notion was denied, although the judge
instructed the prosecutor that as to his next w tness, John
Pope’s daughter (Lillian Pope), “please focus her a little
nore because the issue is really the inpact and not the

hi story of what a good father over all those years and

“Prior to the re-sentencing proceedings, M. Duest filed
moti on seeking to set aside the escape conviction and
challenging its adm ssibility (T2. 231). M. Duest asserted
that he pled guilty to the escape charge five years after the
i nposition of a death sentence because he was advised by his
defense attorney and the presiding judge that the plea would
have no affect in his death case (T2. 233, 634, 636).
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everything” (T2. 655).

The State’s final witness was Lillian Pope. M. Pope
testified as her nmenories of her father (T2. 659).

In anticipation of the defense’ s case, the prosecutor
nmoved to preclude the defense from presenting any testinony
fromM. Duest’s famly menbers regarding his guilt phase
defense that he had been in Massachusetts at the tinme of the
murder (T2. 656). Thereupon, the follow ng occurred:

THE COURT: No, no, this goes to penalty. This
is only as to mtigating, what kind of kid he was,

background, that kind of stuff. Nothing about the
facts of this case or else you' re out of here.

MR. LLORENTE: Yes. For the record, Judge, it
woul d be my contention that the State is [sic]
opened the door to bring in the fact that he’'s
al ways mai ntai ned his innocence nunerous tinmes by
bringing in his bad deeds into issue and - -

THE COURT: No.
(T2. 657) (enphasi s added).
Lat er when proceedi ngs resuned the next day, the
prosecution again raised the matter:
MR. CAVANAGH: | still have ny ongoing notion in
| i mne about not resurrecting matters pertaining to

resi dual doubt or anything |like that.

THE COURT: | think that we have fully discussed
that and M. Llorente understands that should the
defense raise an issue, an alibi or sonething of
that nature that you're, they' ' re only opening up a
whol e proceedi ng.
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MR. LLORENTE: Well, | understand the Court’s
ruling, although again | argue, renew ny notion. |
shoul d be entitled to bring up evidence to that
because the State opened the door with the
presentation of identification of wtnesses and
evi dence, but the Court has precluded nme from going
into that, obviously |I have to abide by the Court’s
ruling.

THE COURT: Ri ght.
(T2. 748) (enphasi s added).

In his case, M. Duest called eleven witnesses to testify
regarding mtigating circunstances. John Boone, an expert in
the field of corrections, testified regarding M. Duest’s
incarceration in the State of Massachusetts and to its effects
upon M. Duest who was 18 years old at the tinme (T2. 590).
John Cel osi, an enployee of the Broward County Jail, testified
to the assistance M. Duest had provided himin translating
sign | anguage and facilitating communication with another jail
inmate (T2. 625). Robert Huber, an enpl oyee of Woden Rogers
Education Center in Ft. Lauderdale, testified to M. Duest’s
artistic ability which was discovered while M. Duest was an
art student while in the Broward County Jail awaiting the re-

sentencing (T2. 663).21 M chael Lynch, a Broward County

M. Cavanagh’s cross of M. Huber consisted of M.
Cavanagh reaching for a crine scene photograph and sayi ng,
“1"d like to show you, M. Huber, some other work done by that
very sanme student.” (T2. 665). M. Duest’s objection was
sust ai ned, al though his notion for a mstrial was denied (T2.
665- 66) .
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Sheriff’'s Corrections O ficer, testified that M. Duest warned
hi m of another inmate’s plan to kill Officer Lynch and thus
saved his life (T2. 668).

Fam |y menbers and friends from Massachusetts al so
testified regarding M. Duest’s background. These wi tnesses
included: Clare Guzzetti, M. Duest’s cousin (T2. 669),

Ri chard Duest, M. Duest’s father (T2. 731), Nancy Duest, M.
Duest’s nother (T2. 738), Nancy Kerrigan, M. Duest’s sister
(T2. 750), Joseph Deaveau, a boyhood friend (T2. 776), and
Maria Craig, a pen pal of M. Duest’'s (T2. 782).

Al so testifying was Dr. Patricia Flem ng, who was
qualified as a nental health expert. She had conducted an
eval uation of M. Duest in 1989 (T2. 693). During Dr.

Flem ng’s direct exam nation, the follow ng occurred:

Q Based upon your evaluation back then, did
you find any mtigating circunstances?

A. Yes, | did.

MR. CAVANAGH. We, woe, we object to a |l ega
concl usi on here.

THE COURT: The objection is sustained, that is a
legal termand | will be explaining to the jurors,
you may ask her what her eval uation found
psychol ogi cal | y.

BY MR. LLORENTE
Q \What did your evaluations find?

A. \When - - may | explain the eval uation?
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Q Sure.

A. The evaluation, since it is, it was, my goal
was to find out why he ended up where he was. And
so, and as I, and when | did that | asked hima | ot
of detail ed questions about his background and read
the affidavit fromthe famly and other things. But
there ware about four very significant facts [that]
energed[.] [O ne was the, both the psychol ogi cal and
physi cal abuse, that in which he grew up. And the
information that | gathered and that | heard today
was very consistent, that about the abuse, the
physi cal abuse. That was an outstanding finding.
The other was that as a result of this that he was a
very, had | ow self-esteem was a very shy child,
introverted child who had little self-confidence,
but who | earned through the training and teachings
of the father. And | can explain that in detail
that the way that they survive in this world is by
bei ng a real man and being tough and that [ ] was a
second feature. The third was that a strong, strong
al cohol and drugs influenced himthat began in the
junior high years, which is not unusual for children
in d[y]s[fu]lnctional, you know, abusive famli es,
but that increased significantly when he got
addi cted when he was sentenced to prison. So the
fo[ulrth outstanding feature was that the, really a
| ack of attention, the neglect of this child he when
he was born. He had significant problens. He had,
| don’t know all of the details, but he had sone
ki nd of brain d[y]sfunction that required
injections. He cane into the world with sone
difficulties.

693- 95) .

Fl emi ng was al so asked about M. Duest’s

i ncarceration at Wl pold, a maxi mnum security prison in the

State of Massachusetts: 22

Fl emi ng had been permtted to listen to the prior

testinmony from John Boone, the former Conmm ssioner of
Corrections for the State of Massachusetts. He had served in
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Q Doctor, within a reasonabl e degree of
psychol ogi cal certainty, could you tell us whether
or not you have an opinion as to whether Lloyd' s
stay at Wal pold affected himor have a negative
i npact ?

A.  Yes.

* * *

Q \What would say the affects on LI oyd were on
his stay at Wl pol d?

* * *

A. Simlar to those Dr. Grassio found. He was,
he found the very difficult, Lloyd found it was very
difficult to focus, had poor attention. He had sone
hal | uci nati ons, he was allergic [sic], | mean, super
sensitive to sounds. He was paranoid, which is not
unusual in prisons but nore than what’'s typical
i sol ation, poor relationships. Now, this was due to

t hat capacity from 1971 to 1993. M. Boone was qualified as
an expert in the filed of corrections and permtted to give
opi nion testinmony (T2. 596). He described the deplorable
conditions at the Wal pold and Concord prisons in the early
1970's. He recalled neeting an incarcerated LlIoyd Duest when
M. Duest was 18 years old (T2. 593). He | earned that M.
Duest in his first incarceration “was initially placed at

Wal pold State Prison, a maxi mum security facility reserved for
t he nost hardened crimnals in Massachusetts” (T2. 597).

After several nmonths there “he was transferred to Concord”
(T2. 597). M. Boone indicated that “To have been
incarcerated for the first tinme at Wal pold State Prison, a
young aged man, as Lloyd was, is |like throwing a baby to

wol ves. Frankly, | am surprised that LlIoyd even survived at
all and knowi ng the condition at that time | am sure that

LI oyd suffered significant abuse at the hands of inmate, gangs
who routinely threatened and controll ed younger nmen” (T2.

599). M. Boone concluded that “the inmates who made it

t hrough Wal pol d and Concord wi thout being killed were none the
| ess destroyed nmentally, enotionally, psychologically and
really physically. There were, we actually destroyed thent
(T2. 600).

In cross-exam nation, the State argued unsuccessfully
that M. Boone’s testinony opened the door for the
presentation of M. Duest’s entire crim nal record, not just
prior crinmes of violence (T2. 618-20).
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t he segregation.
(T2. 704-05).

I n cross-exam nation of Dr. Flem ng, the State was

permtted to ask Dr. Flem ng if she had considered M. Duest’s
crimnal record when conducting her evaluation (T2. 712).
When she answered, “yes,” indicating she had been aware of M.
Duest’s crimnal record, the State argued that it was entitled
to bring out M. Duest’s entire crimnal record in her
testinmony. The judge ruled that since Dr. Flening indicated
that the crimnal history was “part of the information that I
read,” the State could question her regarding M. Duest’s
nonvi ol ent crimnal felonies. Defense counsel objected
arguing that Dr. Flem ng was nerely considering the fact that
M. Duest had a crimnal history as corroborative of his
dysfunction; she did not rely upon the facts and circunstances
of each individual offense (T2. 722). Defense counsel argued
t hat the prosecutor using his cross-exam nation of Dr. Flen ng
to introduce a laundry list of crimnal charges "as
aggravating circunstances” (T2. 724). Defense counsel also
poi nted out that the offenses that the State woul d be
eliciting, “all those offenses were dism ssed” (T2. 725).

Before the jury, the follow ng occurred:

Q In formulating your evaluation of M. Duest,
did you refer to his crimnal history?
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A Yes.
Q Didthat include a larceny?
A. Larceny, a theft.
* k%
What’ s one, |arceny?
Yes.

Was one. Was there another |arceny?

> O > O

Yes.

Q Was there a B and E or breaking and entering
and |l arceny of a building during the daytime?

A. | don’'t see - - yes.

Q Was there a breaking and entering of a
building at nighttime and a | arceny?

A.  Yes.

Q Was there a firearm possession?
A.  Yes.

Q Was there?

A. No - - yes.

Q Was there breaking and entering with the
intent to commt a felony?

A.  Yes.
(T2. 726-27).
After the presentation of M. Duest’s case, the trial
court found sufficient evidence was presented to warrant
instructing the jurors over objection regarding to four
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aggravating circunstances: 1) the hom cide occurred during the
course of a robbery or was commtted for pecuniary gain, 2)
M. Duest had previously been convicted of a felony involving
vi ol ence, 3) the crinme was extrenely heinous, atrocious, or
cruel, and 4) the crinme was conmtted in a cold, calculated
and prenmeditated manner wi thout the pretense of noral
justification (T2. 798-99, 897-99). The circuit court denied
M. Duest’'s objection to instructing these aggravating
ci rcunmst ances because this Court had affirmed the finding of
the four aggravating circunstances after they were found in
the prior penalty phase findings. However, the State
introduced Dr. Wight's testinony revealing that his prior
testimony was incorrect. The new evidence in 1998 directly
contradi cted and refuted evidence presented in 1983.
The trial court also decided to instruct the jurors
regardi ng fourteen non-statutory mtigating factors:
one, the defendant did not plan or intend to kil
John Pope at the time he began his crimnal conduct.
Two, the defendant was under the influence of drugs
or alcohol at the time the offense was conm tted.
Three, the defendant was under nental or enotional
di sturbance at the tine the offense was comm tted.
Four, the defendant has famly and friends who care
and love him Five, the defendant had a troubl ed
chil dhood, was treated in an unfavorable fashion by
others. Six, the defendant was severely beaten and
abused as a child. Seven, the defendant was did not
receive nurturing, love and attention he needed as a
child and was traumati zed at hone, school and in the

nei ghborhood. Eight, the defendant was subjected to
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bad peer group influence at a young age. Nine, the
def endant was subjected to institutional abuse and
corruption at a young age. Ten, the capacity to
conform has peace [sic], his conduct to the
requi renments of the |aw may have been i npaired.
El even, the defendant has denonstrated a wllingness
and ability for rehabilitation. Twelve, the
def endant has excelled as an artist during his
confinenment. Thirteen, the defendant has
denonstrated care and concern for the well-being of
ot hers. Fourteen, any other factor based on your
conmmon sense and |ife experience which you believe
shoul d be considered as nitigation.
T99-900). M. Duest’s request to have the jury instructed on
statutory mtigators was denied (T2. 803-05). The judge
initially refused to instruct the jury on a non-statutory
basis that M. Duest’s capacity was inpaired, but ultimtely
relented, “as a non-statutory, okay” (T2. 812).

After the instruction conference was conpl eted, the
defense reported information regarding juror msconduct (T2.
827). Nancy Kerrigan who had testified earlier in the day
reported that while she was in the hallway two jurors wal ked
past her. One of themsaid to the other in reference to her,
“so she | oves to eat, she got big, she loves to eat and her
husband’ s weal thy” (T2. 829). A person who was with Ms.
Kerrigan was called and reported hearing one of the jurors
make reference to “loves to eat” and “weal thy husband” (T2.

832). Inquiry was made of three male jurors. Though they

corroborated the fact that they were in the area that Ms.
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Kerrigan testified the statenents were nmade, they did not
recall any conversation (T2. 835-39, 844). The judge denied
M. Duest’s notion for a mstrial (T2. 839).

The prosecutor in his closing argunment denigrated the
concept of mtigating circunmstances. He indicated a
mtigating circunstance was nerely an “excuse” (T2. 846). He
said “certainly not no conbination [of] so-called mtigating
circunmstances or excuses serve in any way to outweigh the
aggravating circunstances” (T2. 847). Later, he said, “[y]ou
heard a litany of excuses” (T2. 864). “What kind of human
bei ng, regardl ess of the causation, regardless of whether he
was beaten as a child is this sort of thing, it was cold,
cal cul ated and preneditated” (T2. 865).

The prosecutor argued the four aggravating circunstances
submtted in the instructions to the jury were present. As to
the in the course of a fel ony aggravator, the prosecutor
relied upon Dem zio s testinmony describing the statenents made
by “Danny” during a bus trip and Dem zio’ s identification of
M. Duest as “Danny” (T2. 853-59). He argued that fromthe
testimony of Tammy and Joanne identifying M. Duest as
“Danny,” it was established that M. Duest had the opportunity
to take Dem zio’s m ssing dagger which was never found (T2.

854-55). He argued that Neil O Donnell had “identified” M.
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Duest as the person who was with M. Pope at Lefty’s Bar
shortly before his death (T2. 856). The prosecutor told the
jury “what’s inportant for purposes of this proceeding, it’'s
not a guilt face [phase], it is the penalty phase and what
relates to the robbery” (T2. 857). “l suggest to you he
robbed this man of his car. He robbed this man of his jewelry
as well as robbing this man of his life” (T2. 859).

As to heinous, atrocious or cruel, the prosecutor
acknow edged that M. Pope died “thinking [ ] that it would be
too enbarrassing for people to know that he was a honpbsexual ”
to call for help (T2. 863). “Wat kind of a heinous and
atrocious death was this for a man suffering the amability
[ sic] of not being stabbed but contenplating his being | earned
by others to be a honbsexual. His enmbarrassnent, a man with
children who you heard, he had raised with nmuch dignity and
decency” (T2. 864).

As to cold, calculated and preneditated, the prosecutor
relied on Demi zio's testinony that “Danny” had told himthat
he robbed “honpsexual s” to support hinmself (T2. 865). “This
was nore than just beating, this was cold, calcul ated,
premedi tated” (T2. 865).

During defense counsel’s closing, the prosecutor objected

to counsel’s argunment that by the State’s own evidence “did he
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know t hat he was going to kill M. Pope” (T2. 882). The
prosecutor asserted the argunent was a “m sapplication of the
law’ (T2. 882). The judge nerely indicated that she woul d
instruct the jury on the | aw.

VWhen defense counsel argued the presence of mtigation
t hat humani zed M. Duest, the prosecutor injected in front of
the jury “[o]bjection to this verbiage, Judge” (T2. 892). The
j udge responded by sinply saying, “[c]ounsel, proceed” (T2.
892) .

The jury returned a recommendation, by a vote of 10 to 2,
that Ll oyd Duest be sentenced to death.

The sentencing hearing was held on Decenber 10, 1998 (T2.
922). During that proceeding, M. Duest’s counsel argued that
the jury had been inflamed by Mat hew Shepherd story that had
made national news during M. Duest’s re-sentencing (T2. 924).
M . Duest also introduced video depositions of seven famly
menbers who had not testified before the jury (T2. 926). Also
presented was a certified letter froma police officer in
Massachusetts who had been a boyhood friend of M. Duest’s
(T2. 929).

Judge Lebow was al so advised that M. Duest had just been
di agnosed with throat cancer (T2. 930). WM. Duest’s counsel

i ndi cated that he would keep the court apprised M. Duest’s
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condition and woul d provide her records as the devel oped (R2.
930). After the videotaped depositions were played, the
circuit court recessed to await sentencing menoranda (T2.
986) .

M. Duest submitted his sentencing menorandum on February
1, 1999. In his nmenmorandum M. Duest argued that Judge Lebow
was required to i ndependently wei gh the aggravation and the
mtigation (R2. 355, 367). He argued that the sentencing
recomendati on of death was not entitled to great weight.

On October 26, 2000, proceedings were reconvened for
sentencing (T2. 986). At that time, Judge Lebow read her
findings into the record. 1In the findings in support of the
deat h sentence, Judge Lebow found three aggravati ng
circunstances had been established by the State. These were:
1) M. Duest had previously been convicted a violent felony;
2) the homcide was commtted in the course of a robbery or
for pecuniary gain; and 3) the hom cide was especially
hei nous, atrocious or cruel (R2. 393-95). Judge Lebow
specifically rejected as unproven the cold, cal cul ated and
prenmedi tated aggravating circunstance (R2. 396).

Judge Lebow addressed the statutory mitigating
circunstances. She considered the testinony of Dr. Flem ng

and John Boone regarding the nmitigator concerning whether the
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hom ci de was comm tted under the influence of an extrene
mental or enotional disturbance (R2. 396). As to Dr. Flem ng,
Judge Lebow st at ed:
Dr. Flem ng' s findings that the Defendant had
suf fered physical and enotional abuse by his father
were confirmed by the testinony of the Defendant’s
father, mother, and the Defendant’s siblings, nost
not ably, Nancy Kerrigan. Dr. Flem ng s anal ysis of
the inmpact on the Defendant’s nmental or enotional
heal th was based upon various studi es published
about the institution and not upon any circunstances
confided to her by the Defendant.
(R2. 396). As to M. Boone, Judge Lebow said, “The testinony
presented vividly depicted the general conditions that he (M.
Boone) observed in that prison system but he could not
enlighten these proceedings with any specifics as to the
Def endant’s “problems” (R2. 397). As a result, Judge Lebow
concluded that “the testinony did not reasonably convince ne
t hat the Defendant was under the influence of extrene nental
or enotional disturbance at the tine the crine was commtted”
(R2. 397).

As to the statutory mtigating circunstance concerning
whet her the defendant’s capacity to appreciate the crimnality
of his conduct was substantially inpaired, Judge Lebow relied
on the previously set forth statements fromDr. Flenm ng and

John Boone. Judge Lebow concl uded:

Al t hough there was certainly evidence that the
Def endant had used drugs and al cohol for a period of
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time before the crime, and consuned sonme al cohol

just prior to the conm ssion of the crine, this

evi dence did not reasonably convince me that the

ci rcunstance existed and therefore will not be

considered as a statutory mtigating circunstance.
(R2. 397).

Judge Lebow then found the foll ow ng non-statutory
mtigating factors (R2. 397-99): 1) “Defendant’s history of
drug and al cohol abuse;” 2) “Defendant was under the influence
of drugs or alcohol at the tinme of the crinme;” 3) Defendant
suf f ered physical and enotional abuse as a child;” 4)

“Def endant suffered institutional abuse and corruption;” 5)
“Def endant was traumati zed as child, |acked nurturing |ove,
had a troubl ed chil dhood and was treated unfavorable by

ot hers;” 6) “Defendant was influenced by his peer group,
especially his cousin, to commt crines;” 7) “Defendant has
famly and friends who | ove and care about him and he has
denonstrated care and concern for them” 8) *“Defendant
denonstrated wi llingness and ability for rehabilitation, that
he hel ped Deputy Gel ousi and warned Deputy Lynch;” 9)

“Def endant participated in drug abuse treatnment and anger
managenment while in jail;” 10) “Defendant has artistic ability
and excelled as an artist while confined;” 11) “defendant has

a termnal illness;” and 12) regarding a mtigating

ci rcunmst ance concerning the offense Judge Lebow st at ed:
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The defense argues that the Defendant did not have
an intent to kill M. Pope at the beginning of the
crime, that the victimwas alive when the Defendant
left his residence and could have |ived had he
called for help. The testinmony of Dr. Wi ght
established that M. Pope probably lived for fifteen
to twenty mnutes after being stabbed, and in his
(Dr. Wight’'s) opinion could have been saved had

help arrived in tinme. Accordingly, | have
considered this, but have given it very little
wei ght .

(R2. 399).

Judge Lebow after discussing the aggravating and
mtigating circunstances then indicated “great weight [was]
given to the recommendati on of the jury” (R2. 399).2
Ther eupon she inposed a sentence of death saying, “Every one
of the aggravating factors in this case, standing alone, would

be sufficient to outweigh the mtigating circunstances” (R2.

399).
SUMVARY OF THE ARGUMENTS
1. M. Duest was deprived of a constitutionally
adequat e adversarial testing deternmi nation of his guilt. The

State withheld excul patory evidence, evidence that was
favorable to the defense. Not just a bus ticket in M.

Duest’s possession at the tinme of his arrest was w thhel d.

Zln his sentencing menorandum M. Duest had specifically
argued that Florida law required that in case where a death
recomrendati on had been returned, the judge was obligated to
conduct an independent wei ghing w thout giving deference to
the jury recomendati on of death (R2. 355).
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This Court previously determned that the bus ticket alone was
not sufficient to caste the case in a whole new |light and
warrant a newtrial. However, at the re-sentencing the
State’s nedi cal exam ner revealed that his trial testinony had
been fal se. Under this Court’s jurisprudence, M. Duest is
entitled to have cunul atively consideration of these non-

di scl osures when the Court determ nes whet her confidence is
underm ned in the outcone and a new trial is warranted. Such
cunul atively consideration establishes that M. Duest’s

convi ction nust be vacated and his case remanded for a new
trial.

2. The re-sentencing judge erroneously held that the
State need not reveal the crimnal records of the State
w tnesses unless and until M. Duest presented evidence that
“a certain witness has [ ] commtted sonme crim nal offense”
(TS2. 123). Inposing upon M. Duest an obligation to | earn of
t he evidence sought to be discovered, but discovery is
requi red viol ates due process.

3. M. Duest was deprived of his constitutional right
to present a defense, to confront the State’'s w tnesses, and
to present favorabl e evidence when the re-sentencing judge at
the State’s urging precluded the defense from presenting

evi dence challenging the State’'s evidence. Judge Lebow
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instruct M. Duest’s counsel, “[n]othing about the facts of
this case or else you re out of here” (T2. 657). Defense
counsel indicated on the record that his understandi ng that
the judge was precluding himfrom presenting evidence in
opposition to the State’'s identification evidence. The judge
responded that his understanding was “[r]ight” (T. 748).
These rulings deprived M. Duest of an adversarial testing as
guar ant eed by due process.

4. This Court should reconsider its rulings that

evi dence and argunment of lingering or residual doubt is not
proper mtigating evidence. This Court has recogni zed that
“credibility problens” with a State’s guilt phase w tness nay
serve as a reasonable basis for a |ife recomendati on.
Mor eover under the Eighth Amendnent, Florida is obligated to
provi de procedural protections against the execution of the
i nnocent. Lingering or residual doubt evidence and argunent
shoul d recogni zed as valid mtigation.

5. The re-sentencing judge erroneously refused to
instruct the jury on statutory mtigating factors as requested
and erroneously overruled the defense’'s objection to
instructing the jury regarding cold, calculated and
premedi t ated when there was no evidence supporting an intent

to kill in the record.
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6. The re-sentencing judge erroneously precluded the
defense’ nental health expert fromtestifying to her findings
of mtigating circunstances in M. Duest’s case.

7. The re-sentencing court erroneously permtted the
State to elicit fromthe defense’ nental health expert M.
Duest’s non-violent crimnal record sinply because in her
eval uati on she had been aware that the record existed.

8. The re-sentencing judge erroneously applied the
Tedder standard to a death reconmmendation, thereby depriving
M. Duest of full consideration of the mtigation presented
only to the judge and depriving M. Duest of an independent
sentenci ng determ nation.

9. The sentencing judge erroneously find the heinous,
atrocious or cruel aggravating circunstance and erroneously
refused to find nental health mtigation.

10. M. Duest’s sentence of death is disproportionate
under Florida |l aw and under the Ei ghth Anmendnent.

11. Florida | aw deprived M. Duest of his constitutional
right to trial by jury of all of factual elenments of his crinme
necessary to increase the allowable penalty for first degree
murder fromlife inprisonment to a death sentence.

ARGUMENT |

MR. DUEST WAS DEPRI VED OF HI'S RI GHTS TO DUE
PROCESS UNDER THE FOURTEENTH AMENDMENT AS
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WELL AS HI' S RI GHTS UNDER THE FI FTH, SI XTH,
AND EI GHTH AMENDMENTS, BECAUSE EI THER THE
STATE FAI LED TO DI SCLOSE EVI DENCE WHI CH WAS
MATERI AL AND EXCULPATORY | N NATURE AND/ OR
PRESENTED M SLEADI NG EVI DENCE.
A. | nt roducti on.
M. Duest first alleged that he had been deni ed an
adequat e adversarial testing when he litigated his Rule 3.850
in 1990. Even though this Court found that excul patory

evi dence was not disclosed, it concluded that a new trial was

not warranted.? Duest v. Dugger, 555 So.2d 849 (Fla. 1990).

During M. Duest’s re-sentencing proceedi ngs, he invoked his

ri ghts under Brady v. Maryland and requested that the State be

required to disclose excul patory evidence. However, it was
not until the State called its first witness, Dr. Wight, that
it revealed to M. Duest that Dr. Wight's testinony at the
1983 trial was “incorrect” (T2. 399-400).

Dr. Wight’'s erroneous testinmony in 1983 indicated that
M . Pope di ed sonewhere between fifteen seconds and five
m nutes after being stabbed (T2. 404-06). Dr. Wi ght

indicated in 1983 that the M. Pope’s body was found in the

At issue in the 3.850 notion was the State’'s failure to
di scl ose the bus ticket that was seized from M. Duest,
reflecting travel from Boston to Mam in early April, 1982.
This ticket provided corroboration for M. Duest’s statenent
to the police and the testinony of his nother and father at
trial.
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bat hroom and that the laceration to the back of M. Pope’s
head was “consistent with the individual having fallen after
bei ng stabbed to death” (R1. 910). 1In 1983, the sentencing
judge relied on Dr. Wight's testinony to find that M. Pope
was stabbed in the bedroom and in the bathroom (RlL. 1834).
This Court rejected M. Duest’s challenge to the sufficiency
of the evidence in support of preneditation saying, “there was
sufficient circunstantial evidence to sustain defendant’s

conviction of prenmeditated nmurder.” Duest v. State, 462 So.2d

446 (Fla. 1985).2%

In 1998, Dr. Wight revealed that if M. Pope had picked
up the phone and tel ephoned for help, “if he had done that
during the first five mnutes. There s really just no, he
woul d have done fine” (T2. 406). This testinony caused the
sentencing judge to specifically reject the “cold, calcul ated
and preneditated” aggravating circunstances as unproven (T2.
396). The sentencing judge also found the mtigating
ci rcunstances urged by M. Duest, that there was no intent to
kill (T2. 399).

Clearly, Dr. Wight's 1998 testinony seriously underm ned

#The fact that this Court found sufficient evidence on a
record that contained Dr. Wight's “incorrect” testinony does
not establish that this Court would find sufficient evidence
containing Dr. Wight’s testinony that the injuries were not
so serious that M. Pope could not have saved hinself.
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the State case for preneditation. The assailant |left M. Pope
with the power to save hinmself by calling 911. This fact is

i nconsistent with an intent to kill, an elenent of

prenmedi tation. Undoubtedly, Dr. Wight's revelation in 1998
was excul patory. Undeniably, it had not been discl osed
previously. When the previously undisclosed evidence is

consi dered cunul atively the other Brady naterial, the case is
caste in new |ight and confidence is undermned in the
reliability of guilt verdict.

B. St andard of Revi ew.

The evidence is not in dispute that Dr. Wight testified
that his prior testinony was incorrect. The question
presented here is what is the legal ram fication of the
di sclosure. That raises a question of law. Such questions
are to be considered by this Court on a de novo basis.

In Stephens v. State, 748 So.2d 1028, 1034 (Fla. 1999),

this Court explained that under the standard enunciated in

Strickland v. Washi ngton, 466 U.S. 668 (1984), “both the

performance and prejudi ce prongs are m xed question of |aw and
fact.” As a result, “alleged ineffective assistance of
counsel clainls are] m xed question[s] of |aw and fact,

subject to plenary review.” Stephens, 748 So.2d at 1034.

This is equality true of the standard of review of a Brady
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claim In United States v. Bagley, 473 U. S. 667, 682 (1985),

t he Supreme Court adopted the Strickland prejudice prong

standard as the standard to review the materiality prong of a

Brady claim See Duest v. Singletary, 967 F. 2d 472, 478

(11th Cir. 1992), vacated on other grounds, 113 S. Ct. 1940,

adhered to on remand, 997 F.2d 1326 (1993)(“This issue

presents a ni xed question of |aw, reviewable de novo.”).

Rogers v. State, 782 So.2d 373, 377 (Fla. 2001)(“[t] he

standard requires an independent review of the | egal question
of prejudice”).
C. The Legal Basis for the Claim

In Gglio v. United States, 405 U. S. 150, 153 (1972), the

Suprenme Court recognized that the “deli berate deception of a
court and jurors by the presentation of known fal se evidence
is inconpatible with ‘rudimentary demands of justice.” This
Court has stated, “Truth is critical in the operation of our

judicial system . . .” The Florida Bar v. Feinberg, 760

So.2d 933, 939 (Fla. 2000); The Florida Bar v. Cox, 794 So.2d

1278 (Fla. 2001). M\Where the State presents fal se or
m sl eadi ng evidence or argunent in order to obtain a
conviction or sentence of death, due process is violated and
t he conviction and/ or death sentence nust be set aside unless

the error is harm ess beyond a reasonabl e doubt. Kyles v.
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VWhitley, 514 U. S. 419, 433 n.7 (1995). The prosecution has a
duty to alert the defense when a State’s witness gives fal se

testinony, Napue v. lllinois, 360 U S. 264 (1959); and, to

refrain from deception of either the court or the jury. A
prosecut or nmust not knowi ngly rely on false inpressions to

obtain a conviction. Alcorta v. Texas, 355 U S. 28 (1957).

To insure that a constitutionally adequate adversari al
testing, and hence a fair trial, occur, the prosecutor is
required to disclose to the defense evidence “that is both
favorable to the accused and ‘material either to guilt or

puni shment’”. United States v. Bagley, 473 U.S. 667, 674

(1985), quoting Brady v. Maryland, 373 U.S. 83, 87 (1963). In

Strickler v. Greene, 119 S. Ct. 1936, 1948 (1999), the Suprene

Court reiterated the "special role played by the Anerican
prosecutor” as one "whose interest . . . in a crinna
prosecution is not that it shall win a case, but that justice

shall be done." See Hoffman v. State, 800 So.2d 174 (Fla.

2001); State v. Hugins, 788 So.2d 238 (Fla. 2001); Florida Bar

v. Cox, 794 So.2d 1278 (Fla. 2001); Rogers v. State, 782
So.2d 373 (Fla. 2001). The State’'s duty to disclose

excul patory evidence is applicable even though there has been
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no request by the defendant. Strickler, 119 S. Ct. at 280. 2
The State has a duty to learn of any favorable evidence known
to individuals acting on the governnent’s behal f.

Excul patory and material evidence is evidence of a
favorabl e character for the defense which creates a reasonable
probability that the outcome of the guilt and/or capita

sentencing trial would have been different. Garcia v. State,

622 So. 2d 1325, 1330-31 (Fla. 1993). This standard is net
and reversal is required once the review ng court concl udes
that there exists a “reasonable probability that had the

[ unpresent ed] evidence been disclosed to the defense, the
result of the proceeding would have been different.” Bagl ey,
473 U.S. at 680. “The question is not whether the defendant
woul d nore |likely than not have received a different verdict
with the evidence, but whether in its absence he received a
fair trial, understood as a trial resulting in a verdict

wort hy of confidence.” Kyles v. Witley, 514 U S. at 434;

Strickler v. Geene, 119 S,Ct. at 1952.

This Court has indicated that the question is whether the

St at e possessed excul patory “information” that it did not

%®Thi s Court has recogni zed that the United States Suprene
Court in Strickler explained that there was not a due
diligence elenent to a Brady claim Occhicone v. State, 768
So.2d 1037, 1042 (Fla. 2000); Way v. State, 760 So.2d 903
(Fla. 2000).
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reveal to the defendant. Young v. State, 739 So.2d at 553.

If it did and it did not disclose this information, a new
trial is warranted where confidence is underm ned in the
outconme of the trial. |In making this determ nation “courts
shoul d consider not only how the State’s suppression of
favorabl e i nformati on deprived the defendant of direct

rel evant evidence but also how it handi capped the defendant’s
ability to investigate or present other aspects of the case.”

Rogers v. State, 782 So.2d at 385. This includes inpeachnent

present abl e t hrough cross-exam nati on chal | engi ng the
“t horoughness and even good faith of the [police]

investigation.” Kyles v. Whitley, 514 U S. at 446.%

In the Brady context, the United States Supreme Court and
this Court have explained that the materiality of evidence not
presented to the jury nust be considered "collectively, not

itemby-item" Kyles v. Wiitley, 514 U. S. 419, 436 (1995);

Young v. State, 739 So.2d 553, 559 (Fla. 1999). Thus, the

analysis is whether "the favorable evidence could reasonably
be taken to put the whole case in such a different light as to

underm ne confidence in the verdict." 1d. at 1566 (footnote

“I'n this case, the undisclosed evi dence when consi dered
cunul atively provides a powerful testanment to the sloppy and
i nadequat e investigation conducted by | aw enforcenent. Such
i npeachment taints the rest of the State’s case.
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onmi tted).

I n Lightbourne v. State, 742 So. 238 (Fla. 1999), this

Court explained the analysis to be used when eval uating a

Brady cl aim

This cumul ati ve anal ysis nust be conducted so that
the trial court has a "total picture" of the case.
Such an analysis is simlar to the cumul ative

anal ysis that nust be conducted when considering the
materiality prong of a Brady claim See Kyles v.
Wiitley, 514 U S. 419, 436 (1995).

Li ght bourne, 742 So. 2d at 247-248(enpahsis added)(citations

omtted).

Accordingly, Dr. Wight's new revelation that his trial
testinmony was “incorrect,” not only establishes that
excul patory evidence was withheld, but it requires cumulative
consideration of all the w thheld evidence when conducting the

prejudi ce anal ysis under Kyl es.

D. Cunul ati ve Anal ysi s.

1. Dr. Wight's false testinony.

Dr. Wight was the Chief Medical Exam ner of Broward
County when he conducted an autopsy of John Pope. 1In his
official capacity as an agent of the State, he testified at
M. Duest’s 1983 trial (Rl. 902). According to his 1998
testinmony, his 1983 testinony was “incorrect” (T2. 400); he
had been “wong” in his 1983 testinony (T2. 405). Thus, a
state agent in M. Duest’'s 1983 trial provide false testinony
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at M. Duest’s trial.

At a mininum Dr. Wight's 1998 testinony reveal ed
i npeachment of his 1983 testinony. However, the 1998
di scl osure had much nore excul patory value than sinply
i npeaching the prior false testimony. Dr. Wight revealed in
1998 that M. Pope died because he did not seek help after his
assailant left. M. Pope would not have died had he sought
treatment. According to Dr. Wight, M. Pope did not seek
treat ment because he did not want to be questioned about his
“sexual behavior” (T2. 393). But for M. Pope’s decision not
to seek help, “there’s an outrageously high probability” that
M. Pope woul d have survived (T2. 393). None of his wounds
were such that they “will kill you very fast” (T. 386).

Certainly, Dr. Wight's 1998 testinony can be said to

cast “the whole case in such a different |ight as to underm ne
confidence in the verdict.” Kyles v. Witley, 514 U S. at
435. |t negates the presence of an intent to kill.?® This in

turn woul d support a contention that the hom cide was the
result of an enotionally charged encounter and/or one

i nvol ving the usage of drugs and al cohol. Such a

®ln fact in her sentencing order, Judge Lebow not only
refused to find that cold, cal culated and preneditated, have
been proved beyond a reasonabl e doubt, but she further
acknowl edged that the defense had established that there was
no intent to kill.
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possibilities significantly alter the possible profile of the
assai l ant because the picture of the assailant’s notives is
conpl etely changed.

However strong the argunent is that Dr. Wight's new
testinmony in 1998 warrants a new trial, the proper analysis
requires that the presentation of false evidence at M.
Duest’s trial must be evaluated cunulative with the previously
establ i shed non-di scl osure of other excul patory evidence.

2. The Bus Ti cket.

From t he monent of his arrest, LlIoyd Duest maintained
that he had traveled to Florida via a Trailways bus which
departed Boston on April 5, 1982, alnost two nonths after the
of fense. He further maintained that at the time of his
arrest, he had a bus ticket in his possession. Throughout
pretrial discovery, when the defense attenpted to ascertain
the existence of such a ticket, the State denied any know edge
of any personal property seized from M. Duest (Deposition of
Rene Robes, July 15, 1982: "Q And was anything of his
personal property taken into evidence that you felt was
inportant? A. Just for safekeeping."” Page 18. "Q You
don't have any other personal belongings within your custody?
A. No." Page 19).

The State’s circunstantial evidence case was pren sed
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upon M. Duest being in Ft. Lauderdale on President’s Day
weekend, 1982. M. Duest presented an alibi defense. He
call ed eleven (11) witnesses to testify that he was in
Massachusetts in February and March of 1982, and that he |left
Bost on, Massachusetts, on April 5, 1982, via a Trailways bus
bound for Mam . The State responded at trial to this
evidence by calling Deputy Feltgen. He testified that |aw
enf orcenent personnel attenpted to verify M. Duest’s arriva
via a Trailways bus in early April of 1982, but could uncover
no physical evidence to support M. Duest’s claim (Rl1. 887-88,
895).2° The prosecutor in his closing argunment focused upon
t he absence of physical evidence to support M. Duest’s
statenment that he left Boston for Florida on April 5, 1982.
M. Garfield suggested that M. Duest’'s nother had taken M.
Duest to the bus station in early February and not on April 5
(R1. 1403, 1405).

The prosecutor and the police nmisrepresented facts known
to the State. When M. Duest was arrested, he did in fact

have a bus ticket in his possession docunenting that he had

PThis testinony was ni sl eading on another score. It inplied
that the police had contacted the bus conpany and after a
search, could find no evidence confirm ng M. Duest's claim
Yet, the whole tinme the State had in its possession that M.
Duest had been speaking the truth at the tinme that he was
first questioned.
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| eft Boston on April 5, 1982, as he contended. This bus
ticket was taken from M. Duest at the tine of his arrest and
held by the Broward County Sheriff's Departnment. This
critical evidence, which would have corroborated his alibi and
the veracity of his witnesses, was never provided to the
defense. This would have underm ned the credibility of the
police officers who testified regarding the failure to find
any evidence to corroborate M. Duest’s statenment. It would
have al so i npeached the adequacy of |aw enforcenent’s entire
i nvestigation. This inmpeachnment value is significantly
enhanced by the revelation that Dr. Wight's trial testinony
was “incorrect” and that his evaluation of the case in 1982
was not well done.

3. Confi dence Under m ned.

The cunul ative effect must underm ne confidence in M.
Duest’s conviction. The State rebutted the alibi defense by
presenting testinmony that officers had in fact investigated
whet her M. Duest had traveled to Florida on April 5, 1982.
This testinony |left the judge and jury with the clear
i npression that the investigation had proved fruitless.

Again, this was contrary to the facts known to the State. The
State had in its possession the bus ticket, which established

that M. Duest indeed had traveled to Florida on April 5,
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1982.

Mor eover, the hom cide did not happen the way it was
portrayed at trial. M. Pope did not sinply keel over when
the assailant inflicted the |ast knife wound. He was |eft
alone with injuries that were not life threatening if help was
sought. M. Pope was left with the ability to nove about on
his own power. And he did.

This new revel ation denonstrates a woefully inadequate
i nvestigation by |aw enforcenent. |t changes the potenti al
profile of the assailant, but altering the picture as to
notive. |t provides ammunition to challenge the police work
as to all of the State’s witnesses. The case is put into an
entirely new light. Confidence is undernmined in the guilt
determ nation. A new trial is required.

ARGUMENT |

MR. DUEST WAS DEPRI VED OF H'S RI GHTS TO DUE
PROCESS UNDER THE FOURTEENTH AMENDNMENT AS
VELL AS HI'S RI GHTS UNDER THE FI FTH, SI XTH,
AND ElI GHTH AMENDMENTS, WHEN THE CI RCUI T
COURT RULE THAT THE STATE HAD NO OBLI GATI ON
TO DI SCLOSE THE OUT- OF- STATE CRI M NAL
RECORDS OF STATE W TNESSES UNLESS MR. DUEST
PRESENT EVI DENCE THAT “A CERTAI N W TNESS
HAS [ ]| COW TTED SOME CRI M NAL OFFENSE. ”

A | nt roducti on.

On October 23, 1995, M. Duest filed a notion seeking to

conpel disclosure by the State of crimnals records of State
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wi tnesses. Section 90.610 of the Evidence Code provides in
pertinent part:
A party may attack the credibility of any w tness,
i ncluding the accused, by evidence that the w tness
has been convicted of a crine if the crinme was
puni shabl e by death or inmprisonment in excess of 1
year under the | aw under which the wi tness was
convicted, or if the crinme involved dishonesty or a
fal se statement regardl ess of the punishment[.]
M. Duest sought access to records that would reveal whether
the witnesses to be called by the State had prior convictions
that could be used for inpeachnent purposes. M. Duest’s
counsel noted that given the background of a nunber of the
witnesses who testified at trial, he expected that it was
reasonably likely “that some or all of the State w tnesses
have crimnal records” (R2. 104). Counsel noted that the
State had access to the information through an NCI C check on
the wi tnesses.
At the pre-trial hearing on the notion, the prosecutor
argued, “[t]he State of Florida is not Big Brother. W don't
check the lives of all of these people” (TS2. 121).3%

Accordi ngly, Judge Lebow denied the notion w thout prejudice

sayi ng:

¥I'n awitten response, the prosecutor maintained that he
was relieved of any duty to disclose “because Defendant has
failed to establish the necessary predicate that he has been
unabl e, through the exercise of due diligence, to obtain the
i nformation requested” (R2. 220).
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| f you can conme in and show sonme - - if you had sone
reason to believe that a certain witness has a
crimnal, you know, has commtted sone crimna
of fense and that there’s a record, | will order the
State to give it you.

(TS2. 123).°3

B. St andard of Revi ew.

Judge Lebow s determ nation that the State could not be
conpelled to run an NCIC check on its witnesses without a
specific showi ng by the defense that the witness had a
crimnal record was a legal determnation. It is therefore,
revi ewabl e de novo in this appeal.

C. The Law.

Certainly counsel is aware of the decision by this Court

in State v. Crawford, 257 So.2d 898 (Fla. 1972). At that

time, this Court rul ed:

We therefore hold that the prosecuting attorney may
be required to disclose to defense counsel any
record of prior crimnal convictions of defendant or
of persons whom the prosecuting attorney intends to
call as witnesses at the hearing or trial, if such
material and information is within his possession.
If not in his possession, the prosecuting attorney
shoul d not be required to secure this information
for defense counsel

3Judge Lebow specifically noted that she would not adnit
any crim nal records regardi ng deceased wi tnesses whose
testinony was to be read to the jury (TS2. 122). Since 15
years had passed since the original testinony, Judge Lebow s
position was not supportable under Sec. 90.610 of the Evidence
Code. A qualifying conviction should still be adm ssible for
i npeachnment purposes.
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Crawford, 257 So.2d at 901. This decision was construed by

the Third DCA in Martinez v. State, 346 So.2d 1209, 1210 (Fl a

3'd DCA 1977), as not requiring reversal where:
It is apparent that the prosecution did not have
within its actual or constructive possession any rap
sheet on the victimnor did the prosecutor have any
know edge t hereof.
However, these decisions nust be evaluated in |ight of

Kyles v. Witley, 514 U S. 419, 437 (1995), and the

devel opnent of the National Crime Information Center (NCIC)

and its availability | aw enforcenent. See Lightbourne v.

State, 742 So.2d 238, 246 (Fla. 1999).
In Kyles, the United States Suprene Court noted that a

prosecutor had a duty under Brady v. Maryland to “learn of any

favorabl e evidence known to others acting on the governnment’s
behal f in the case, including the police.” 514 U S. at 437.
A prosecutor has access to the NCIC conputer and can conduct a
crimnal records check at any tine.

Moreover, it is hard to imgine that a prosecutor would
not run a NCIC check on the State’s witnesses before they are
called to the stand in order to know whet her Sec. 90.610

evi dence may beconme adm ssible. See The Florida Bar v. Cox,

794 So.2d 1278, 1280 (Fla. 2001) (prosecutor suspended for
knowi ngly presenting a witness under a false name in order to

wi t hhold witness’ crimnal record fromthe defense). A
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crimnal prosecution “is not a game where the prosecutor can
declare, “It’s for nme to know and for you to find out.” Craig
v. State, 685 So.2d 1278 (Fla. 1996).

Here, three State wi tnesses were deceased and there prior
testinmony was read to the jury. Two other wi tnesses were
called to identify “Danny” as M. Duest who counsel believed
may have crim nal histories given their backgrounds. Yet,
Judge Lebow relieved the State of any obligation to disclose
by the judge who ruled it was the defense’ s burden to first
establish that there was a crimnal record to discover. This

violated Strickler v. Greene, 119 S.Ct. 1936 (1999). See

Occhicone v. State, 768 So.2d 1037, 1042 (Fla. 2000); Way v.

State, 760 So.2d 903 (Fla. 2000).
ARGUMENT | I

MR. DUEST WAS DEPRI VED OF HI'S RI GHT TO
PRESENT HI S DEFENSE AND TO CONFRONT

W TNESSES AGAI NST HI M WHEN THE CI RCUI T
COURT PRECLUDED PRESENTATI ON ANY EVI DENCE
REGARDI NG THE FACTS OF THE CASE OR

| MPEACHMENT OF THE | DENTI FYI NG W TNESSES.

A | nt roducti on.

At the re-sentencing, the State repeatedly objected to
the introduction by the defense of any evidence that inpeached
the State’'s case regarding M. Duest’s guilt. For exanple,
during the defense’ opening statenment, the State objected to

t he assertion that M. Duest had pled not guilty and al ways
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mai nt ai ned his innocence (T2. 328). In fact, the prosecutor
argued to the judge at a side bar, “that is totally outrageous
and the State of Florida noves for a mstrial” (T2. 328). The
judge denied the mstrial request, but sustained the State’'s
obj ection saying, “client’s been found guilty” (T2. 328).

When the State asked in limne to preclude the defense
from presenting any testinony regarding his guilt phase
def ense, the judge granted the State’s notion and instructed
M. Duest’s counsel, “Nothing about the facts of this case or
el se you're out of here” (T2. 657).3% Later, defense counse
expl ai ned that he wi shed to renew his request to be permtted
to bring in evidence challenging the State’s evi dence and

wi tnesses identifying M. Duest and serving the basis for

%Clearly, the basis for the State’'s notion and Judge
Lebow s ruling was this Court jurisprudence precluding the
presentation of lingering or residual doubt as a non-statutory
mtigating circunstances. King v. State, 514 So.2d 354, 358
(Fla. 1987). However, this Court has applied this prohibition
in the re-sentencing context when it found “[t] he only
rel evance of the testinony was to suggest that soneone el se
commtted the nurder, thereby creating residual doubt about
the defendant’s guilt of the crime. Residual doubt is not an
appropriate nonstatutory mtigating circunstance.” Preston v.

State, 607 So.2d 404 (Fla. 1992). However, M. Duest argued
that the evidence was relevant to rebut the State s evidence
and to challenge the reliability of the State’s w tnesses.
Thus in this argunent, M. Duest contends that this Court’s
ruling barring evidence of residual doubt cannot be used to
defeat M. Duest’s constitutional right to due process. M.
Duest, in Argument |V of this brief, separately challenges the
prohi bition on residual doubt as mtigation in and of its

sel f.
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aggravating circunstances. Defense counsel observed that the
State and opened the door to the evidence in its presentation
of its case. He noted that he understood that “the Court has
precluded me fromgoing into that” (T2. 748). The judge
responded, “Right” (T2. 748). She refused the defense’
request and permtted the defense to present only evidence
that went “as to mtigating, what kind of kid he was,
background, that kind of stuff” (T2. 657).

However, the State did present evidence in its case to
establish that the hom cide occurred in the course of a
robbery. Several w tnesses were called to report on
observati ons of “Danny” during the weekend of the hom cide and
to identify M. Duest as “Danny” (T2. 473, 486, 508, 524).
When the judge chall enged the prosecutor to explain why this
evi dence was relevant at the re-sentencing, the prosecutor
expl ai ned that the evidence went “[t]o the robbery” (T2. 477).
In order to establish the in the course of a felony
aggravating circunstance, the State presented evidence to
prove that M. Duest conmtted the robbery. The State was
obligated to prove this aggravating circunstance beyond a
reasonabl e doubt (R2. 897-99). Yet, M. Duest was preclude
from presenting any evidence to challenge the State’'s case on

this aggravating circunmstance or any other “fact [ ] of this
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case” (T2. 657).33

M . Duest was deprived of his Sixth Amendnent right to
present a defense. Specifically on a robbery charge that no
verdict of guilty was ever returned, M. Duest was precluded
not just of a right to a trial by a unaninmous jury, but the
opportunity to even present evidence challenging the State’s
case.

B. St andard of Revi ew.

Judge Lebow s determi nation that M. Duest could not
present a defense to the robbery (or any other aggravating
circunmstance) was a |legal determnation. It is therefore,
revi ewabl e de novo in this appeal.

C. The Sixth Amendnment Right to Trial.

The Si xth Amendnent guarantees a right to a fair trial
| ncluded in that Sixth Armendment guarantee is a crimnal
defendant’s rights to present a defense and to confront and
cross-exam ne the witnesses against him These guarantees are

fundament al saf eguards “essential to a fair trial in a

¥lronically, during the defense’ presentation of
mtigating evidence regarding M. Duest’s background, the
prosecut or argued that he was being denied his right to
contest the mtigation by stating, “[i]t’s fundanentally
unfair to the people of the State of Florida to paint a one
sided picture of this defendant” (T2. 621). Yet, it was M.
Duest who was precluded fromchallenging the State’s
presentation of the facts of the case (“Nothing about the
facts of this case or else you re out of here” T2. 657).
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crimnal prosecution.” Pointer v. Texas, 380 U.S. 400, 404
(1965). M. Duest was denied his right to a fair trial when
counsel was instructed that he could not present evidence
concerning the facts of the case, “Nothing about the facts of
this case or else you' re out of here” (T2. 657). Hi s counsel
specifically noted that he wi shed to chall enge the
identification evidence presented by the State “but the Court
has precluded nme fromgoing into that” (T2. 748). The
prosecutor had justified the presentation of the
identification evidence by arguing it was necessary to prove
“the robbery” (T2. 477).3

M. Duest was never indicted or charged with a robbery
arising the events of February 15, 1982. No verdict was ever
returned finding himaguilty of a robbery. The United States
Suprenme Court has indicated that “to hypothesize a guilty
verdict that was never in fact rendered — no matter how

i nescapabl e the findings to support that verdict m ght be -

%'t should also be noted that, though Judge Lebow
ultimately rejected “cold, cal cul ated and preneditated” as
unproven, the jury was instructed on the aggravator and the
State argued the aggravator extensively in its closing. The
State argued that Dem zio's testinony proved this aggravator.
Again, if Dem zio s identification of M. Duest was in error
or unreliable, the State’'s case for this aggravator was
def eated. Thus, avail able evidence from other w tnesses that
i npeached Dem zio’s identification was favorable and
excul patory.
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woul d violate the jury-trial guarantee.” Sullivan v.
Loui si ana, 508 U. S. 275, 279 (1993). Therefore, the
State was precluded from hypothesizing a guilty verdict for
the crime of robbery at M. Duest’s re-sentencing.

The State was required at the re-sentencing to actually
prove that M. Duest conmtted a robbery on February 15,
1982.3% A Florida capital sentencing proceeding before a jury

must conport with due process. Engle v. State, 438 So.2d 803,

813 (Fla. 1983). As this Court expl ained:
Al t hough defendant has no substantive right to a
particul ar sentence within the range authorized by
statute, sentencing is a critical stage of the
crim nal proceeding.

Engl e, 438 So.2d at 813. Thus, the Sixth Amendnment right of

confrontation was found to apply in capital sentencing

proceedi ngs. The right carries with it the right to inpeach

the State’'s witnesses. O den v. Kentucky, 488 U.S. 227

®M . Duest recognizes that at the time that this brief is
bei ng prepared, there are questions regardi ng whet her Apprendi
V. New Jersey, 530 U.S. 466 (2001), applies to Florida capital
sentenci ng proceedings. See State v. Ring, 25 P.3d 1139
(Ariz. 2001, cert granted, 122 S.Ct. 865 (2002). M. Duest
does present in a Argunment Xl his claimthat Apprendi does
apply and that his re-sentencing violated the Sixth Amendnent
principles discussion therein. However within this specific
argunment, M. Duest does not address the Apprendi
implications. Hi's argunent is that even if this Court has
correctly found Apprendi inapplicable to Florida capital
proceedi ngs the proceedings at his re-sentenci ng nonet hel ess
vi ol ated the Sixth Amendnent.
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(1989). This right requires that a defendant be allowed to
i npeach the credibility of the prosecution’ s w tnesses by
showi ng the witnesses’ possible biases or by show ng that
there may be other reasons to doubt the State’s reliance upon
the witnesses’ testinony. |In Oden, Kentucky' s Rape Shield
Law precluded cross-exam nation on the victims sexual
hi story. Here, M. Duest was precluded from attacking the
reliability of the witnesses identification of M. Duest as
t he person they knew as “Danny.” The Suprenme Court’s sunmmary
reversal of O den’s conviction was prem sed upon that Court’s
concl usion that the Kentucky court had “failed to accord
proper weight to petitioner’s Sixth Amendnent right ‘to be
confronted with the witnesses against him’” O den, 488 U S.
at 231. The Court found error saying:
It is plain to us that “[a] reasonable jury

m ght have received a significantly different

i npression of [the witness'] credibility had

[ def ense counsel] been permtted to pursue his

proposed line of cross-exam nation.” Delaware v.
Van Arsdall, supra, 475 U. S., at 680.

O den, 488 U. S. at 232. Here, M. Duest was precluded from
i ntroduci ng evidence that the State’s witnesses were m staken
in the identification of himas the person that the State
argued commtted a robbery.

However, the rights inplicated by the circuit court’s
refusal to permt the defense to challenge the facts of the
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case extended beyond just the right of confrontation. In

Bullington v. M ssouri, 451 U S. 430, 446 (1981), the Suprene

Court st ated:

The Court already has held that many of the
protections available to a defendant at a crimna
trial also are available at a sentencing hearing
simlar to that required by Mssouri in a capital
case. See, e.q., Sprecht v. Patterson, 386 U S. 605
(1967) (due process protections such as right to
counsel, right to confront wi tnesses, and right to
present favorable evidence are avail able at hearing
at which sentence may be inposed upon “a new finding
of fact . . . that was not an ingredient of the

of fense charged,” id., at 608).

Bul lington, 451 U.S. at 446. Thus, there is a right to
“present favorable evidence.”

This Court found Bullington applied to penalty phase

proceedi ngs before a jury, “because the Florida procedure is
conparable to a trial for double jeopardy purposes.” W.ight
v. State, 586 So.2d 1024, 1032 (Fla. 1991). This Court has
found that a capital defendant is entitled to the effective
assi stance of counsel in the penalty phase proceedi ng before a

jury. Rose v. State, 675 So.2d 567 (Fla. 1996). Thi s

obviously is to insure and the protect the defendant’s right

to present favorable evidence. However, not only nust defense
counsel provide effective assistance, the State nust discl ose
excul patory evidence that may inpeach or underm ne the State’'s

penalty phase case for death. Garcia v. State, 622 So.2d 1325
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(Fla. 1993). Again, this is designed to protect the right to

present favorable evidence at a penalty phase proceeding.
This Court has ordered a re-sentencing where the State

failed to disclose evidence that the defense could have used

to negate an aggravating factor. Young v. State, 739 So.2d

553 (Fla. 1999). It would have been an enpty gesture for this
Court to require the State to disclose evidence that could be
used to negate the presence of an aggravating circunstance,

but not guarantee the defense the right to present the

evi dence. But yet, here that is what occurred. The defense
was instructed, “[n]othing about the facts of this case or

el se you're out of here” (T2. 657).

D. Reversal is Required.

In M. Duest’'s case, there was a wealth of evidence
avai l able to the defense to i npeach Neal O Donnell, M chae
Dem zi o, Tammy Dugan and Joanne W oneck, the w tnesses that
the State relied upon to establish aggravating circunstances. ¢

First, there was no physical evidence linking M. Duest to

%  However according to this Court’s precedent, nore is
at stake here than sinply the opportunity to present
i npeachment of the testinony that the State was relying to
establish aggravating circunstances. This Court has said that
“credibility problenms could have served to mtigate [a capital
defendant’s] crinme.” Keen v. State, 775 So.2d 263, 286 (Fla.
2000); Pomeranz v. State, 703 So.2d 465, 472 (Fla. 1997).
Here, M. Duest was precluded from pursuing such “credibility
probl ens” as mtigation.
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John Pope, or the itenms reportedly taken from his residence.

El even witnesses testified that M. Duest was seen in the
State of Massachusetts on February 13, 14 and 15, 1982. One
of the wi tnesses produced a receipt for a fan belt that he
said Ll oyd Duest purchased on February 15'" (R1. 1954). M.
Duest’ s statenent when he was first stopped on April 18, 1982,
i ndicated that he had just arrived in Ft. Lauderdale

approxi mately a week before via Trailways bus. A bus ticket,
not disclosed at the original trial, was seized from M. Duest
confirmed the veracity of that statenent.

This evidence rebuts the case in support of the tried
robbery charge. Yet, none of this could be presented by
virtue of the court’s ruling. M. Duest could not present a
def ense.

Beyond this evidence, there was inpeachnment evidence the
State had presented at the trial. In rebuttal, the State had
called witnesses at M. Duest’s trial that contradicted the
testi mony of Dem zio, Tammy and Joanne. Richard Long was
call ed and he indicated that he was the person who tipped the
police off to M. Duest’s presence in Ft. Lauderdale on April
18t" because he recogni zed himfrom Lefty’s. M. Long
testified that M. Duest was in Lefty’'s Bar between 12:30 a. m

and 3:00 a.m, the norning of February 14, 1982, talking to
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M. Long (RL. 1303). Then after 3:00 a.m, M. Long drove M.
Duest to his residence, eight mles away (Rl1. 1309). They
remai ned at M. Long s residence for twenty m nutes or so,
during which time M. Duest used the phone (Rl. 1310). Then,
M. Long dropped M. Duest off at the North Lauderdal e Hot el
(R1. 1307).

This testinony was in conplete conflict with Dem zio and
Tammy’s claimthat they “partied” with M. Duest (“Danny”) at
a bar naned “Andy’s” during the early norning hours of
February 14th until “Danny” acconpani ed them back to the
apartment in which they were all staying (T2. 498-500, 539).
Further, despite taking M. Duest to his hone, M. Long was
not rolled, robbed or nurdered by M. Duest. This was
inconsistent with Demzio's claimthat M. Duest said that’s
what he did to honpbsexual s.

M. Long also testified that the conposite sketch did not
| ook I'ike M. Duest (RLl. 1329). This certainly raises the
possibility that there was sone one else in Ft. Lauderdal e who
mat ched t he conposite and was “Danny.”

The testinony of the State’'s other rebuttal w tness at
trial would certainly support such a contention. Edward
Heffel man testified that he was shown the conposite sketch in

February of 1982 (R1. 1269). He indicated that he seen
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soneone resenbling the person in the sketch in the adult
bookstore that he worked at around the tinme of the hom cide.
At trial, he indicated that M. Duest |ooked |like a guy who
had frequented the adult book store during the two nonths
before the hom cide that M. Heffel man worked there (RL.
1282). M. Heffelman expl ained that the guy he renenbered
| ooked “like that guy over there [M. Duest]. Alittle
different, though.” (R1. 1283).
By virtue of the re-sentencing court’s ruling, M. Duest
was precluded frompresenting testinmony from M. Long or M.
Heffel man to challenge the reliability of the testinony from
Dem zi o, Tammy and Joanne. He was deprived of his npst
because due process rights, the right to defend, the right
confront, the right to present favorable evidence. The
proceedi ngs were not an adequate adversarial testing as is
required by the constitution. M. Duest’'s death sentence nust
be vacated, and the matter remanded for new proceedi ngs.
ARGUMENT |V

THE SENTENCI NG COURT | MPERM SSI BLY

PROHI BI TED MR. DUEST FROM | NTRODUCI NG

RELEVANT M Tl GATI NG EVI DENCE AND REFUSED TO

| NSTRUCT THAT RESI DUAL DOUBT CONSTI TUTED A

M TI GATI NG Cl RCUMSTANCE, | N VI OLATI ON OF

THE ElI GHTH AND FOURTEENTH AMENDMENTS OF THE

UNI TED STATES CONSTI TUTI ON.

A. | nt r oducti on.
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Judge Lebow, at the State’s request, ruled that M. Duest
could not at the re-sentencing present any evidence regarding
his guilt. Obviously, the basis for the nmotion and the ruling
was this Court’s precedent that |ingering or residual doubt is
not a valid mtigating circunstance. M. Duest has argued in
his third argunment in this brief that Judge Lebow s ruling was
deprived M. Duest of his due process rights. Here, M. Duest
chal | enges the continued validity of this Court’s prior ruling
precl udi ng the presentation of residual doubt as a mtigating
ci rcunst ance.

Based on this Court’s rule precluding |ingering doubt as
a mtigating circunstance, Judge Lebow refused to provide the
jury with the defense’s proposed instruction, “20. |If you
have a remai ni ng doubt, whether reasonable or not, as to
whet her the Murder was in the First Degree, the [ ] renaining
doubts may be considered a mtigating circunstance.” (R2.
298). Judge Lebow ruled “number 20 is not appropriate, is
denied.” (R2. 813).

B. St andard of Review.

Judge Lebow s rulings to exclude evidence and to refuse
the request instruction were prem sed upon this Court’s prior
deci si ons precluding residual doubt as a mtigating

circunmstance. The court’s rulings were | egal deternination.
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They are therefore, reviewable de novo in this appeal.

C. Legal Anal ysis.
This Court has previously ruled in a re-sentencing case:

The only rel evance of the testinony was to
suggest that someone el se commtted the
mur der, thereby creating residual doubt
about the defendant’s guilt of the crine.
Resi dual doubt is not an appropriate
nonstatutory mtigating circunstance King
v. State, 514 So.2d 354 (Fla. 1987), cert.
deni ed, 487 U.S. 1241 (1988). The trial
court properly excluded this testinony.

Preston v. State, 607 So. 2d 404, 411 (Fla. 1992).3% The

rulings in Preston and King should be reconsidered by this
Court.

In Furman v. Georgia, 408 U.S. 238 (1972), all capital

sentencings statutes in the United States were struck down as
viol ative of the Eighth Amendnent. As Justice Stewart

expl ained in his concurring opinion, “the Ei ghth and
Fourteenth Amendnents cannot tolerate the infliction of a
sentence of death under |egal systens that permt this unique
penalty to be so wantonly and so freakishly inposed.” Furnan,
408 U.S. at 310. Justice Marshall in his concurring opinion
wr ot e:

No matter how careful courts are, the

S’Agai n, that was not the only basis advanced by M. Duest
is support of his request to be permtted the evidence here as
was expl ained in the previous argunent.
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possibility of perjured testinony, m staken honest
testinmony, and human error remain all too real. W
have no way of judgi ng how many i nnocent persons
have been executed but we can be certain that there
were some. \hether there were many i s an open
guestion made difficult by the | oss of those who
were nost know edgeabl e about the crine for which

they were convicted. Surely, there will be nore as
| ong as capital punishnment renmains part of our penal
I aw.

While it is difficult to ascertain with
certainty the degree to which the death penalty is
discrimnatorily inposed or the nunber of innocent
persons sentenced to die, there is one concl usion
about the penalty that is universally accepted -
i.e., it “tends to distort the course of the
crimnal |aw.”

Furman, 408 U.S. at 367-68.

In Proffitt v. Florida, 428 U S. 242 (1976), the United

States Supreme Court considered the Florida capital sentencing
scheme adopted by the legislature in response to Furman. The
Suprene Court found that the statute certainly tried to
address the problens identified in Furman and “serve[d] to
assure that sentences of death will not be ‘wantonly’ or
‘freakishly’ inmposed.” Proffitt, 428 U S. at 260.

In the years since Proffitt, this Court adopted its
position that residual or lingering doubt was not a proper
sentencing consideration. Also in the years since Proffitt,
it has becone clear that the Florida capital sentencing schene
does not preclude the inposition of a sentence of death upon

an i nnocent defendant. Certainly, this Court is aware of the
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hi gh nunber of exonerations of death sentenced defendants in
Fl ori da.

Jurors, who have sat through the guilt phase and
convicted a defendant, are aware of the strength of the
State’s case and certainly factor that into their
recommendati on. Presumably, such consideration would serve to
reduce the risk that an innocent person receives a death
sentence. Certainly, a nunmber of prospective jurors at M.
Duest’s re-sentencing expressed concern over the judge’'s
adnonition to accept a prior jury' s determ nation that M.
Duest was guilty of first degree nurder. (Juror Edwards, “I
would like to go back, retry it” T2. 194)(Juror Mller, “l was
wonderi ng why the sentence wasn’'t decided by the jury that
found himaguilty” T2. 228)(Juror Dem zio, “ls this typical of

the way the system goes,” “The jury that convicted the

def endant, why weren’'t they, why didn't they do the

sentenci ng?” T2. 256)(Juror Butterworth,3 “l can follow the
Judge’s instruction but | believe having been through a trial
it would be nore difficult for me to do it rather than sitting

through the entire trial.” T2. 258)(Juror Leiser, “lI have a

ot of difficulty in myself in going through a sentencing

BJuror Butterworth indicated that “[nly brother is
attorney general State of Florida” (T2. 119).
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phase of a trial where another jury convicted this man of

first degree murder w thout having, w thout being able to hear

all the facts” T2. 270)(Juror Bates, “the jury that found him

guilty should have been the jury that gave him his sentence .
.[b] ecause they got to hear all of the evidence” T2.

272) (Juror Dunoy, “did they find himguilty know ng that they

woul d not be passing sentence on hinm?” T2. 273).

The prospective jurors difficulty with the concept of
being required to sinple accept guilt w thout question is
under st andabl e. This Court has recognized that jurors nmay
reasonably rely on “credibility problens” with the State’s
guilt phase witnesses as providing a reasonable basis for a

life recommendati on. Keen v. State, 775 So.2d at 285;

Poneranz v. State, 703 So.2d at 472. This Court’s historic

precl usi on of “residual doubt” as a mtigator flies squarely
in the face of common sense, and it seens contrary to basic

concepts of fairness. Brookings v. State, 495 So.2d 135, 143

(Fla. 1986)(recogni zing that where “where reasonabl e peopl e
could differ as to the propriety of the death penalty,” a life
recommendati on coul d not be overridden).

The unfairness of precluding the defense from presenti ng
the countervailing evidence can be seen by the prosecutor’s

argument at a side bar during the defense’ presentation of
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mtigating evidence regarding M. Duest’s background. The
prosecut or argued that he was being denied his right to
contest the mitigation by stating, “[i]t’s fundanmental |y
unfair to the people of the State of Florida to paint a one
sided picture of this defendant” (T2. 621). Yet, that is
preci sely what is encouraged by this Court’s ruling that
i ngering doubt is not a mtigating circunstance that can be
presented at a re-sentencing. As a result, this Court’s rule
encourages the inposition of unreliable death sentences in
viol ation of Furman.

The Eighth and Fourteenth Amendnents to the United States
Constitution require that “the sentencer not be precluded from

considering, as a mtigating factor, any aspect of the

def endant’ s character or record and any of the circunstances
of the offense that the defendant proffers as a basis for a

sentence |l ess than death.” Lockett v. Ohio, 438 U.S. 586,

605-06 (1978) (enphasis in original). In M. Duest’s case,
the sentencing court’s ruling prevented the co-sentencer, the
jury, from considering the weakness in the State’'s case as a
basis for a life recomendati on. The sentencer may determ ne
what weight to give to mtigating evidence, but may not give
it no weight by excluding such evidence from consi derati on.

Eddi ngs, 455 U. S. at 115-6. There should be no question that
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evidence that M. Duest did not conmt the nmurder is
mtigating in that it mght serve “as a basis for a sentence

| ess than death.” Skipper v. South Carolina, 476 U S. 1, 4-5

(1986). The ruling that lingering doubt is not a mtigator
deni ed M. Duest a neani ngful opportunity to present a
conpl ete defense, in violation of the Due Process Cl ause of

t he Fourteenth Anmendnent. Crane v. Kentucky, 476 U.S. 693,

690 (1986). |In addition, under the Ei ghth Amendnent,
exclusion of this mtigating evidence renders M. Duest’s

death sentence invalid. See Hitchcock v. Florida, 481 U. S.

393, 399 (1987).

This Court’s rulings in Preston and King should be
overturned, particular given that they are inconsistent with
Keen and Poneranz. This Court should hold that M. Duest was
denied a reliable sentencing proceeding, in violation of the
Ei ghth and Fourteenth Amendnents to the United States

Consti tuti on.

ARGUMENT V

THE SENTENCI NG COURT ERRONEOUSLY REFUSED TO
| NSTRUCT THE PENALTY PHASE JURY ON THE
STATUTORY M Tl GATI NG Cl RCUMSTANCES AND
ERRONEOUSLY | NSTRUCTED THE JURY ON THE
COLD, CALCULATED AND PREMEDI TATED
AGGRAVATI NG Cl RCUMSTANCE, I N VI OLATI ON OF
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THE ElI GHTH AND FOURTEENTH AMENDMVENTS OF THE
UNI TED STATES CONSTI TUTI ON.

A | nt roducti on.

During the charged conference, M. Duest’s counsel
requested that the jury be instructed regarding statutory
mtigating circunmstances. First, counsel request an
instruction regarding the mtigator that provides “[t]he
victimwas a participant in the defendant’s conduct” (T2.
803). Counsel argued that the victim s decision to not “seek
treatment and hel p” canme within the scope of this statutorily
defined mtigator (T2. 804). Judge Lebow denied the request.

Def ense counsel then requested an instruction on the
statutory mtigator, “capital felony was commtted while the
def endant was under the influence of extrene or enotional
duress” (T2. 805). Judge Lebow deni ed the request saying,
“Iy]J]ou can conme in as non-statutory later, you know, but not
as a statutory mtigator” (T2. 806).

Def ense counsel then indicated he was requesting an
instruction on the mtigator of inpaired capacity (T2. 806).
Judge Lebow deni ed the request saying, “[t]here’s no testinony
that | can recall and there certainly was no expert testinony
that the defendant was unable to appreciate the crimnality of
hi s conduct or to conformhis conduct to the requirenents of
| aw, was substantially inpaired and that request is denied”
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(T2. 806).3%° Judge Lebow did allow an instruction inpaired
capacity “as a non-statutory” mtigator (T2. 812).

Meanwhi | e, Judge Lebow overruled M. Duest’s objection to
t he CCP aggravator (T2. 801). M. Duest’s counsel argued that
the nmedical examner’s testinony that M. Pope had been |eft
alive with the ability to save hinmself indicated that there
was not an intent to kill, a necessary el enent of cold,
cal cul ated and preneditated. Counsel noted that the nedica
exam ner’s testinmony was “not even close to what happened on
the first, on the first hearing” (T2. 801). Therefore, the
affirmance of the CCP aggravator in the initial direct appeal
was not controlling.

I n her sentencing order, Judge Lebow concl uded t hat
“[t]he evidence did not establish th[e CCP] aggravator beyond
a reasonabl e doubt” (R2. 396). |In fact, she accepted as a
mtigator, M. Duest’s contention that there had been no
intent to kill (R2. 399).

As to statutory mtigating factors, Judge Lebow did not

find either “under the influence of extreme nmental or

¥However, Judge Lebow had ruled that the nental health
expert called by the defense could not testify to the
mtigating circunstances that she had found. Judge Lebow
indicated, “that is a legal termand | will be explaining to
the jurors, you may ask her what her eval uation found
psychol ogically” (T2. 694).
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enotional disturbance” or “substantially inpaired” capacity
(R2. 396-97). But, she did find as to both of these statutory
mtigating factors that evidence had been presented to support
them She sinply concluded that the evidence “did not
reasonably convince me” that the circunstances existed (R2.
397).

B. St andard of Revi ew.

Judge Lebow s decision as to what instructions to provide
the jury regarding statutory aggravating and mtigating
circunstances was a | egal determnation. As such, it is
revi ewabl e de novo in this appeal. This Court nust detern ne
whet her the decision to instruct on the CCP aggravating
circunmstance and not on the three statutory mtigating
ci rcunst ances proposed by the defense was a correct | egal
determ nati on.

C. Legal Anal ysis.

It is error for the sentencing judge to instruct on

aggravating circunstances that have no support in the record.

In Onelus v. State, 584 So.2d 563 (Fla. 1991), this Court
reversed a death sentence for error in instructing the jury on
an aggravating circunstance that had no record support.

There, the jury had been instructed on heinous, atrocious or

cruel . The defendant had hired soneone else to commt a
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mur der; however, no evidence was presented that the defendant
had any know edge of the manner in which the nurder would be
conmmtted. The sentencing judge correctly applied the |Iaw and
determ ne in his sentencing order that the aggravating
circunmstance could not be considered. Accordingly, this Court
stated, “We nust agree with Orelus that the trial court erred
ininstructing the jury that it could consider this factor in
determning its recomendation.” Onelus, 584 So.2d at 566.

Here, the sentencing judge correctly found that nurder
was not cold, calculated and preneditated.* Yet, the jury was
instructed that it could consider “the crime for which the
defendant is to be sentenced was commtted in a cold,
cal cul ated and preneditated manner wi thout any pretense of
noral or legal justification” (R2. 898). As in Onelus, this
was error.

VWil e granting the prosecution s request for an
instruction on aggravating circunstance that had no record
support, the judge denied M. Duest’s requested instructions
on statutory mtigating circunstances that did have record
support. This Court has held that no error occurs where “the

record contains conpetent substantial evidence supporting the

“I'n fact, the judge further found that the mitigating
circunstance argued by the defense that “the Defendant did not
have an intent to kill M. Pope” (R2. 399).
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trial judge s refusal to instruct the jury on and his refusal

to find statutory nmental mtigators.” Jones v. State, 612

So.2d 1370, 1375 (Fla. 1992). Here however, Judge Lebow
indicated in her sentencing order that the evidence in the
record did support the nental health mtigators, the evidence
just did not reasonably convince her that the statutory
mtigators existed (R2. 396-97). Judge Lebow di scussed the
evi dence that the defense had presented in support of the
statutory nmental health mitigating circunstances. She
acknow edged that evidence supporting the mtigators was
present. She discussed the testinony fromDr. Flem ng, but
noted that her testinony in support of the mtigators was not
based “upon any circunstances confided to her by the
Def endant” (R2. 396).4% Since Judge Lebow acknow edged t hat
t he defense had presented evidence which supported the mental
health statutory mtigators, it was error to not instruct the
jury regarding statutory mtigation in conformty with M.
Duest’s request.

I n addition, evidence was present which supported the
request for an instruction on the statutory mtigating

circunmstance that “the victimwas a participant in the

“The statutory definition of the nmitigators does not
contain the requirenent that evidence supporting them nust be
based upon the defendant’s statenments or shared confidences.
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def endant’ s conduct.” The evidence was that the victimwas
left with the neans to save hinself by calling for help.
However, the victimdid not avail hinmself of the opportunity.
The victimby his own conduct contributed to his death. The
facts here are qualitatively different than those in Wornos
v. State, 676 So.2d 972 (Fla. 1996), the case on which Judge
Lebow relied in denying the requested jury instruction.
The instructional error that occurred here was not
harm ess beyond a reasonabl e doubt, the standard recognized in
Orelus. Accordingly, M. Duest’s sentence of death nust be
vacated, and the matter remanded for another penalty phase
proceedi ng before a properly instructed jury.
ARGUMENT VI

THE SENTENCI NG JUDGE ERRONEOUSLY PRECLUDED

THE DEFENSE MENTAL HEALTH EXPERT FROM

TESTI FYI NG TO HER FI NDI NGS THAT M TI GATI NG

Cl RCUMSTANCES WERE PRESENT, | N VI OLATI ON OF

THE ElI GHTH AMENDMENT.

A | nt roducti on.

During Dr. Flem ng s direct exam nation, the follow ng

occurred:

Q Based upon your evaluation back then, did
you find any mtigating circunstances?

A. Yes, | did.

MR. CAVANAGH: We, woe, we object to a | egal
concl usi on here.
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THE COURT: The objection is sustained, that is
legal termand | will be explaining to the jurors,
you may ask her what her eval uation found
psychol ogi cal | y.

BY MR. LLORENTE

Q \What did your evaluations find?

A. When - - may | explain the eval uation?

Q Sure.

(T2. 693-94). Dr. Flem ng was precluded from expressing an
opi nion as to whether she found mtigating circunmstances
present. The defense was forced to sinply have her explain
her eval uation and then argue for a finding of mtigation.
The judge’s ruling deprived M. Duest of his right to present
expert opinion as to the presence of mtigating evidence.

B. Standard of Review.

Judge Lebow s decision to exclude evidence is normally
subject to an abuse of discretion standard of review
However, where M. Duest was arbitrarily deprived of the
opportunity to present evidence routinely presented in other
cases, the ruling violates the Ei ghth Arendnent and nust be
eval uat ed de novo.

C. Legal Anal ysis.

In Lockett v. Ohio, 438 U S. 586 (1978) and Ski pper v.

South Carolina, 476 U S. 1 (1986), the Supreme Court ruled
that under the Eighth Amendnent a crim nal defendant can not
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be precluded from presenting evidence of mtigating
circunstances -- any aspect of the defendant’s character or
background calling for a sentence of |less than death. The
Supreme Court has not hesitated to reverse where evidentiary
rulings or state action have encroached upon a defendant’s
fundamental constitutional right to present a defense. See,

Chanbers v. M ssissippi, 410 U. S. 284 (1973); Rock v.

Arkansas, 483 U. S. 44 (1987); Crane v. Kentucky, 476 U.S. 693

(1986). Presentation of evidence in mtigation during the
penal ty phase of a capital trial is every bit as crucial as
presenting a defense during the guilt phase of a trial.

Mental health experts are routinely permtted to testify
regarding their opinion as to the presence of mtigating

circunstances. Rose v. State, 787 So.2d 786, 802 (Fla. 2001);

Larkins v. State, 739 So.2d 90, 94 (Fla. 1999). Here, M.

Duest was arbitrarily denied the opportunity to present expert
testinmony as to the mtigating factors that were present. M.
Duest was prejudiced by this ruling when the judge used the
absence of such testinony to justify her refusal to instruct
the jury on statutory nental health mtigating circunstances
and to justify her conclusion in her sentencing order that
mental health mtigation had not been proven. M. Duest’s

resulting sentence of death nust be vacat ed.
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ARGUMENT VI |
THE Cl RCU T COURT ERRED I N PERM TTI NG THE
STATE TO ELICIT FROM THE DEFENSE S MENTAL
HEALTH EXPERT MR. DUEST S ENTI RE CRI M NAL
HI STORY.

A | nt roducti on.

During the testinony of Dr. Flem ng, Judge Lebow rul ed
that the State could elicit fromDr. Flem ng, M. Duest’s
entire crimnal record, including non-violent felonies not
adm ssi bl e as aggravation in the case. Judge Lebow rul ed that
such evidence was properly presented because Dr. Flem ng
i ndi cated that she had considered it during her eval uati on.
However, as defense counsel clarified, Dr. Flem ng only
considered the fact that there was a crimnal record, not the
i ndi vi dual charges or their underlying facts. After the
prosecutor was permtted to elicit the testinony regarding
numer ous non-violent felonies, he made no use of the record as
i npeaching Dr. Flem ng’s testinmony in any way. It was clearly
i ntroduce for the sole purpose of prejudicing M. Duest before
the jury.

B. Standard of Review.

Judge Lebow s evidentiary rulings are normally subject to
an abuse of discretion standard of review. The ruling here,
however, violated M. Duest’s due process rights.

C. Legal Anal ysis.

The introduction of irrelevant prior non-violent felonies
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violated M. Duest’s rights to due process. The evidence was
i ntroduced for no purpose other than to prejudice M. Duest
before the jury. The State had attenpted to elicit the
evidence from M. Boone who testified as an expert and was

al so aware of the crimnal record. Judge Lebow ruled that the
State could not elicit the crimnal record from M. Boone
during its cross-exam nati on.

Subsequently, Judge Lebow unexpectedly permtted the
inquiry of Dr. Flem ng and the presentation of the numerous to
the jury. This was permtted despite M. Duest’s objection
that State’s sol e purpose was to present the crimnal charges
“as aggravating circunstances” (T2. 724). Since Dr. Flem ng
did not rely upon the non-violent felonies as a basis for
finding mtigation circunstances, *? the exi stence of a crim nal
record was not relevant to any contention by the State. It
did not rebut any mtigating circunstance argued by the
defense. It was introduced sinply to present inproper non-
statutory aggravation. Due process was violated. M. Duest’s

sentence of death is the resulting prejudice. It should be

“20f course, Judge Lebow refused to permit Dr. Flem ng
state her findings in the formof an opinion as to the
presence of mtigating circunstances. She was forced to
testify to a nebul ous evaluation in which she had M. Duest’s
crimnal record. She did not specifically rely upon any of the
specific charges to make her finding of mtigation, that she
was precluded fromsharing with the jury.
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vacated and the matter renmanded for a new penalty phase
untainted by the error.
ARGUMENT VI | |
THE CI RCUI T COURT FAILED TO CONDUCT AN
| NDEPENDENT SENTENCI NG WHEN | N THE COURSE
OF VEEI GHI NG THE AGGRAVATI ON AND THE
M TI GATION, |IT GAVE A JURY DEATH
RECOMVENDATI ON GREAT WEI GHT.
A | nt roducti on.
This Court has repeatedly held that Florida | aw requires
“the trial judge to independently weigh the aggravati ng and

mtigating circunmstances to determ ne what penalty should be

i nposed upon the defendant.” State v. Ri echmann, 777 So. 2d

342 (Fla. 2000). See Maharj v. State, 778 So.2d 944, 947

(Fla. 2000)(this Court noted that the State had not appeal ed
the circuit court determ nation that sentencing judge “failed
to conduct an independent review of the aggravating and
mtigator factors” which required a re-sentencing); Card v.
State, 652 So.2d 344, 345 (Fla. 1995)(an evidentiary hearing
was required to determ ne whether Card had been deprived of
his right to “an i ndependent wei ghing of the aggravators and
mtigators”). In the context of a sentencing following a life
recomrendati on, this Court has explained that the judge nay
not i ndependently weigh the aggravation and the mtigation,

but nmust give great weight to a jury' s |ife recommendati on
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under Tedder v. State, 322 So.2d 908, 910 (Fla. 1975):

In other words, the trial judge disagreed with their
recomendati on based on his view of the m x of
aggravators and mtigators, rather than through the
prism of a Tedder analysis. This was error, because
just as a Tedder inquiry has no place in a death
recommendati on case, see Franqui v. State, 699 So. 2d
1312, 1327 (Fla. 1997)(rejecting reliance on jury
override cases in death recommendati on case because
such cases “entail[ ] a wholly different |egal
principle and analysis”); Watts v. State, 593 So. 2d
198, 204 (Fla. 1992)(sane), the reciprocal hold true
when a jury life recommendation is independently
anal yzed by the trial court and independently
reviewed by this Court. In other words, the jury's
life recomendati on changes the anal ytical dynam c
and magnified the ultimate effect of mtigation on

t he defendant’ s sentence.

Keen v. State, 775 So.2d 263, 285 (Fla. 2000). As this Court

explained in Franqui v. State, cases involving “an override of

a jury recommendation of life inprisonment [ ] entail[ ] a
whol Iy different |egal principle and analysis.” Franqui, 699
So.2d at 1327. Thus, the independent wei ghing that occurs
after a death recommendati on has been returned does not
include giving the death recommendati on “great weight,” as
Tedder requires for a |life recommendati on.

In his sentencing menorandum M. Duest informed Judge
Lebow that the jury' s death recommendati on should not be given

great wei ght under Florida law. M. Duest cited Thonpson v.

State, 328 So.2d 1 (Fla. 1976), which it held:

It stands to reason that the trial court nust
express nore concise and particul ar reasons, based
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on evidence which cannot be reasonably interpreted
to favor mtigation, to overrule a jury’ s advisory
opinion of life inprisonnment and enter a sentence of
death than to overrul e an advisory opinion
recomendi ng death and enter a sentence of life

I npri sonment .

Thonpson, 328 So.2d at 5.

M. Duest also cited Layman v. State, 652 So.2d 373, 375-

76 (Fla. 1995), as indicating that the sentencing judge is
obligated to i ndependently weigh the aggravating and
mtigating circunstances when review ng a death recomendati on

(R2. 355). In the Layman opinion, this Court cited Spencer v.

State, 615 So.2d 688, 691 (Fla. 1993), in which this Court
stated, “It is the circuit judge who has the principal
responsibility for determ ning whether a death sentence should
be i nposed.”

Despite M. Duest’s position and his recitation of lawin
his sentenci ng nmenorandum Judge Lebow stated in her findings,
“Al'l the aggravating circunstances and mtigating
circunst ances that have been presented and argued have now
been di scussed, and great weight given to the recommendati on
of the jury.” (R2. 399). Thereupon, Judge Lebow i nposed a
sentence of death.

B. Standard of Review.

Judge Lebow s decision to give the jury’ s death
recommendati on great weight was a |l egal determ nation. As
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such, it is reviewable de novo in this appeal. This Court
must determ ne whether a jury’'s death recomendati on shoul d be
gi ven great wei ght when the sentencing judge independently
wei ghs the aggravation and mtigation and determ nes the
sentence to inpose.

C. Legal Anal ysis.

This Court has |ong recogni zed that “a Tedder inquiry has

no place in a death recomendation case.” Keen v. State, 775

So.2d at 285. Different standards govern the sentencing
judge’s consideration of a death recommendati on than govern

consideration of a life recommendati on. Thonpson v. State,

328 So.2d at 5. In fact, this Court recently recognized that
“[r]eversible error occurred in [a death recommendati on] case
due to the trial court’s decision to afford ‘great weight’ to

the jury’'s recomendation.” Mihammd v. State, 782 So.2d 343,

363 (Fla. 2001). In Muhammd, this Court did note that
mtigation had been presented to the judge that was not
presented to the jury during the penalty phase proceedi ngs.
And in fact, that occurred in M. Duest’s case as well.
At the Spencer hearing, M. Duest argued that the jury had

been inflamed by the Mat hew Shepherd story which broke the
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weekend dividing Dr. Wight's testinony.* M. Duest then
presented video depositions of seven famly nmenbers in
Massachusetts who had been unable to attend the penalty phase
proceeding in Ft. Lauderdale. The jury had not heard these
witnesses. Finally, M. Duest presented as mtigation the
fact that after the penalty phase proceedi ng, he was di agnosed
with throat cancer. As to this, Judge Lebow specifically
found that this evidence established a mtigating factor that
was not heard by the jury, and was entitled to sone wei ght
(R2. 399).

A determ nation to i npose a death sentence is not
i ndependent as required by Florida | aw when the sentencing
judge gives “great weight” to a jury’ s death recomendati on.
Such deference to the jury s determ nation violates the
princi ple of an independent weighing. Moreover, the
mtigation that was presented to the judge is thus not fully
factored into the wei ghing process as required by the Eighth

Amendment. Riley v. Wainwight, 517 So.2d 656 (Fla.

1987) (nmere presentation does not satisfy the decision in

“Dr. Wight was the State’'s first witness. His cross-
exam nati on occurred the Monday norning after the Mathew
Shepherd case made national news. In that case, Mathew
Shepherd was nurdered in Wom ng because he was gay. In the
cross-exam nation of Dr. Wight, he opined that M. Pope had
not sought treatnment for his injuries because of his
enbarrassnment over his sexual orientation.
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Hitchcock v. Dugger, 481 U.S. 393 (1987)); Downs v. Dugger,

514 So.2d 1069 (Fla. 1987)(sane).

Because Judge Lebow gave “great weight” to the jury’'s
death recommendation, M. Duest’s sentence of death violates
Florida |law and the Ei ghth Anmendnent. The sentence of death
nmust be vacated and the matter remanded for an independent
wei ghi ng of the aggravation and nitigation.

ARGUMENT | X

THE SENTENCI NG JUDGE ERRONEOUSLY FOUND THE
HElI NOUS, ATROCI OUS OR CRUEL AGGRAVATOR EVEN
THOUGHT THE STATE HAD FAI LED TO PROVE AN

| NTENT TO KILL BEYOND A REASONABLE DOUBT
AND ERRONEOUSLY REFUSED TO FI ND MENTAL
HEALTH M TI GATORS SI NCE THERE WAS NO

| NDI CATI ON THAT MR. DUEST CONFI DED ANY

| NFORMATI ON REGARDI NG THE CRI ME I N THE
MENTAL HEALTH EXPERT.

This Court in Onelus v. State, 584 So.2d at 566, held

t hat hei nous, atrocious or cruel could not be applied in a
case where the defendant did not know the manner in which the
killing would be carried by the person hired to conmt the
mur der. By anal ogy, this aggravator should not apply where
the State has been unable to prove an intent to kill beyond a
reasonabl e doubt .

In arguing to the jury that this murder was committed in
a heinous, atrocious or cruel manner, the prosecutor’s only

argument was the nmental anguish M. Pope felt when he refused
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to save hinself and call for help because of the embarrassnent
he felt in possible having to reveal his sexual orientation
(T2. 863). The prosecutor argued for this aggravator because
of the enbarrassnment M. Pope felt as he |ay dying, know ng
that his death would reveal his orientation.* The sentencing
judge’s finding was erroneous.

Simlar, he refusal to find nental health mtigation was
in error. Judge Lebow indicated Dr. Flem ng’s anal ysis was
not based “upon any circumnmstances confided to her by the
Defendant.” (R2. 396). The judge erroneous engrafted on to
the nmental health mitigating circunmstances a requirenent that
evidence in support arise froma disclosure of confidences by
the Defendant. This is tantamobunt to requiring a defendant to
confess in order to present nental health mtigation. Such a
requi renment violates the Eighth Anendnent.

The finding of heinous, atrocious or cruel showed by set

aside. The refusal to find nmental health mtigation should be

“The prosecutor ignored the nore logically inport of Dr.
Wight's testinony that M. Pope did not call for help because
he did not want to reveal he was honobsexual. M. Pope did not
perceive his injuries as life threatening. Such a belief on
M. Pope’s part would seemto be inconsistent with the hol ding
in State v. Dixon, 283 So.2d 1, 9 (Fla. 1973), that this
aggravator is neant to apply in cases where the homcide is
“acconpani ed by such additional act to set the crinme apart
fromthe norm of capital felonies— the consciencel ess or
pitiless crime which is unnecessarily torturous to the
victim?”

106



set aside. The death sentence should be vacated and the
matter remanded for a new sentencing.
ARGUMENT X
MR. DUEST' S SENTENCE OF DEATH I S
DI SPROPORTI ONATE AND A LI FE SENTENCE SHOULD
BE | MPOSED.

This Court is required to analysis each death sentence
and determ ne whet her the sentence is proportionate. Porter
v. State, 564 So.2d 1060 (Fla. 1990). Such an analysis in
this case reveals that the sentence of death inposed upon M.
Duest is not proportionate.

This Court has recently had occasion to address the

proper proportionality review required in case in which there

was no intent to kill present. Stephens v. State, 787 So.2d

747 (Fla. 2001); Lukehart v. State, 776 So.2d 906 (Fla. 2000).

Unl i ke those cases, the victimhere was not a hel pl ess child.
Here, M. Pope was left with the neans to save his life. This
case does not involve the “worst of the worst.” There are
many nore mtigators present here than were present in either

St ephens or Lukehart. Inposition of a death sentence is not

proportional under Florida |aw, and not proportional under

Ei ght h Amendment |aw. The requirenments of Tison v. Arizona,

481 U.S. 137 (1987), are not satisfied here. There has been

no finding of an adequate nmens rea to warrant the inposition
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of a death sentence.
ARGUMENT Xl
FLORI DA LAW DEPRI VED MR. DUEST OF HI S RI GHT
TO HI'S SI XTH AMENDVENT RI GHT TO HAVE ALL
ELEMENTS OF HHS CRIME TO A FULL AND FAIR
TRI AL BEFORE A JURY.

Fl orida | aw provides that capital crines nust be charged
by presentment or indictnment of a grand jury. Fla. Const.
Art. |, 8 15(a) (1980). This Court has held that indictnments
need not state the aggravating circunmstances upon which the

State may rely to establish that a crinme is eligible for the

death penalty. State v. Sireci, 399 So.2d 964, 970 (Fla.

1981) .

Early in the history of the State’s post-1972 death
penalty law, the Florida Supreme Court explained in State v.
Di xon, 283 So.2d 1, 9 (Fla. 1973), what constitutes a capital
crime, and where the definition conmes from

The aggravating circunstances of Fla. Stat. 8§
921.141(6), F.S. A, actually define those

cri mes—when read in conjunction with Fla. Stat. § §
782.04(1) and 794.01(1), F.S. A —-to which the death
penalty is applicable in the absence of mtigating
ci rcumst ances.

The sentence for first-degree nurder is specified in
section 775.082, Florida Statutes:

A person who has been convicted of a capital felony

shal | be punished by life inprisonnent and shall be
required to serve no | ess than 25 years before
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becomi ng eligible for parole unless the proceedi ngs
held to determ ne sentence according to the
procedure set forth in § 921.141 result in a finding
by the court that such person shall be puni shed by
death, and in the |latter event such person shall be
puni shed by death. Fla. Stat. § 775.082 (1979)
(enphasi s added).
The jury’'s advisory recomendati on does not specify what,
i f any, aggravating circunstances the jurors found to have
been proved. Neither the consideration of an aggravating
circunstance nor the return of the jury’'s advisory
recommendati on requires a unani nous vote of the jurors.

Florida |law viol ates the principles recognized as

applicable to the States in Apprendi v. New Jersey, 530 U. S.

466 (2001). As a result, the Florida death penalty schene
under which petitioner was sentenced violates the Sixth and
Fourteenth Amendnents. Florida’s schene violates the Sixth
Amendnent because the maxi num sentence all owed upon the jury’s
finding of guilt is life inprisonnent. A death sentence is
only authorized upon the finding of additional facts. Since
under Florida, there is no requirenent of a jury trial to
determ ne the existence of those necessary facts, the Sixth
Amendnent is viol at ed.

M. Duest acknow edges that the United States Suprene
Court has granted a petition for a wit of certiorari to

deci de how the decision in Apprendi inpacts capital cases.
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State v. Ring, 25 P.3d 1139 (Ariz. 2001), cert granted, 122

S.Ct. 865 (2002). Nonetheless, M. Duest asserts that under
Apprendi, he is entitled to habeas relief fromhis sentence of

deat h.

CONCLUSI ON

For the reasons stated herein, M. Duest respectfully
requests that this Court vacate his conviction and order a new
trial as to Argunent |I. As to the remaining argunents, he
asks that his sentence of death be vacated and the matter

remanded for a new sentencing proceeding.

| HEREBY CERTIFY that a true and correct copy of the
foregoing Petition has been furnished by United States Mil,
first class postage prepaid, to Debra Rescigno, Assistant
Attorney General, 1515 North Flagler Drive, 9'" Floor, West
Pal m Beach, Florida 33401-5099, on February 25, 2002.

MARTI N J. MCCLAIN
Attorney at Law

497 St onehouse Rd.

Tal | ahassee, FL 32301
(305) 984-8344

CERTI FI CATE OF COMPLI ANCE

This is to certify that the Initial Brief of Appellant has been
reproduced in a 12 point Courier type, a font that is not
proportionately spaced.
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By:

MARTI N J. MCCLAI N
Counsel for M. Duest
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