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STATEMENT OF THE CASE AND FACTS

On Cct ober 29 and 30, 1990, Petitioner Ellis D. Downs had a
jury trial. (V1 & 2) On October 30, 1990, M. Downs was found guilty
of burglary, grand theft of property over $300, possession of bur-
glary tools, driving while |icense suspended, reckless driving, and
fleeing to elude. (V3/R407-412) M. Downs was sentenced on Decenber
5, 1990, as a habitual felony offender as follows: 10 years prison
on the burglary, 10 years prison consecutive on the grand theft, 5
years probation consecutive on the burglary tools, and 1 year county
jail concurrent on the 3 remai ning m sdenmeanor charges. (V3/R414-472)

At trial Police Oficer Van Brummelin testified under oath that
at 12:45 a.m on Novenber 9, 1989, he was on patrol and saw a car
backed up to the front door of JimPierce Quality Mdtors. When the
of fi cer approached the car, he saw M. Downs in it; and M. Downs
sped away. (V1/T32-40) Officers Van Brummelin and Messer testified
t hey chased M. Downs. When the car eventually stopped, there were
tools belonging to the JimPierce Quality Mdtors business in the
trunk, as testified to by Oficer Messer and M. Pierce (V1/ T40-
47,90-99; V2/T238,239) The busi ness had been broken into, and tools
were m ssing--the tools found in the car. (V3/T101, 105-109; V2/T235-
239)

On Decenber 28, 1999, M. Downs nmailed a Mdtion to Correct
11 egal Sentence pursuant to Fla. R Crim P. 3.800(a) contesting his
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two consecutive habitualized sentences for burglary and grand theft.
Because these two of fenses arose fromthe sanme incident, it was
illegal to have these two sentences run consecutive to each other.
The trial court denied the nmotion on January 14, 2000, as being
beyond the tinme period for filing a 3.850, which the trial court
stated was the appropriate vehicle for this claim M. Downs' notion
for rehearing mailed on January 27, 2000, was denied.M . Downs
appeal ed this denial to the Second District Court of Appeals; and on

Septenber 1, 2000, the Court issued an opinion affirmng the case

based on Burgess v. State, 764 So. 2d 749 (Fla. 2d DCA 2000). The
sane question certified in Burgess was also certified in M. Downs'
case:
After the holding in Callaway, can a trial

court rely upon a sworn arrest report in the

court file to determne, as a matter of | aw,

t hat consecutive habitual offender sentences

are illegal?

M. Downs tinmely filed a notice to invoke this Court's jurisdiction.



SUMVARY OF THE ARGUNMENT

M. Downs' 20-year prison sentence is illegal in this case, and
this illegality is clear fromthe record. Fundanental fairness,
uniformty in sentences, and the adm nistration of justice require
that a rule 3.800 be used in Hale issues clear on the face of the
record. The |aw should not be so rigid and inflexible as to allow an
obvious illegal sentence to stand. The trial transcript clearly
establishes the facts in this case. This Court should answer the
modi fied certified question in the affirmative and allow M. Downs to

be resent enced.



AFTER THE HOLDI NG | N CALLAWAY, CAN A
TRI AL COURT RELY UPON TRI AL TRAN-

SCRI PT TESTI MONY | N THE COURT FILE TO
DETERM NE, AS A MATTER OF LAW THAT
CONSECUTI VE HABI TUAL OFFENDER SEN-
TENCES ARE | LLEGAL?

VWhen the Second District Court denied M. Downs relief, it did
so based on its decision in Burgess; and it certified the sanme
gquestion it certified in Burgess. However, the certified question in
Burgess is not factually the same. Burgess had only a sworn police
affidavit to set forth the facts to denpbnstrate both of fenses arose
fromthe incident, while in M. Downs' case there was a trial with
sworn testinony. Thus, the certified question should be nodified for

M. Downs as follows:

AFTER THE HOLDI NG | N CALLAWAY, CAN A
TRI AL COURT RELY UPON TRI AL TRAN-
SCRI PT TESTI MONY I N THE COURT FILE TO
DETERM NE, AS A MATTER OF LAW THAT
CONSECUTI VE HABI TUAL OFFENDER SEN-
TENCES ARE | LLEGAL?

At the time M. Downs was sentenced, case | aw all owed consecu-

tive habitual offender sentencing for crinmes occurring in a single

epi sode. See Marshall v. State, 596 So. 2d 114, 115 (Fla. 2d DCA
1992). In 1993 this Court held that consecutive habitual offender

sentences for crimes occurring in a single episode were not autho-



rized by lawin Hale v. State, 630 So. 2d 521 (Fla. 1993); and this

hol ding was then to be applied retroactively. State v. Callaway, 658

So. 2d 983 (Fla. 1995). This Court held that the time period for
filing such a nmotion attacking consecutive habitualized sentences

arising fromthe sane incident ended on 8-16-97. See Dixon v. State,

730 So. 2d 265 at 269, ftnt. 7 (Fla. 1999).
VWhen the Second District denied relief in Burgess, it did so

reluctantly. "We affirmw th reluctance because we are convinced to

a noral certainty by the content of the police report that the grand

theft and the burglary were commtted in one crimnal episode.”
Burgess, 764 So. 2d at 750, 751 (enphasis added). The problemthe
Second District Court had was this Court's opinion in Callaway that
seens to rule that a Hale issue nust be raised in a 3.850 notion. So
the question in this case is can a Hale issue be raised in a 3.800(a)
notion now that the 2-year tine period for raising a Hale issue in a
3.850 nmotion has expired and the facts in the established record
clearly establish the consecutive habitualized sentences arose from
t he sane incident.

There are two aspects to this issue: (1) can a Hale issue be
raised in a 3.800 notion when the claimis apparent on the face of
the record, and (2) what evidence in the record can be used to supply

t he necessary facts that support a Hale issue?



The recent case of Valdes v. State, 765 So. 2d 774 (Fla. 1st
DCA 2000), speaks to the first aspect. The First District allowed
t he defendant to raise a Hale issue in a 3.800(a) notion because the
facts were apparent fromthe face of the record. The First District

noted that there was nothing in State v. Callaway, 658 So. 2d 983

(Fla. 1995), "that leads us to believe that the supreme court in-

tended to establish an inflexible rule barring relief under rule

3.800(a) fromall Hale clainms...." Valdes, 765 So. 2d at 776 (enpha-
si s added).

The inference in this Court's Callaway decision was that all
Hal e issues are strictly matters of fact that require an evidentiary
hearing, but the Second District Court's decision in their underlying
Cal |l away case! was not so limting. The Second District noted that
Hal e i ssues would "usually, if not always, require an evidentiary

determ nation." Callaway v. State, 642 So. 2d at 640 (enphasis

added). While trying to decide if a Hale issue should be brought in
a 3.850 notion or a 3.800 notion, the Second District pointed to
several itenms that m ght provide the necessary facts as part of the
established record without the need for an evidentiary hearing:
recorded plea colloquy, information, arrest report, or transcript of

trial. The problens the Second District had with these itens was

! Callaway v. State, 642 So. 2d 636 (Fla. 2d DCA 1994), opinion
by Judge Altenbernd -- the sane judge who wote M. Burgess' opinion
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that these itens m ght not contain the necessary facts, so it deter-
m ned the 3.850 was the "appropriate nethod for resolution of this
issue.” 1d. This determination that the Hale i ssue was nore appro-
priately pursued in a 3.850 notion, however, does not make it the
only method that can be used.

In Adans v. State, 755 So. 2d 678 (Fla. 2d DCA 1999), the

Second District points out that neither Callaway decision (the
Florida Suprenme Court and the Second District) specifically irre-
trievably foreclose relief from consecutively-inposed habi tual

of fender sentences arising fromthe sanme crim nal episode by nmeans of

3.800. It then referred to Judge Allen's dissent in Richardson v.

State, 698 So. 2d 551 at 554 (Fla. 1st DCA 1997), which argues
agai nst inflexibly prohibiting the use of 3.800 to correct a Hale
sentencing error:

Because Cal | away apparently adopted the Judge
definition of "illegal sentence,” it follows
t hat sentences which are excessive under the
constitution would be renedi abl e under rule
3.800(a), so long as the unconstitutionality of
the sentence is apparent fromthe face of the
trial court record. There is no apparent jus-
tification for cutting off all challenges to an
unconstituti onal sentence filed nore than two
years after judgnent and sentence becone final
There are valid reasons for tine limtations
upon challenges that could only be proven
t hrough evidentiary hearings. Material wt-
nesses die or nove away. and nenories fade.
But where a constitutional claimmy be proven
by a sinple review of the trial court file,
t hese concerns are not present.




(Enphasi s added.) |In Adams the State "conceded that relief may be
avai l able to a nmovant who properly pleads in a rule 3.800 notion that
the application of the rule in Hale nay be determ ned wi thout resort
to extra-record facts...." Adanms, 755 So. 2d at 680.?

Even t hough the panel in Burgess came to the concl usion that
Callaway did not allow M. Burgess to obtain relief at this time, it
noted that the Supreme Court in Callaway was not dealing with a
def endant whose tine had expired under a 3.850 notion and the appel -
| ate record did not contain a sworn police affidavit describing the
crimnal episode. Had this Court been dealing with M. Downs' facts
-- a clear presentation of facts on the face of the record show ng
one crimnal episode, the question is whether this Court would allow
a 3.800 notion now that the tine has expired for a 3.850 notion or
would it inpose a rigid, inflexible rule regardless of the facts in
t he established record? The better rule, based on fundanental
fairness, uniformty in sentences, and the adm nistration of justice,

woul d be to allow the Hale issue to be addressed in a 3.800(a) notion

2 Adans invol ved the stacking of mninum mandatory sentences
for the possession of a firearm where the possessions may have al
arisen fromthe sane episode. The Second District conpared this
issue to that of Hale and found the issues to be so simlar as to
require the sanme treatnent. The Second District held the defendant
can raise the consecutive sentence issue if the proper facts can be
found in the record and did not depend on the devel opnent of extra
record facts. Adans was affirmed because the notion did not allege
the facts were clear on the face of the record. (A 3.850 notion was
no | onger avail able because the 2-year tinme |imt had run.)
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once the 3.850 tinme Iimt has passed as long as the record clearly
establ i shes the necessary facts and there is no need for an eviden-
tiary hearing. The State cannot claimharmas |ong as no evidentiary
hearing is needed; and as long as the facts are froma reliable state
source (like a trial transcript), the State should be estopped from
protesting these facts.

There is precedent for allowing alternative nmethods of proving
a sentencing issue. The failure to properly calculate tine served is

an area that can be addressed either in a 3.850 or 3.800, depending

on the circunstances. |In State v. Mancino, 714 So. 2d 429 (Fla.
1998), this Court held that a defendant can raise a credit-for-tine-
served issue under 3.800 if the record reflects that the defendant
has served tinme prior to sentencing and the sentence does not prop-
erly credit the defendant with time served. |In Mancino, this Court
guoted at length from Judge Altenbernd' s specially concurring opinion

in Chojnowski v. State, 705 So. 2d 915 at 917-919 (Fla. 2d DCA 1997).

In part of that quote Judge Altenbernd notes that while rule 3.850
may provide the best procedure to resolve jail credit issues, it is
not the only way. Rule 3.800, although "far from an adequate tool to
review nost jail credit errors,” was still a tool that could deal
with some jail credit errors that can be resolved w thout a factual

heari ng based on the contents of the court file. Chojnowski, 705 So.

2d at 918; Mancino, 714 So. 2d at 431. |In approving the Second



District's decision in Mancino, this Court concluded its opinion with

anot her quote from Judge Altenbernd in Chojnowski: "[S]ince a

defendant is entitled to credit for tinme served as a matter of | aw,
‘common fairness, if not due process, requires that the State concede
its error and correct the sentence 'at any tine.'' 705 So. 2d at 918
(Al tenbernd, J., concurring specially).”™ Mncino, 714 So. 2d at 432.

Al so see Hopping v. State, 708 So. 2d 263 (Fla. 1998), wherein this

Court held an unconstitutionally enhanced sentence that violated
doubl e jeopardy could be raised in a rule 3.800 where it can be
determ ned on the face of the record without an evidentiary hearing.
Just as comon fairness and due process allows the use of rule
3.800 to raise credit issues or enhanced sentences in violation of
doubl e jeopardy that are evident on the face of the record, so to can
a rule 3.800 be used to attack inmproperly inposed consecutive habit-
ual sentences based on the sane crim nal episode when the facts are
clear on the face of the record and no evidentiary hearing is neces-
sary. This is the second aspect to this issue--what type of evidence
can be used for a 3.800 notion that is part of the established
record. The Burgess case involves a sworn police affidavit that was
part of the established record. M. Downs' case is even stronger
with an entire trial transcript with sworn testinony that clearly
shows on the face of the record M. Downs' burglary and grand theft

occurred at the sane tinme in one crimnal episode. The State cannot
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di spute these facts. Although rule 3.850 may have been the better
met hod of resolution for Hale issues in general, it should not be
consi dered the exclusive nethod of resolution. As long as the Hale
i ssue can be established on the face of the record w thout an eviden-
tiary hearing, rule 3.800 can address the issue.

M. Downs' 20-year sentence is illegal in this case, and this
illegality is clear fromthe record. Fundanmental fairness, unifor-
mty in sentences, and the adm nistration of justice require that a
rule 3.800 be used in Hale issues clear on the face of the record.
The | aw should not be so rigid and inflexible as to all ow an obvi ous
illegal sentence to stand. M. Downs should not be forced to spend
anot her 10 years in prison because he had the m sfortune to be
sentenced at the wong tine. It was only years later that this Court
determ ned sentences such as M. Downs' were illegal, and at that
poi nt M. Downs had al ready spent several years in jail and had no
counsel fromwhich to obtain |egal advice. As Judge Altenbernd
poi nted out in Burgess, the Court affirnmed "with reluctance because
we are convinced to a noral certainty by the content of the police
report that the grand theft and burglary were commtted in one
crim nal episode." Burgess, 764 So. 2d at 750, 751. Because of the
Second District's problemwith this apparent injustice, the Court

certified the question of using rule 3.800 as one being of great
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public inmportance. This Court should answer that certified question

(as factually nmodified in M. Downs' case) in the affirmative.
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CONCLUSI ON

Based on the foregoing argunents and authorities, this Court
shoul d answer the Second District's certified question in the affir-
mative and allow M. Downs to be resentenced via rule 3.800 so as to
require all of his habitualized sentences be ordered to run concur-

rent.
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