Supreme Court of IFlorida

Nos. SC00-2432 & SCO00-2535

ROBERT D. GLOCK, II,
Petitioner,
VS.
MICHAEL W. MOORE, SECRETARY,
DEPARTMENT OF CORRECTIONS, STATE OF FLORIDA,
Respondent.

ROBERT D. GLOCK, 11,
Appellant,
VS.
STATE OF FLORIDA,
Appellee.

[January 5, 2001]
PER CURIAM.
Robert D. Glock, a prisoner under sentence of death and scheduled for
execution on January 11, 2001, appealsthetrial court's order summarily denying his
successive motion for postconviction relief. Glock also filed a separate petition for

writ of habeas corpusin this Court. Both the successive motion and the petition were



filed after the November 14, 2000, signing of the death warrant. We have jurisdiction.
Seeart. V, 83(b)(1), (9), Fla. Const. For the reasons stated below, we affirm the tria
court's order denying postconviction relief and we deny Glock's petition for writ of
habeas corpus.
FACTS AND PROCEDURAL HISTORY

Glock was charged and convicted of first-degree murder, kidnapping, and
robbery and was sentenced to death. We detailed the facts of this casein our initial
opinion asfollows:

Thetria record reflects that on August 16, 1983, the woman
victim arrived at a Bradenton shopping mall. As she exited her
automobile, Puiatti['] and Glock confronted her, forced her back inside
the car, and drove away with her. They took $50 from her purse and
coerced her into cashing a$100 check at her bank. They then took the
victim to an orange grove outside Dade City where they took the
woman's wedding ring and abandoned her at the roadside. After
traveling a short distance, the appellants determined that the woman
should be killed, and they returned in the car to her. When the car's
window came adjacent to the woman, Puiatti shot her twice. The
appellants drove away, but, when they saw she was still standing, they
drove by the victim again and Glock shot her. When the woman did not
fall, the appellants made a third pass with the automobile, Glock shot her
another time, and the woman collapsed.

Four days later, aNew Jersey state trooper stopped the victim's
vehicle because its license plate was improperly displayed. Puiatti and
Glock occupied the automobile. When neither appellant could present a

'Glock's codefedant, Carl Puiatti, was also charged and convicted of first-degree murder,
kidnapping, and robbery and was sentenced to death. See Puiatti v. State, 495 So. 2d 128, 129
(Fla. 1986), vacated in part, 481 U.S. 1027 (1987).
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valid driver's license, the officer requested the car's registration. As
Puiatti opened the glove box, the trooper saw a handgun. The officer
seized that handgun, searched the vehicle, and uncovered another
handgun. He then arrested both men for possession of handguns without
permits. The police later identified the handgun from the glove box as
the murder weapon.

The next day Puiatti and Glock individually confessed to the
kidnapping, robbery, and killing. Theseinitial confessons varied only to
the extent that each blamed the other as ingtigator of the killing and each
offered a differing sequence of who fired the shots at the victim. Each
confessor admitted he had fired shots at the victim. Three days later, on
August 24, Puiatti and Glock gave ajoint statement concerning their
involvement in the murder. In thisjoint confession, the appellants
resolved the inconsistencies in their prior statements. they agreed that
Glock initialy suggested shooting the victim and that Puiatti fired the
first shots and Glock fired the final shots.

Beforetrial, both appellants moved to sever their trials on the
grounds that the state intended to introduce each appellant's individual
confession. Thetrial court denied their motions. At trial, neither
appellant testified in his own behalf, and the three confessions--the two
individual confessions and the joint confession--were admitted in
evidence. The appellants objected only to the introduction of the
individual confessions. Thetria court overruled appellants objections,
but, before admitting each individual statement, the trial court
admonished the jury to disregard each defendant'sindividual confession
asit tended to implicate the other.

The jury found each appellant guilty of first-degree murder,
kidnapping, and robbery. In the penalty phase, Puiatti waived any
reliance on the mitigating factor of no significant prior criminal history,
but offered psychiatric testimony indicating he was under Glock's
substantial domination. Glock claimed the application of the mitigating
factor of no significant prior criminal history and introduced psychiatric
evidence suggesting that he would not have participated in the crime but
for his association with Puiatti. Thejury, by an 11-to-1 vote,
recommended imposition of the death penalty for both Puiatti and Glock.

Thetria judge, in accordance with the jury recommendation,
imposed the death penalty on both appellants, finding no mitigating
circumstances and the following three aggravating circumstances: (1) the
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murder was committed to avoid arrest [section 921.141(5)(e), Florida
Statutes (1983)]; (2) the murder was committed for pecuniary gain
[section 921.141(5)(f), Florida Statutes (1983)]; and (3) the murder was
committed in acold, calculated, and premeditated manner without any
pretense of moral or legdl justification [section 921.141(5)(i), Forida
Statutes (1983)].

Puiatti v. State, 495 So. 2d 128, 129 (Fla. 1986), vacated in part, 481 U.S. 1027

(1987).

Glock appealed his murder conviction and death sentence, but he did not appeal
his convictions for kidnapping and robbery.? We affirmed on direct appeal.* See
Puiatti, 495 So. 2d at 128. Thereafter, Governor Bob Martinez signed a death warrant,
setting execution for January 17, 1989, and Glock filed arule 3.850 motion for

postconviction relief inthetrial court. Thetria court summarily denied each of

The issues that Glock raised on direct appeal were: (1) whether exclusion at the trial
stage of prospective jurors opposed to the death penalty constituted reversible error; (2) whether
thetria court erred in failing to sever Glock's sentencing proceeding from Puiatti's; (3) whether
thetrial court erred in finding the aggravating circumstance of cold, calculated, and premeditated,;
(4) whether the trial court erred in failing to find as a mitigating circumstance Glock's cooperation
with the police and his potential for rehabilitation; and (5) whether thetrial court erred in
instructing the jurors and receiving their penalty recommendation on a Sunday. See Puiétti, 495
So. 2d at 132.

3puiatti thereafter filed a petition for writ of certiorari to the U.S. Supreme Court. See
Puiatti v. Florida 481 U.S. 1027 (1987). The Court granted the petition, vacated the judgment,
and remanded the case to this Court for further consideration in light of Cruz v. New York, 481
U.S. 186 (1987). Seeld., 1027. Onremand, this Court reconsidered the casein light of the new
principles adopted by the U.S. Supreme Court in Cruz, but again affirmed Puiatti's conviction and
sentence of death. See Puiatti v. State, 521 So. 2d 1106, 1107 (Fla. 1988). Glock, however, did
not seek certiorari review in the U.S. Supreme Court.
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Glock'sclaims.* See Glock v. Dugger, 537 So. 2d 99 (Fla. 1989). Glock appealed to

this Court, and he also filed a petition for writ of habeas corpus and request for stay of
execution. Seeid. at 100. As stated by this Court, Glock raised two principal claims:

"(1) that the admission of codefendant Puiatti's confession violated Cruz v. New Y ork,

481 U.S. 186 (1987), and Bruton v. United States, 391 U.S. 123 (1968); and (2) that
trial counsel was ineffective in failing to obtain additional information from Glock's
family to aid the mental health expertsin showing deficienciesin Glock's personality

that affected Glock's confession and presentation of evidence in the penalty phase.”

“Glock raised the following claimsin his 3.850 motion: (1) whether the admission of
Puiatti's confession and statements from the joint confession violated Bruton v. United States,
391 U.S. 123 (1968); (2) whether the trial court erred in not granting a severance at either phase of
thetria; (3) whether Glock's counsel was ineffective at the guilt and penalty phases of thetrial;
(4) whether thetrial court unconstitutionally shifted the burden in its instructions concerning
sentencing and its imposition of the sentence; (5) whether the mental health experts rendered
professionally inadequate eval uations resulting in an unreliable sentencing determination; (6)
whether evidence of the victim's character and victim impact evidence were improperly
considered by the jury and the court; (7) whether the trial court erred in permitting the prosecutor
to state during closing argument at the guilt phase that premeditation was presumed under the
felony murder theory; (8) whether the jury instructions and prosecutor's comments viol ated
Cadwell v. Mississippi, 472 U.S. 320 (1985); Adamsv. Dugger, 816 F.2d 1493 (11th Cir. 1987),
rev'd, 489 U.S. 401 (1989); and Mann v. Dugger, 844 F.2d 1446 (11th Cir. 1988); (9) whether the
jury was misled by the sentencing instructions; (10) whether thetrial court erred in refusing to
provide instructions necessary to guide the jury's discretion in assessing the aggravating factors;
(11) whether the prosecutor made an improper "golden rule" argument during his opening
statement and made an inflammatory remark during his closing argument; (12) whether Glock's
emotiona dependency precluded him from knowingly and intelligently waiving his rights under
Mirandav. Arizona, 384 U.S. 436 (1966); (13) whether Glock was prejudiced by the joint
sentencing proceeding and order; (14) whether the trial court failed to recognize mitigating
circumstances in the record; (15) whether the instructions on felony murder violated Glock's
constitutional rights; and (16) whether the trial judge erred in refusing to provide the jury with the
defense's requested instructions concerning mitigating factors.
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Glock, 536 So. 2d at 101-02. This Court rejected these claims, affirmed the trial
court's summary denia of the 3.850 motion, denied the petition for writ of habeas
corpus, and denied the stay of execution.> Seeid. at 103.

Following this Court's 1989 decision, Glock sought relief in the federal courts
by filing a petition for writ of habeas corpus, which the federal district court denied.

See Glock v. Dugger, 752 F.Supp. 1027, 1031 (M.D. Fla. 1990).° On appedl, the

Eleventh Circuit set aside the death sentence, finding that the trial court's jury
Instructions regarding the "heinous, atrocious and crud” ("HAC") aggravator violated

Glock's Eighth Amendment rights asinterpreted by Espinosav. Florida, 505 U.S.

1079 (1992). See Glock v. Singletary, 36 F.3d 1014, 1027 (11th Cir. 1994).

Subsequently, the Eleventh Circuit reheard the case en banc and determined, based on

an anaysis of the principles announced in Teague v. Lane, 489 U.S. 288 (1989), that

Glock was not entitled to the benefit of the retroactive application of Espinosa. See

Glock v. Singletary, 65 F.3d 878, 890 (11th Cir. 1995).” The en banc Eleventh Circuit

>The United States Court of Appeals for the Eleventh Circuit ultimately stayed the
execution.

®In that petition, Glock raised the same sixteen claims that he raised in the state court
petition, along with one additional claim: whether Glock was denied the effective assistance of
counsel on direct appeal to the Florida Supreme Court. Seeid. at 1028.

"The U.S. Supreme Court subsequently reached the same conclusion that the Teague
doctrine does not require Espinosa’s retroactive application. See Lambrix v. Singletary, 520 U.S.
518, 528 (1997).
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remanded the case to the Eleventh Circuit panel for consideration of Glock's other
sentence-related challenges that the panel had not previoudly addressed. Seeid. a
891.

On remand, the Eleventh Circuit panel determined that four of Glock's claims
were meritless and affirmed the denial thereof, but remanded the case for an
evidentiary hearing on the claim of whether Glock's attorney rendered ineffective
assistance of counsel in failing to discover and present mitigating evidence. See

Glock v. Singletary, 84 F.3d 385, 386 (11th Cir. 1996). The federa district court, on

remand, referred the case to amagistrate, who held two days of evidentiary hearings
during which Glock's counsal examined ten witnessesin order to elicit evidence that
Glock clamed histrial counsel would have discovered during trial had counsel been

constitutionally effective. See Glock v. Moore, 195 F.3d 625, 632 (11th Cir. 1999),

cert. denied, 121 S. Ct. 213 (2000). The magistrate issued areport and
recommendation that the district court deny Glock's writ of habeas corpus. Seeid.
The digtrict court adopted the magistrate's report and recommendation, and denied the
writ. Glock appedled to the Eleventh Circuit, which affirmed the district court's
denia. Seeid. at 626.

Governor Bush signed Glock's death warrant on November 14, 2000, and

execution was set for December 8, 2000. Glock thereafter filed an application for



stay, which this Court granted, thereby staying execution to and including 6 p.m. on
January 10, 2001. Execution wasreset for January 11, 2001. On November 20, 2000,
postconviction counsel served public records requests on a number of state agencies.
On December 1, 2000, thetria court held a status hearing at which it ordered that
Glock file his postconviction motion by December 4, 2000. Glock timely filed his
motion and the trial court held ahearing on December 7, 2000, at which the court
orally denied Glock's motion. Thetrial court entered its written order on December
18, 2000, and this appeal followed.

3.850 MOTION FOR POSTCONVICTION RELIEF

Adoption of State's Proposed Order

In hisfirst claim on appeal, Glock contends that the trial court erred by adopting
the State's proposed order, by failing to write its own order and by summarily denying
relief without reviewing the record to determine whether Glock pled sufficient factsto
warrant an evidentiary hearing. Asto the issue of the adoption of the State's order,
this Court has rgjected ssimilar challenges where the defendant had notice of the
request for proposed orders and an opportunity to submit his or her own proposal

and/or objections. See, e.q., Patton v. State, 25 Fla. L. Weekly S749, S750-51 (Fla

Sept. 28, 2000); Groover v. State, 640 So. 2d 1077, 1078-79 (Fla. 1994). In Groover,

for example, this Court held that the trial court’s adoption of the State' s proposed
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order denying a capital defendant relief on his 3.850 motion did not constitute a due
process violation where the trial court signed the State' s proposed order three days
after defense counsel received a copy and the defendant had an opportunity to argue
al of theissuesin hisbrief and at ahearing. 640 So. 2d at 1079. The Court explained
that even though the defendant did not have the ability to file his own proposed order,

his ability to raise objections negated any due process concerns. Seeid.; seedso

Hardwick v. Dugger, 648 So. 2d 100, 104 (Fla. 1994) (holding that verbatim adoption
of State' s proposed order on a capital defendant's 3.850 motion was not error because
both parties stipulated to the filing of post-hearing memoranda, the State served its
proposed order on defense counsel months before the trial court signed the State's
order, and defense counsdl filed an extensive response to the State’ s proposed order).
On the other hand, this Court has found a due process violation to exist when

the defendant was not served with a copy of the State's proposed order or given an

opportunity to file objections. See Rosev. State, 601 So. 2d 1181, 1182 (Fla. 1992);

see also Huff v. State, 622 So. 2d 982, 983 (Fla. 1993). In contrast to Rose and Huff,

in this case Glock's counsel had notice that the trial court asked the State to prepare a
proposed order and Glock submitted objections to the State's proposed order.

The two cases cited by Glock, Maharg] v. State, 25 Fla. L. Weekly S1097 (Fla

Nov. 30, 2000), and Card v. State, 652 So. 2d 344 (Fla. 1994), are clearly
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distinguishable, because those cases concerned the State's preparation of a sentencing
order.® Wethusfind no error in this case as aresult of thetrial court's adoption of the
State's proposed order summarily denying Glock's successive motion for
postconviction relief. Further, we find no merit to Glock's assertion that the trial court
falled to conduct a proper review of al the files and records in the case before
summarily denying postconviction relief.

Newly Discovered Evidence

The gist of Glock's motion for postconviction relief isaclaim of newly
discovered evidence that Glock alleges bears directly on the denia of the motion to
suppress, which arose from the circumstance of Glock being stopped on the New

Jersey turnpike while driving the murder victim's stolen car. Glock's claim of newly-

8This Court has recently recognized the distinction between the adoption of proposed
sentencing orders and the adoption of orders on a postconviction motion:

[W]e [have] held the State should not draft the trial court's sentencing order. This
statement was based on the fact that a sentencing order is a statutorily required
personal evaluation by the trial judge of aggravating and mitigating factors. The
evaluation done in the sentencing order is the basis for a sentence of life or death.
The sentencing order must be sufficiently detailed to allow this Court to perform
its proportionality review, the review which may ultimately determine whether a
person lives or dies. On the other hand, a motion for postconviction relief is
brought after the judgment and sentence has been affirmed and are presumed
correct. The order on postconviction is not a sentencing order; it is arecitation of
thefacts, law, and reasons for the granting or denial of requested relief.

Patton, 25 Fla. L. Weekly at S751 (footnote omitted). See generally Spencer v. State, 615 So. 2d
688, 690-91 (Fla. 1993); Patterson v. State, 513 So. 2d 1257, 1262 (Fla. 1987); Nibert v. State, 508
So. 2d 1, 3-4 (Fla. 1987).
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discovered evidence relates to an assertion that the stop wasillega because it was
predicated on impermissible racia or drug profiling.° He contends that "[n]ewly
discovered evidence, released only within the last few days, establishes that theillegal
stop by Trooper William Moore on the New Jersey Turnpike seventeen years ago was
what led to Mr. Glock's confessions, conviction and eventual sentence of death.”

Thus, Glock contends that the trial court erred by refusing "to give counsel timeto
examine the remainder of the 91,000 pages of documents disclosed by the New Jersey
Attorney Genera and amend his Rule 3.850 motion with any new facts he discovered
from those documents.”

In Jonesv. State, 709 So. 2d 512 (Fla. 1998), this Court reiterated the standard

that must be met in order for a conviction to be set aside based upon newly discovered
evidence:

First, in order to be considered newly discovered, the evidence "must
have been unknown by thetrial court, by the party, or by counsd at the
time of trial, and it must appear that defendant or his counsel could not
have known [of it] by use of diligence." Torres-Arboledav. Dugger, 636
So. 2d 1321, 1324-25 (Fla. 1994).

Second, the newly discovered evidence must be of such nature
that it would probably produce an acquittal on retrial. Jones, 591 So. 2d
a 911, 915. Toreach thisconclusion thetria court isrequired to
"consder al newly discovered evidence which would be admissible” at

9Glock seems to interchangeably allege both racial and drug profiling, but at oral
argument in this case, counsel asserted that the two claims are intertwined, with the core claim
being racial profiling.
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trial and then evauate the "weight of both the newly discovered evidence
and the evidence which wasintroduced at thetria."

Id. at 521. Inthiscase, thetria court's order denying relief on this claim stated that:

The concept of drug profiling has been well known for severa years and
yet Glock has waited some fourteen years and only now on the eve of
execution on a second death warrant presents his current claim. The
circumstances surrounding the stop of the vehicle were fully known to
him for all those years. He urges that what is new at thistimeisthe
disclosure that New Jersey officers have engaged in a practice of
disproportionally stopping drivers of aracia minority; it is questionable
whether even thisis new since among the exhibits he has furnished
includes a certificate of aNew Jersey crimina defense attorney who
asserts that he has been in the process of litigating such claimsfor the
last ten years. (See Appendix 10 to Defendant's Motion to Vacate). The
Court concludes that petitioner Glock isuntimely in presenting this
eleventh hour exercise in speculation to overturn his judgment and
sentence.

In particular, thetria court in this case specificaly found that Glock's claim was
meritless because, among other things:

Trooper Moore testified that he stopped the vehicle because of his
observation that the license place wasillegible and it isamotor vehicle
driver's violation to have the license tags improperly displayed. Glock
and Puiatti admitted that their licenses were suspended, and Moore
observed the butt of a handgun in the glove compartment when they
retrieved the auto registration (R400-404). When Moore patted them
down Glock stated there was a gun in the car and had no objection to
Moore looking in the car. Moore placed them under arrest for
possession of the two gunsin the car (R404-406). Moore stated that the
only reason he stopped the car was because of the tag (R419).

Petitioner Glock offers nothing now in this proceeding that would
challengein any way Trooper Moore's testimony that he validly stopped
the vehicle driven by Glock for an improper display of the licensetag in
August of 1983. That some troopers years later may have engaged in an
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impermissible policy of stopping other driversfor illegitimate reasonsis
irrelevant to the instant case.

The Court notes that the evidence shows that Glock and Puiatti
confessed not just once in New Jersey but again jointly after their return
to Pasco County, all after Miranda warnings.
We agree with the trial court's conclusions regarding the denial of the newly
discovered evidence claim on both prongs of Jones.
Asto thefirst prong of Jones, any claim of newly discovered evidencein a
death penalty case must be brought within one year of the date such evidence was

discovered or could have been discovered through the exercise of due diligence.

See Buenoano v. State, 708 So. 2d 941, 947-48 (Fla. 1998); see dlso Fla. R. Crim.

Pro. 3.851(b)(4) (providing for extension of time for filing of motion for
postconviction relief where counsel makes a showing of good cause for the inability to
file the postconviction pleadings within the one-year time period). The claim that
minorities were subject to a disproportionate number of traffic stops on the New
Jersey Turnpike and thus the potentia victims of illegal discriminatory enforcement of
the traffic laws was a claim that has been known for a number of years, as indicated by

reported cases addressing that issue. See State v. Kennedy, 588 A.2d 834, 836 (N.J.

Super. Ct. App. Div. 1991); see dso State v. Balard, 752 A.2d 735, 740 (N.J. Super.

Ct. App. Div. 2000); State v. Soto, 734 A.2d 350, 351 (N.J. Super. Ct. Law Div.

1996). Further, asthetria court recognized, the expert declaration of New Jersey
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attorney William Buckman that Glock submitted in support of his motion in this case
indicates that Buckman has been representing individuals in cases involving the racial
profiling issue for the past ten years. In addition, the New Jersey Attorney General
issued an interim report on theissue of racial profiling in April 1999, more than one
year before the filing of the motion. Nonetheless, despite this report and these earlier
cases, Glock has never before Governor Bush signed this death warrant on November
14, 2000, raised or attempted to pursue thisclaim. In fact, Glock did not even raise
the denial of the motion to suppress or the impropriety of theinitial stop as an issue on
direct appeal.

We do not find persuasive Glock's additional argument that he would have had
no reason to know prior to the November 2000 disclosure of the 91,000 pages of
documents that profiling was occurring as early as 1983. Even the most recent records
that Glock relies on for his claim of newly-discovered evidence do not actually
establish that racid or drug profiling was systematically used in the early 1980's, and
such an assertion is speculative a best. For al these reasons, we find this claim to be
procedurally barred.

Asto the second prong of Jones, even if we wereto find that this claim was not
proceduraly barred, we do not find that the motion was sufficiently pled to giveriseto

alega claim for relief that would probably produce an acquittal on retria in this case.
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In order to prevail, Glock would have to show that evidence of impermissible racial or
drug profiling, if considered in conjunction with other evidence presented, would have
resulted in the granting of the motion to suppress based on an unlawful stop.

Aswe noted on direct appeal, the New Jersey state trooper stopped the victim's
vehicle driven by Glock and occupied by Puiatti because the vehicle's license plate

was improperly displayed. See Puiatti v. State, 495 So. 2d at 129. Nothing that

Glock has asserted in his successive motion contradicts that established fact. When
neither Puiatti nor Glock could present avalid driver's license, the officer requested
the car'sregistration. Seeid. AsPuiatti opened the glove box, the trooper saw a
handgun, which he seized. Seeid. The officer then searched the vehicle, discovered
another handgun and arrested Glock and Puiatti for possession of handguns without
permits. Seeid.

According to the trooper's testimony, an improper display of alicense plate
congtituted amotor vehicle violation under New Jersey law. Aswe explainedin

Holland v. State, 696 So. 2d 757, 759 (Fla. 1997), the violation of atraffic law

provides sufficient probable cause to make alawful stop under the objective test laid

out by the United States Supreme Court in Whren v. United States, 517 U.S. 806, 813

(1996) (constitutional reasonableness of traffic stop is not dependent on actua

motivations of individual officers). Thus, this alleged traffic violation provided
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probable cause for the trooper to stop Glock and Puiatti. See Whren, 517 U.S. at 810.

On the other hand, as the United States Supreme Court has recognized, “the
constitutional basis for objecting to intentionally discriminatory application of lawsis
the Equal Protection Clause, not the Fourth Amendment.” Whren, 517 U.S. at 813.
Thus, the United States Supreme Court has recognized that "the Constitution prohibits
selective enforcement of the law based on considerations such asrace.” Id.; seed

Washington v. Davis, 426 U.S. 229, 239 (1976) (" The centra purpose of the Equal

Protection Clause of the Fourteenth Amendment is the prevention of official conduct
discriminating on the basis of race.").

As noted by thetria court, however, Glock, who was the driver of the vehicle,
was Caucasian.’® Therefore, even assuming that an officia policy of racid profiling
existed in New Jersey as of 1983, it is mere speculation that the stop in this case was
connected to such apolicy; that is, that the stop was based on race or other invidious

classification. Cf. Statev. Letts, 603 A.2d 562, 566 (N.J. Super. Ct. Law Div. 1992)

19AIthough Glock and Puiatti are Caucasian, Glock contends that they "matched the
‘profile' that the New Jersey State Police were looking for [because t]hey were young, dark haired,
dark complected, and driving a car with out-of-state plates northbound on the New Jersey
Turnpike." Glock has further argued that Puiatti is Italian-American and that documents reveal
that Italian-Americans were al so targeted under the profiling systematically employed in New

Jersey.
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(granting motion to suppress where detective relied on racial makeup of defendants as
primary factor arousing his suspicion of drug activity).

To the extent that Glock claims that his vehicle was stopped because he and
Puiatti fit adrug profile, alaw enforcement officer's reliance on a"drug courier
profile” would not be material to the arrest of a suspect that was otherwise reasonable

and supported by probable cause. See United Statesv. Sokolow, 490 U.S. 1, 10

(1989). A claim of the use of an impermissible profile, not based on race or other
invidious classification, would thus relate to the Fourth Amendment claim of whether
the origina stop was lawful. In this case, nothing that Glock has asserted casts doubt
on the legdity of the stop so asto allow a collateral attack on the conviction seventeen
years after the stop took place.

The Clemency Claim

Glock was afforded a clemency hearing at the time of hisfirst death warrant, at
which time he was represented by counsal. In the current death warrant, Governor
Bush attested to the fact that "it has been determined that Executive Clemency, as
authorized by Article 1V, Section 8(a), Florida Constitution, is not appropriate.”
Glock now contends that he has been denied access to the clemency process because
he was denied the right to present mitigating evidence and denied the right to counsel.

In Bundy v. State, this Court rgjected a similar argument:



In thefinal claim raised under his 3.850 motion, appellant
contends that he must be alowed time to prepare and present an
application for executive clemency before sentence may be carried out in
thiscase. In the death warrant authorizing appellant's execution, the
governor atteststo the fact that "it has been determined that Executive
Clemency, as authorized by Article 1V, Section 8(a), Florida
Constitution, is not appropriate.” It isnot our prerogativeto
second-guess the application of this exclusive executive function. First,
the principle of separation of powers requiresthe judiciary to adopt an
extremely cautious approach in anayzing questions involving this
admitted matter of executive grace. Sullivan v. Askew, 348 So.2d 312
(Fla)), cert. denied, 434 U.S. 878, 98 S.Ct. 232, 54 L.Ed.2d 159 (1977).
Asnoted in In re Advisory Opinion of the Governor, 334 So.2d 561,
562-63 (Fla.1976), "[t]his Court has aways viewed the pardon powers
expressed in the Constitution as being peculiarly within the domain of
the executive branch of government." See aso Ex Parte White, 131 Fla.
83, 178 So. 876 (1938).

497 So.2d 1209, 1211 (Fla. 1986) guoted in Provenzano v. State, 739 So. 2d 1150,

1155 (Fla. 1999). Asin Bundy and Provenzano, Glock now seeks counsel for a

second clemency hearing. Although Glock contends that Provenzano and Bundy

differ from this case because the Governor, rather than Glock, has initiated the

clemency proceeding, thisis adistinction without a difference. Moreover, for the

reasons stated in Bundy, we reject Glock's arguments with regard to hisright to

present evidence. Accordingly, we find no due process violation and no merit to

Glock's clemency claim.

Public Records




On November 20, 2000, Glock filed demands for public records requestson a
variety of different state agencies, pursuant to chapter 119, Florida Statutes (2000),
and Florida Rule of Criminal Procedure 3.852(h)(3) and (i). Glock supplemented
these demands by additional requests, as well as motions to compd, filed on
December 1 and December 5, 2000.

This Court has recently addressed the issue of public records asit arisesin
cases such as this one, where the request is made after the death warrant has been
signed:

The language of section 119.19 and of rule 3.852 clearly provides
for the production of public records after the governor has signed a death
warrant. However, it isequaly clear that this discovery tool is not
intended to be a procedure authorizing afishing expedition for records
unrelated to a colorable claim for postconviction relief. To prevent such
afishing expedition, the statute and the rule provide for the production of
public records from persons and agencies who were the recipients of a
public records request at the time the defendant began his or her
postconviction odyssey. The use of the past tense and such words and
phrases as "requested,” "previoudy," "received,” "produced,” "previous
request,” and "produced previoudy" are not happenstance.

This language was intended to and does convey to the reader the
fact that a public records request under this ruleisintended as an update
of information previoudy received or requested. To hold otherwise
would foster a procedure in which defendants make only a partial public
records request during the initia postconviction proceedings and hold in
abeyance other requests until suchtimeasawarrantissigned. Suchis
neither the spirit nor intent of the public recordslaw. Rule 3.852 is not
intended for use by defendants as, in the words of the trial court, "nothing
more than an eleventh hour attempt to delay the execution rather than a
focused investigation into some legitimate area of inquiry."
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Simsv. State, 753 So. 2d 66, 70 (Fla. 2000) (emphasis added).

In this case, the scope of Glock's public records request is quite broad.** Many
of the records Glock requested were in fact produced by the various agencies, but
some agencies clamed exemptions. It isclear from areview of the record and the
hearing that most of the records are not smply an update of information previoudy
requested but entirely new requests.

Nonetheless, Glock has not made a showing as to how any of the records he has

requested and has not received relate to a colorable claim for postconviction relief or

1 ndeed, Glock made multiple public records requests of agencies or persons, including:

1 Chief of Police, Pametto Police Department

2. Director, Division of Elections, Department of State

3. Chief of Police, Fort Myers Police Department

4, Michael W. Moore, Secretary, Department of Corrections

5. Chief of Police, Dade City Police Department

6. Secretary, Department of Business and Professional Regulation.

7. Secretary, Department of Children and Families

8. Records Custodian, Pasco County Jail

9. Records Custodian, Pasco County Sheriff’ s Department

10. Records Custodian, Florida Department of Law Enforcement

11 Honorable Bernie McCabe, Office of the State Attorney, Sixth Judicia Circuit
12. Records Custodian, Office of the Medical Examiner, District Six

13. Honorable Wayne L. Cobb, Circuit Court Judge, Sixth Judicia Circuit
14. Records Custodian, Pasco County Sheriff’s Department

15. Secretary, Agency for Health Care Administration

16. Chief of Police, Lake Worth Police Department

17.  Sheriff, Pam Beach County Sheriff’s Office

18. Records Custodian, Florida Highway Patrol

19. Regional Administrator, Florida Parole Commission

20. Office of Executive Clemency



to a"focused investigation into some legitimate area of inquiry." Id. Moreover, Glock
has not shown good cause as to why he did not make these public records requests

until after the death warrant was signed. See Bryan v. State, 748 So. 2d 1003, 1006

(Fla. 1999); Buenoano v. State, 708 So. 2d 941, 947 (Fla. 1998). Accordingly, based

upon the record before us, we hold that the trial court did not abuse its discretion in
denying the motions to compel and in determining that Glock's right to public records
was not denied under section 119.19, Florida Statutes, and rule 3.852.
PETITION FORWRIT OF HABEAS CORPUS
In his petition for habeas corpus, Glock claims that his death sentence has been
applied in an arbitrary and capricious manner in violation of the constitutional

imperatives under Furman v. Georgia, 408 U.S. 238 (1972), because he was unable to

obtain relief on collatera review for his clam that the"HAC" jury instruction was

unconstitutionally vague based on Espinosa v. Florida, 505 U.S. 1079 (1992). He

compares his case with Jamesv. State, 615 So. 2d 668 (Fla. 1993), and contends that

the differing results between the two cases have led to an arbitrary application of the
death pendty.
In James, however, the defendant properly raised theissuein the tria court and

againon apped. 615 So. 2d at 669. Glock, on the other hand, failed to raise the issue



on appeal.** Accordingly, Glock's case is more akin to Lambrix v. Singletary, 520

U.S. 518 (1997), in which the United States Supreme Court found no constitutional
infirmity in holding that the defendant was not entitled to receive the benefit of the
retroactivity of Espinosa. Like Glock, Lambrix properly raised his"HAC" objection at

trial, but did not raise theissue on appeal. See Lambrix v. Singletary, 641 So. 2d 847,

848 (Fla. 1994). Thisresulted in our finding that the claim was procedurally barred.

Seeid.; see dlso Henderson v. Singletary, 617 So. 2d 313, 315 (Fla. 1993) ("The

instruction given on the heinous, atrocious, or cruel aggravator was the standard jury
instruction found lacking in Espinosa . . . Although defense counseal requested
expanded instructions on both aggravating factors and objected when the standard
instructions were given, this claim is proceduraly barred because a specific challenge

to the instructions was not raised on direct appeda.").

12 Justice K ogan explained this difference in his concurring in part, dissenting in part
opinion in Johnson v. Singletary, 618 So. 2d 731, 732 (Fla. 1993). Noting that James "did not
technically involve a procedural bar, because James counsel had raised a proper objection to the
matter at issue there and had argued the matter on appeal,” Justice Kogan explained that:

Johnson argues essentially that this Court now should lift the procedural bar
applicable to his case on grounds we did something similar in Jamesv. State, 615
So. 2d 668 (Fla. 1993). In actudlity, | find that this Court in James merely applied
retroactively the rule of law announced in Espinosav. State, --- U.S. ----, 112 S.Ct.
2926, 120 L. Ed.2d 854 (1992), which had been issued while Mr. James' collatera
appeal was pending. That is quite adifferent matter than lifting a procedural bar to
reconsider issues now aready litigated to finality, some on multiple occasions.
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Indeed, evenin Jamesitsalf, we held that "[c]laims that the instruction on the
heinous, atrocious, or cruel aggravator is uncongtitutionally vague are procedurally
barred unless a specific objection on that ground is made at trial and pursued on
apped.” 615 So. 2d at 669. Thus, the fact that James raised this issue on appeal
distinguishes James from Glock's case and that distinction does not make the
application of the death penalty arbitrary under Furman.** Based on the reasons
expressed above, Glock's petition for writ of habeas corpusis denied.

CONCLUSION

13 Although couched in different terms, Glock previously argued to the Eleventh Circuit
that this Court's decision in James mandates relief. See Glock, 65 F.3d at 889. In addressing this
issue, the Eleventh Circuit stated:

In Jamesv. State, 615 So. 2d 668, 669 (Fla. 1993), the Florida Supreme Court held
that "it would not be fair to deprive" a petitioner for collateral relief the benefit of
Espinosaif the petitioner raised the vagueness of the HAC jury instruction as an
issue on appeal. Glock asserts that the retroactivity bar is unnecessary because
Teague's comity concerns would not arise if federal courts followed state courtsin
applying anew rule retroactively. We are unpersuaded, however, that Florida's
retroactive application of Espinosain another case permits usto ignore Teague.
When Glock challenged the jury instruction before the Florida courts, they denied
relief. Itisthat denial that Teague requires the federal courts to respect.

1d. (footnote omitted). In the footnote to that passage, the Eleventh Circuit added:

Nothing in James suggests that the Florida Supreme court borrowed or applied the
Teague doctrine, which does not apply to state courts. It isalso far from clear that

Glock would get relief under James retroactivity rule, because unlike James, Glock
did not raise the vagueness of the jury instruction as an issue on direct appeal.

Id. at 889 n.9.
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In sum, we affirm the trial court's denial of Glock's motion for postconviction
relief and we deny Glock's petition for habeas corpus. No motion for rehearing will be
entertained.

Isit so ordered.

WELLS, C.J, and SHAW, HARDING, ANSTEAD, PARIENTE and LEWIS, JJ.,
concur.

QUINCE, J., recused.
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