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PRELI M NARY STATENMENT

This appeal is fromthe Decenber 18, 2000 summary deni al
of
M. d ock’s Enmergency Mtion for Post-Conviction Relief and
for Stay of Execution by Circuit Court Judge Wayne Cobb, Sixth
Judicial Circuit, Dade City, Pasco County, Florida, follow ng
a hearing held at 5 p.m on Decenmber 7, 2000. M. Gdock is
schedul ed to be executed at 6 p.m on Thursday, January 11,

2001.
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ARGUVENT I N REPLY

ARGUNVENT |

THE TRI AL COURT ERRED | N FAI LI NG TO WRI TE
| TS OAN ORDER AND SUMVARI LY DENYI NG RELI EF.

The State argues in its Answer Brief that if M. G ock
did not like the State’ s proposed order, “he certainly did not
of fer any such alternative.” Answer Brief at 22. 1In fact, M.
G ock did. He filed objections to the State’s Proposed Order
and urged the judge to use its own judgnent in drafting its
own order instead of relying on the State’s inproper order.
In its objections, M. d ock pointed out that the State’'s
proposed order failed to reflect the Court’s rulings and the
State interjected its own reasons for denying M. dock relief
-- not reasons that the judge found at the Decenber 7, 2000
heari ng.

M. G ock pointed out that the judge said sinply that M.
G ock failed to denonstrate any basis for believing that the
stop in New Jersey was based on unlawful or unconstitutional
profiling. The State’'s proposed order, however, expounded for
three pages and listed in great detail why it believed the
stop was legal. The State relied on portions of the record on
appeal that the trial court never addressed or even nentioned
in his oral ruling fromthe bench. None of this detail was
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mentioned or alluded to by the judge at the Decenber 7,2000
hearing. This fact was ignored by the judge when he adopted
the State’s order as his own.

The State argues that the judge “deleted certain portions
of the proposed order submtted by the State, presumably, in
part, to satisfy concerns urged in M. G ock’s objections.”
(Answer Brief at 21). The State failed to nmention that the
j udge
deleted a total of 11 words and one sentence fromthe State’s
seven page proposed order. Those words were “even frivol ous”
“nmore than the tinme provided in many ot her cases” and one
sentence that said it was only a matter of tinme until d ock
and Puiatti would have been arrested by sone other officer.

The judge made no effort to substantially change the
State’s proposed order, even after M. G ock | odged his
obj ections. The Court’s deletions of 11 words and one
sentence were not even onmtted fromthe order. |Instead, the
judge drew a line through the 11 words and one sentence by
hand. M. d ock’s objections were conpletely ignored.

The State erroneously cited Diaz v. Dugger, 719 So. 2d

865 (Fla. 1998) to support its position. But Diaz involved ex
parte comruni cati on when the court asked the State to submt a

proposed order. 1d. at 867. A proposed order was submtted



but the defense failed to object. The facts of Diaz do not
invol ve a judge abdicating its responsibility and acting

bi ased and partial. The cases of Maharaj v. State; 2000 W

1752209 (Fla. Novenmber 20, 2000) and Card v. State, 652 So. 2d
344 (Fla. 1995) are precisely on point.

ARGUMENT 1 |

THE NEW.Y- DI SCOVERED EVI DENCE CLAI M

The State repeatedly insists that because M. d ock and
M. Puiatti are white nen, that the New Jersey officers
involved in racial profiling could not apply (Answer Brief at
23). This statenment shows the State’s m sunderstandi ng of the
new y-di scovered evi dence established by M. G ock.

The new y-di scovered evidence obtained by M. d ock

showed that in August, 1983, while on the New Jersey Turnpike,
state troopers were illegally targeting blacks Hispanics, Jamaicans,
Italians, young people, and those driving with out-of-state plates. In spite of the law, troopersrelied on
“hunches’ in determining whether to stop acar. The trooper didn’'t care if the op wasiillegd. All that
meattered was whether illega stops turned into “good arrests.” While the race of the people played a
rolein the profiling, the State seems fixated on the idea that since Mr. Glock and Mr. Puiatti are white,
thisclam mus fall. See, State v. Letts, 254 N.J. Super. 390, 603 A. 2d 562 (1992).

The race of those peopleillegdly stopped and the race of those who stopped the cars was only

one of many factorsthat Mr. Glock aleged in his Rule 3.850 motion that was ignored by the court and
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the State in its Answer Brief. M. G ock pled sufficient facts to show that
he fit the profile. Affidavits and photographs attest to what
the men | ooked |ike in August, 1983 (Appendix at 13).
Statenments from ex-troopers and statistical evidence obtained
fromthe New Jersey authorities on Novenmber 28, 2000 and pled
in the Rule 3.850 notion show that M. G ock and M. Puiatti
were a typical profile traffic stop. Yet despite the |arge
vol ume of unrebutted evidence pled in the Rule 3.850 notion
and the appendi x, the State insists on arguing that because
the men were white, no violation occurred.
This is an absurd position, as was the State’ s argunent
at the Decenber 7, 2000 hearing where the State repeatedly
argued that there could be no racial profiling when the
arresting officer was bl ack.
Had the State reviewed the records submtted by M.
G ock, the State would have | earned how bl ack state troopers
were as nmuch a part of the drug profiling as white troopers.
See appendi x 3-4. Kenneth W1l son, a black trooper, testified
to what he was taught and how to follow the profile policy.
The notion that only white troopers can be racist and use a
raci st departnmental policy is naive.

The State argues that this claimis procedurally barred

because M. G ock failed to raise it at trial, on direct



appeal, in post-conviction or in federal habeas corpus. Answer
Brief at 23.

This information only becane available to the public on
Novenber 28, 2000. M. d ock could not have discovered this
drug profiling information through due diligence because the
State refused to disclose the docunents. It wasn't for M.

A ock’s lack of trying.

At each opportunity, M. d ock sought information from
the State, but at each opportunity, he was bl ocked by the
State. On Cctober 14, 1983, counsel for M. G ock demanded
di scovery fromthe state. This drug profiling information was
not released at that time. On October 27, 1984, counsel for
M. d ock noved for production of police reports. This drug
profiling information was not released at that time. On
Novenber 8, 1983, counsel for M. Gock filed a notion for
Brady material. This drug profiling information was not
rel eased at that tine. Also on Novenber 8, 1983, counsel for
M. Gdock filed a nmotion to disclose inpeaching informtion.
Again, this drug profiling information was not rel eased at
that time.! On Novenber 23, 1983, counsel for M. dock filed

a notion to conpel discovery. This drug profiling information

These pre-trial notions are part of the record on appeal,
1, but are not paginated.
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was not released at that tine.

After trial and in post-conviction, in 1988, M. G ock
agai n sought information fromthe State and New Jersey
authorities under their “Right to Know Act. Again, this drug
profiling informati on was not rel eased at that tinme.

The State’s argunment that M. G ock failed to assert this
claimis inaccurate. Had the State provided these records, as
requested since 1983, M. d ock could have raised the issue
earlier. But the State only disclosed the records on Novenber

28, 2000. See, Ventura v. State, 673 So.2d 479 (Fla. 1996).

VWhen the State’'s inaction in failing to disclose public
records results in a capital post-conviction litigant’s
inability to fully plead clains for relief, the State is
estopped from claimng that the post-conviction notion shoul d
be denied or dism ssed. “The State cannot fail to furnish

rel evant information and then argue that the claimneed not be
heard on its nerits because of an asserted procedural default
that was caused by the State’'s failure to act.”

Def ense counsel attenpted to learn the truth from Trooper
Moore during a January 19, 1984 pre-trial deposition, but
again was thwarted by the State. The State prevented Trooper
Moore from answering questions about the illegal stop, when

clearly the defense was concerned about the legality of the



st op.

Def ense counsel asked what was di scussed on the way from
t he Tanpa airport to Pasco County. Trooper Moore was asked if
he read over any transcripts or typed statenents. He was
asked if he listened to any taped statenments. He was
specifically asked what he discussed with detectives Stahl and
W ggins. The State repeatedly objected, and said it was part
of the State Attorney’s investigation.

Def ense counsel asked the follow ng questions of Trooper
Moore. None of the questions were answered because the State
Attorney repeatedly objected. But it was clear fromthe tenor
of the questions that there was serious concern about the
legality of the stop. The defense was unable to prove their
suspi ci ons.

Q What did you discuss with Detective Stahl and
Detective W ggins about this?
(Deposition at 5).
Q When you di scussed this case with
Detective Stahl and Detective W ggins,
did you all discuss the procedures
used in stopping the vehicle? And
what basis you had in stopping the
vehi cl e?
(Deposition at 6).
Q Did either M. Van Allen, or M. Stahl, or
M. Waggins, discuss with you in any way,

the legality of the stop that you made in
New Jersey of that particular vehicle?



(Deposition at 6).
Q Did either M. Van Allen, or M. Stahl or M.
W ggi ns, when you di scussed this with them
yest erday, express to you any concern about the
| egality of your stop?
(Deposition at 7).
Q Did either M. Stahl, M. Wggins or M. Van
Al l en, yesterday in your conversation there with
them that | asted approxi mately one hour, which
| believe occurred in the State Attorney’s
O fice, did you discuss the statenments that you
received fromCarl Puiatti or M. G ock?

(Deposition at p. 7-8).

I n each instance, the assistant state attorney refused to
al l ow Trooper Moore to answer the questions and certified them
to the trial court. But the judge never addressed the
certified questions and Trooper Mbore was never conpelled to
answer them

The State argued that the drug profiling information was
avai l able on April 20, 1999 and that M. G ock should have
avai led hinself of that information “rather than waiting nore
than a year for an eleventh hour, last mnute application to
stave off imm nent execution.” Answer Brief at 25.

The April 1999 report fails to address the fact that
racial profiling begin in the early to md 1980s. That
i nformation only becanme avail able on Novenber 28, 2000 when
the New Jersey Ofice of the Attorney General released 91, 000
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pages of docunents on the drug and racial profiling on the New
Jersey Turnpi ke. Those 91,000 pages of documents showed t hat
the DEA's own records showed that New Jersey Troopers began
maki ng drug seizures along Interstate 95 — the corridor from
Florida to the Northeast. New Jersey Troopers established
their own highway drug interdiction prograns in the early to
md 1980s. Appendix 2. New Jersey Troopers al so disclosed
that they targeted physical characteristics of various ethnic
groups never before targeted such as Italians. Bef ore
Novenmber 28, 2000, the New Jersey authorities refused to
acknow edged that drug profiling occurred in 1983. M. d ock
had no good faith basis to believe profiling occurred before
1988 because the New Jersey State Police hid the information.
The New Jersey State Police still have not publicly admtted
that profiling occurred before 1988, but the records rel eased
i ndi cate ot herw se.

Wth the rel ease of the 91,000 pages of docunments, M.
G ock discovered that the New Jersey State Police actively hid
as nmuch information as possible, even fromone of their own,
t he Departnment of Justice. See Appendix 8. It is obvious that
if the Departnment of Justice could not get the information,
they certainly would not disclose it to M. dock or his

def ense attorney.



The State argues that because M. G ock already filed a
nmotion to suppress, “he is not entitled now sinply to attenpt
to relitigate any argunment that the stop was inproper,” Answer
Brief at 27-28. This information was never |itigated. M.

G ock has shown every reason why the informtion was not
avail able. The State has failed to show how M. G ock was to
have obtained this informtion.

M. Gock is entitled to have this new y-di scovered
evi dence considered by the trial court and then wei ghed with
t he new y-di scovered evidence and the evidence that was

i ntroduced at trial. Jones v. State, 691 So. 2d 911, 916

(1991). The lower court failed to weigh the evidence, despite
the State’s attenmpt to do it for the judge in its proposed
order.

The State suggests that even if the stop was illegal, the
subsequent confessions woul d be adm ssi bl e because of
sufficient intervening factors (Answer Brief at 29). The
State, however, failed to specify what those intervening
factors were. M. G ock and M. Puiatti were illegally
stopped on the New Jersey Turnpi ke on August 20, 1983. They
were arrested and taken to the Mborestown Police Station.

W thin hours, on August 21, 1983, two Pasco County Sheriff’'s

deputies arrived in New Jersey, the two nen were questioned
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separately and each gave an oral and taped statement (R 1830-
32, 1836-1838). The two nmen were returned to Florida, but
were never separated fromthe two Pasco County Sheriff
deputi es. On their return to Florida, on August 24, 1983,
the two nen provided witten statenments to | aw enforcenment (R
1844-1845, 1847), and then participated in a joint oral
statement (R 1853). The nmen were never out of state custody.
The Pasco County deputies were in constant contact with M.
d ock.

There were no intervening factors, nor has the State

i ndi cat ed what any of those factors were. |In Voorhees v.

State, 699 So. 2d 602 (Fla. 1997), cited by the State to
support its argument, does not apply here. M. Voorhees was
illegally detained, but when the detention becane |egal, he
made incrimnating statenments. Those facts do not exist here.
From t he nonent he was stopped, M. Gock was illegally

detai ned. Unlike Voorhees, M. d ock’s confessions were given
to Pasco County Sheriff’s dDeputies, not out-of-state officers
from other agencies. Unlike Voorhees, M. dock’s detention
never becane legal. Unlike Voorhees, M. d ock’s awareness of
the murder investigation was not an intervening factor.

Unl i ke Voor hees, no span of time was an intervening factor.

The State’s argunment fails on all levels and nust be rejected.
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ARGUNVENT I ||

THE CLEMENCY CLAI M

The State has conmpletely mi scharacterized M. d ock’s
cl emency argunent. The purpose of M. G ock’s submtting the
information contained in the Appendix is to show that the
governor failed to consider the evidence that could have
granted M. d ock clemency had M. d ock not been arbitrarily
deni ed access to the clenency process.

The State erroneously argues that M. dock is attenpting
to have this court “reconsider” information that is has
al ready considered (Answer Brief at 39-40), but that is
untrue. This court has never considered the nerits of M.

G ock’s mtigation case. This court has never seen the
excerpts of the federal evidentiary hearing. The State argues
that this court addressed M. G ock’s mtigation when
considering his first Rule 3.850 Mdtion. This is wong.

The State is confused as to when information was
presented on M. G ock’s behalf. Neither the 1988 nor the
current clemency board ever considered M. d ock’s background
hi story. The State argued was that “...as soon as the first
warrant was signed G ock was able to present as an Appendix to
his initial nmotion for post-conviction relief multiple

affidavits of fam |y nmenbers, friends and others to support an
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assertion that a hearing was required on the clai m of
i neffective assistance of counsel at the sentencing phase”
(Answer Brief at 35).

The State m sses the point. At no time did the clenency
board ever consider the mtigation evidence that was devel oped
in post-conviction. All of M. dock’s background and history
was devel oped in post-conviction. None of it was avail abl e at
the time of M. dock’s first clenmency hearing. Mtigation
was only devel oped on M. G ock’s case in Novenmber, 1988, as a

result of the warrant being signed. That was after the

cl emency board had already nade its decision to deny M. d ock
cl emency.

On Oct ober 28, 1986, M. d ock’s direct appeal was denied
by this Court. Before any Rule 3.850 notion was filed, M.
Ad ock underwent clenency proceeding. The clenency board heard
extensively from State Attorney Bernie MCabe, who knew
not hi ng of M. d ock’s background and history, said that M.
d ock had no “psychol ogi cal base mtigation,” and that M.
A ock’'s “famly problenms do not provide any justification for
this type of conduct.”

M. dock’s clenmency counsel at the tine, M. Dayton, was
as ignorant about M. d ock’s background and history as was

t he prosecutor McCabe, who sought his execution. M. Dayton
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told the clenmency board that:
M. Gock is a small person whose traunmatic
chil dhood seens to have retarded his
enoti onal devel opnment. Having failed to
find steady enpl oynent and havi ng found
Carl Puiatti, a man head and shoul ders
taller than G ock, and a man who seens to
have taken an al nost paternal interest in
A ock’s progess in crine.

States Exhibit 1.

No ot her information was presented to the clenmency board.
Cl emency was deni ed on October 28, 1988 when Governor Martinez
signed a death warrant against M. d ock.

Littl e has changed since 1988. The cl enency board of 1988
heard none of the mtigating information about M. G ock. The
cl emency board of 2000 refused to consider mtigation about
M. G ock despite the fact that the informati on was a matter
of record and the governor had instigated the second cl enmency
i nvesti gati on.

Li ke the biased clenmency hearing from 1988, Governor Bush
simlarly and arbitrarily determ ned that “Executive
Cl emency...is not appropriate.” See, November 14, 2000
warrant. Neither the governor nor any nenmbers of the clenency

process consi dered any of the available information on M.

G ock. As stated in GChio Adult Parole Authority, et al. v.

Whodard, 118 S. Ct. 1244 (1998), the courts are the

appropriate avenue to bring forward a due process violation
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regardi ng cl enmency proceedings. M. dock’s clenmency
proceedi ngs were afflicted with due process viol ations that
resulted in arbitrary deterni nation.

In this case, as in Wodward, “Judicial intervention
m ght, for exanple, be warranted in the face of a schene
whereby a state official flipped a coin to determ ne whet her
to grant clenmency, or in a case where the State arbitrarily
deni ed a prisoner any access to its clenmency process.” 1d.
Such is M. d ock’s case.

The State never address the triggering | anguage of the
governor’s New Rul es of Executive Clenmency. Nor does the
State deal with the docunented fact that Governor Bush
requested a second cl enency investigation, not M. d ock.
This distinction makes M. G ock’s case different from

Provenzano v. State, 739 So. 2d 1150 (Fla. 1999) and Bundy V.

State, 497 So. 2d 1209 (Fla. 1986) because the governor
triggered the due process requirenments under his own rules
and under federal |aw in Wodard, supra.

The State al so suggests that M. d ock’s counsel shoul d
have “updated his (clenency) application” on a regul ar basis.
State Answer Brief at 42. The State fails to explain how M.
G ock was to update and supplenent his file. His origina

clemency attorney’s representation term nated when M. d ock’s
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cl emency was denied. His collateral counsel, Capital
Col | ateral Counsel (CCR), was prohibited by statute from
participating in any clenmency proceeding. Unless a perpetual
cl emency attorney is appointed, no one would be in a position
to update this information. This new update suggestion by the
State is the first tinme any new duty has been inposed on M.
G ock to repeatedly submt clenmency material to the govenror
when he is litigating clains in court and is not under
warrant. The State never addressed the fact that while M.
G ock was litigating his case in federal court, he expected to
get relief on his clainms, thereby obviating any need for a
cl emency proceeding. These new argunents, while novel, do not
relieve the governor of his obligation to provide due process
and give M. G ock clenency counsel to represent his
interests. M. Gock is entitled to a new cl enency
pr oceedi ng.
ARGUMENT | V
THE PUBLI C RECORDS CLAI M

The substance of the State’'s argunent is that M. d ock
shoul d have requested nore public records before Fla. R Crim
P. 3.852 changed in 1998 and precluded such requests. The
State argues that M. d ock’s “eleventh hour” exercise of his

right to public records should not warrant a stay (Answer
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Brief at 45-19). Both positions are w ong.

M. dock argued that if this Court created a rule
governing public records, then a death-sentenced def endant
shoul d have the right to exercise this rights and have a
meani ngful ability to review the docunents. Gving a right to
request docunents under Rule 3.852 then not all ow ng
sufficient tine to nake neani ngful use of the documents is the
same as not having the right at all. It is an equal protection
vi ol ation under the Ei ghth and Fourteenth Anmendnents to the
United States Constitution not to give adequate tine to

exercise a right. See e.g., Bush v. Gore, 2000 W. 1811418, 23

(U.S. Dec. 12, 2000). Regardless of the objections the state
agencies had to public records, nobst attenpted to conply.
Therefore, any objection they had about |ast m nute requests
is waived. The State’s argunent that the agencies did not
have to conply and sinply could have objected is irrel evant.
An agency is entitled either to object or conply. If it
conplies, the objection is waived.

The remai nder of the State’s argunments are answered
sufficiently in M. Gock’ s Initial Brief. Due to the tine
constraints of the warrant briefing schedule, M. dock relies

on that pleading for the remainder of his argunent.
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CONCLUSI ON

M. d ock has been deni ed due process of |aw and his
rights under the Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Constitution and correspondi ng
Florida law. This s Court should stay M. d ock’s inpending
execution and remand this case to the |ower court for an
evidentiary hearing providing M. d ock the opportunity to
vindi cate his constitutional rights or grant any other relief
t his Honorabl e Court deens appropriate.
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