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SUMVARY OF FACTS AND PROCEDURAL HI STORY

Following his jury trial in 1984, G ock was convicted of
first-degree murder, kidnapping and robbery. The trial court,
t he Honorable Wayne L. Cobb, followed the jury s recomendati on
and inposed the death sentence for first-degree nmurder. I n
addition, G ock was also sentenced to |life for the robbery

char ge.

On direct appeal inPuiatti v. State/d ock v. State, 495 So.
2d 128 (Fla. 1986), the Florida Supreme Court affirmed d ock’s
convi ctions and sentences and set forth the foll ow ng summary of
the facts:

[On August 16, 1983, the woman victim arrived at a
Bradenton shopping mall. As she exited her
aut onobil e, Puiatti and d ock confronted her, forced
her back inside the car, and drove away wth her.
They took $50 from her purse and coerced her into
cashing a $100 check at her bank. They then took the
victimto an orange grove outside Dade City[,] where
t hey took the woman’s weddi ng ring and abandoned her
at the roadside. After traveling a short distance,
the appellants determ ned that the woman shoul d be
killed, and they returned in the car to her. Wen the
car’s wi ndow cane adjacent to the woman, Puiatti shot
her twice. The appellants drove away, but, when they

saw she was still standing, they drove by the victim
again and d ock shot her. VWhen the wonman did not
fall, the appellants mde a third pass with the
aut onobi |l e, d ock shot her another tinme, and the woman
col | apsed.

Four days later, a New Jersey state trooper stopped
the victims vehicle because its license plate was
i nproperly displayed. Puiatti and d ock occupied the
aut onobi | e. When neither appellant could present a
valid driver’s license, the officer requested the

1



car’s registration. As Puiatti opened the gl ove box,
the trooper saw a handgun. The officer seized that
handgun, searched the vehicle, and uncovered another
handgun. He then arrested both nmen for possession of
handguns wi t hout permits. The police later identified
t he handgun from the gl ove box as the nurder weapon.

The next day Puiatti and d ock individually confessed
to the ki dnappi ng, robbery and killing. These initial
confessions varied only to the extent that each bl aned

the other as instigator of the killing and each
offered a differing sequence of who fired the shots at
the victim Each confessor admtted he had fired

shots at the victim Three days later, on August 24,
Puiatti and G ock gave a joint statenent concerning

their involvenment in the nurder. In this joint
confessi on, t he appel l ants resol ved t he
i nconsistencies in their prior statenents: t hey

agreed that Gock initially suggested shooting the

victim and that Puiatti fired the first shots and

G ock fired the final shots.

The trial judge, in accordance with the jury recomendati on,
i nposed the death penalty on both appellants, finding the
following three aggravating circunstances: (1) the nurder was
commtted to avoid arrest; (2) the nurder was commtted for
pecuniary gain; and (3) the nurder was commtted in a cold,
cal cul ated, and preneditated manner w thout any pretense of
nmoral or legal justification.

As st ated above, on direct appeal the Florida Supreme Court

affirmed the judgnment and sentence in a decision reported as

Puiatti v. State/G ock v. State, 495 So. 2d 128 (Fla. 1986).

G ock did not seek certiorari review. Thereafter, petitioner
sought post-conviction relief in state court and the Florida

2



Supreme Court affirmed the trial court’s sunmary denial of

relief and deni ed habeas corpus relief. Jdock v. Dugger/d ock

v. State, 537 So. 2d 99 (Fla. 1989). G ock sought federal

habeas relief and the district court denied relief. G ock v.
Dugger, 752 F.Supp. 1027 (MD. Fla. 1990). Initially, a panel

of the Court of Appeals affirnmed the denial of habeas relief on
chall enges to the conviction but concluded that error under

Espinosa v. Florida, 505 US. 1079 (1992) required a new

sentenci ng proceeding. dock v. Singletary, 36 F.3d 1014 (11t"

Cir. 1994). The en banc court disagreed and found the Espinosa
claim barred by the nonretroactivity principle of Teague V.

Lane, 489 U. S. 288 (1989). G ock v. Singletary, 65 F.3d 878

(12th Cir. 1995), cert. denied, 519 U S. 888, 136 L.Ed.2d 157

(1996). After the en banc decision, the panel remanded the case
to the district court to conduct an evidentiary hearing on the
claim that trial counsel rendered ineffective assistance at

penal ty phase. Gock v. Singletary, 84 F.3d 385 (11th Cir.

1996) . Following an evidentiary hearing the Magistrate
recommended the petition be denied, the district court agreed

and the Court of Appeals affirmed. G ock v. More, 195 F. 3d 625

(11" Cir. 1999), reh. denied, 210 F.3d 395 (11t GCir. 2000).

Certiorari was denied on October 2, 2000. G ock v. Moore, 121

S. Ct. 213 (2000).



THE | SSUES RAI SED | N PRI OR PROCEEDI NGS

Di rect Appeal |ssues
Fl ori da Suprene Court Case #65,380

On direct appeal following his convictions and death
sentence, G ock raised the following issues, which are taken
from the Florida Supreme Court’s direct appeal opinion in

Puiatti v. State/d ock v. State, 495 So. 2d 128 (Fla. 1986):

1. The trial court commtted reversible error by
excluding at the trial stage the prospective jurors
opposed to the death penalty.

2. The trial court erred at the penalty phase of
trial by failing to sever his sentencing hearing from
that of the co-defendant, Puiatti.

3. The trial court erred at the penalty phase of
trial by finding the aggravating circunstance of col d,
cal cul ated, and preneditat ed.

4. The trial court erred at the penalty phase of
trial by failing to find as a mtigating circunstance
G ock’s cooperation with the police and his potentia
for rehabilitation.

5. The trial court erred at the penalty phase of
trial by instructing the jurors and receiving their
penalty recommendati on on a Sunday.

On August 21, 1986, the Florida Suprene Court affirnmed

G ock’s convictions and sentence of death. Pui atti V.

State/d ock v. State, 495 So. 2d 128 (Fla. 1986).

State Court Collateral Proceedings
Fl ori da Suprene Court Case #73,493




After the Governor signed a death warrant on October 28,
1988, the Ofice of the Capital Collateral Representative filed
on G ock’s behalf a Rule 3.850 notion for post-conviction relief
raising the follow ng sixteen (16) issues as stated in J ock v.
Dugger, 537 So. 2d 99, 101 (Fla. 1989):

1. VWhet her the admission of the codefendant’s

confession and of his statenents during the joint

confession violated Bruton v. United States, 391 U.S.
123, 88 S.Ct. 1620, 20 L.Ed.2d 476 (1968).

2. Whet her the trial court’s denial of a severance at
guilt and penalty phases deprived petitioner of a fair
trial.

3. Whet her d ock was deni ed effective assi st ance of

counsel at guilt and penalty phases of trial.

4. Whet her the trial court inmperm ssibly shifted the
burden of proof in its instructions at sentencing and
applied an inproper standard in inposing sentence.

5. Whet her professionally inadequate eval uati ons by
mental health experts resulted in a denial of
i ndi vidual i zed and reliabl e sentencing.

6. Whet her i nproper consideration of the victims
character and victim inpact information violated
G ock’s Eighth and Fourteenth anmendnent rights under
Booth v. Maryland, 482 U. S. 496, 107 S.C. 2529, 96
L. Ed. 2d 440 (1987).

7. Whet her prosecutor’s argunent in closing at the
guilt phase regarding preneditation was i nproper.

8. VWhet her the jury was msinformed and m sl ed by
instructions and argunments which allegedly diluted
their sense of responsibility, contrary to Caldwell v.
M ssissippi, 472 U S. 320, 105 S.Ct. 2633, 86 L. Ed. 2d
231 (1985).




9. VWhet her the jury was mnmisled and incorrectly
i nformed about its function at capital sentencing.

10. \Whether the trial court inproperly refused to
provide the jury with proper instructions to channel
their discretion.

11. \Whether the prosecutor’s argunments and remarks
vi ol ated the gol den rule.

12. \Whet her d ock’ s enptional dependency precl uded hi m
from waiving Mranda rights and giving a voluntary
conf essi on.

13. \Whether the joint sentencing proceedi ng and j oi nt
sentencing order deprived dock of his Eighth and
Fourteenth anmendnent rights.

14. \Whether the trial court refused to recognize
mtigating circunstances presented in the record.

15. The fel ony-murder instruction.

16. The trial court’s refusal to provide requested

instructions regarding mtigating factors.

The trial judge, the Honorable Wayne L. Cobb, on Decenber
22, 1988 summuarily denied each of d ock’s clains.

Subsequently, G ock filed his appeal of the sunmary deni al
of his 3.850 notion, petitioned for wit of habeas corpus and
requested a stay of execution. As stated in the Florida Suprene

Court opinion in Gock v. Dugger, 537 So. 2d 99 (Fla. 1989), he

enphasi zed the following two (2) principal clains:

1. That the adm ssion of codefendant Puiatti’s
confession violated Cruz v. New York, 481 U S. 186
107 S.Ct. 1714, 95 L.Ed.2d 162 (1987).




2. That trial counsel was ineffective for failure to
obtain additional information from G ock’s famly to
aid the nental health experts in showng the
deficiencies in G ock’s personality which affected
A ock’ s confession and presentati on of evidence in the
penal ty phase.

537 So. 2d 99 at 101

G ock’ s habeas corpus petition raisedthe follow ng ten (10)

i ssues:
1. | neffective assistance of counsel on direct
appeal .
2. Adm ssion of codefendant’s statenents and j oint

confession violated Bruton v. United States, 391 U S.
123, 88 S.Ct. 1620, 20 L.Ed.2d 476 (1968).

3. Deni al of severance at guilt and penalty phases.
4. | npr oper burden shifting by court.

5. Victim character and victim inpact (Booth v.
Maryl and, 482 U. S. 496, 107 S.Ct. 2529, 96 L. Ed. 2d 440
(1987)).

6. Prosecutor’s remark regardi ng prenmedi tation during

guilt phase.

7. Deni al of individual sentencing; the court did not
gi ve channel ed instruction.

8. | npr oper gol den rul e argunent in opening argunment
and inflammtory remark during closing argument.

9. Joint sentencing order deprived defendant of
Ei ght h and Fourteenth anmendnent rights.

10. Court’s refusal to provide requested instructions
to be considered in mtigation.

The Fl orida Supreme Court affirmed the trial court’s sunmary



deni al of 3.850 relief, found no nerit in any of the grounds set
forth in Gock’s petition for habeas corpus, denied the stay of

execution and all relief.

Federal Habeas Corpus Relief Denied
US.D.C.., Mddle District Court Case No. 89-54-Cl V-T-17

On January 3, 1989, d ock sought federal habeas relief by
filing his Wit of Habeas Corpus and Mdtion for Evidentiary
Hearing. In his petition for federal habeas corpus relief filed
pursuant to 28 U S.C. 82254, dock raised the follow ng
seventeen (17) clains as stated in the district court’s opinion

in dock v. Dugger, 752 F. Supp. 1027 (M D. Fla. 1990):

1. The adm ssion of codefendant’s confession and
statements from the codefendant’s joint confession
violated Bruton v. United States, 391 U S. 123, 88
S.Ct. 1620, 20 L.Ed.2d 476 (1968) and Cruz v. New
York, 481 U S. 186, 107 S.Ct. 1714, 95 L.Ed.2d 162
(1987).

2. The trial court erred in not granting a severance
at either phase of the proceedings, penalty or guilt.

3. G ock’s counsel was ineffective at the guilt and
penal ty phases of the trial.

4. The trial court wunconstitutionally shifted the
burden in its instruction concerning sentencing and
its inmposition of the sentence.

5. The nmental health experts rendered professionally
i nadequate evaluations resulting in an unreliable
sent enci ng determ nati on.

6. Evi dence of the victims character and victim
i npact evidence were i nproperly considered by the jury
and the court.



7. The trial court erredinpermttingthe prosecutor
to state during closing argunent, at the guilt phase,
that preneditation was presuned under the felony
mur der theory.

8. The jury instructions and prosecutor’s conments
violated Caldwell v. M ssissippi, 472 U S. 320, 105
S.Ct. 2633, 86 L.Ed.2d 231 (1985); Adans v. Dugger,
816 F.2d 1493 (11th Cir. 1987); cert. granted, 485
U S 933, 108 S.Ct. 1106, 99 L.Ed.2d 267 (1988); and
Mann v. Dugger, 844 F.2d 1446 (11th Cir., petition for
cert. denied, 489 U S 1071, 109 S.C. 1353, 103
L. Ed. 2d 821 (1988).

9. The jury was m sl ed by t he sent enci ng
i nstructions.

10. The trial court erred in refusing to provide
instructions necessary to guide the jury' s [sic] in
assessing the aggravating factors.

11. The prosecutor violated the golden rule during his
opening statement and nmade an inflammatory remark
during cl osing argunent.

12. dock’s enotional dependency precluded him from
know ngly and intelligently waiving his rights under
Mranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16
L. Ed. 2d 694 (1966).

13. dock was prejudiced by the joint sentencing and
or der.

14. The trial court failed to realize mtigating
circunstances in the record.

15. The instructions on felony nmurder violated @ ock’s
constitutional rights.

16. The trial judge erred in refusing to provide the
jury with the defense’s requested instructions
concerning mtigating factors.

17. dock was denied the effective assistance of
counsel on direct appeal to the Florida Suprene Court.



d ock v. Dugger, 752 F. Supp. 1027, 1028 (M D. Fla.
1990)

No evidentiary hearing was held and, on Decenmber 12, 1990,
the United States District Court entered a witten order denying

federal habeas relief. & ock v. Dugger, 752 F. Supp. 1027 (M D

Fla. 1990).

Feder al Habeas Corpus Appeal
11th Circuit Case No. 91-3528

G ock appeal ed the denial of habeas corpus relief in 3 ock

v. Singletary, 36 F.3d 1014 (11th Cir. 1994). d ock raised the

follow ng eight (8) clainmns:

1. Whet her the district court erred in failing to
hol d an evidentiary hearing.

2. V\het her Robert G ock was denied effective
assi stance of counsel at the sentencing phase of his
capital trial.

3. VWhet her appellant’s constitutional rights were
violated by the trial court’s refusal to sever the
case fromd ock’ s codefendant and the adm ssion of the
codefendant’s statenents during the joint trial.

4. Whet her the joint sentenci ng proceedi ng and j oi nt
sentencing order violated appellant’s Eighth and
Fourteenth Amendnent rights.

5. Whet her appellant was denied the right to a
reliable capital sentence when the jury allegedly did
not receive instructions channeling its discretion
regardi ng the aggravating circumstances.

6. Whet her the Ei ghth amendnent was viol ated by the

trial court’s failure to find additional mtigating
factors.

10



7. VWhet her the jury was inproperly led to believe
that its sentencing recomendati on was i nconsequenti al
and that sentencing responsibilities rested with the
judge in violation of Mann v. Dugger, 844 F. 2d 1466
(11th Cir. 1988).

8. Whet her t he sent enci ng jury recei ved

unconstitutional instructions which shifted the burden

of proof in the penalty phase and that this inproper

standard was used i n i nposing sentence in violation of

the Ei ghth and Fourteenth Amendnents.

On Cctober 7, 1994, the Eleventh Circuit panel affirmed the
district court’s denial of habeas corpus relief with respect to
G ock’s conviction for first degree nmurder but reversed the
district court’s denial of relief on the claim that the

instruction on the HAC factor violated the Ei ghth amendnent,

contrary to Espinosa v. Florida, 505 U S. 1079, 112 S.Ct. 2926,

120 L. Ed. 2d 854 (1992). dock v. Singletary, 36 F.3d 1014 (11th

Cir. 1994).
Fol | owi ng applications for en banc review, the court vacated

t he panel’s opinion. Gock v. Singletary, 51 F.3d 942 (11th

Cir. 1995). The court en banc thereafter ruled that relief
under Espinosa was barred by the retroactivity principles of

Teague v. lane, 489 U. S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 384

(1989)and the en banc court agreed with the panel concl usion
that any error was harm ess with respect to the claim asserted

under Cruz v. New York, 481 U.S. 186, 107 S.Ct. 1714, 95 L. Ed. 2d

162 (1987). Further, the Court of Appeals ordered a remand to

11



t he panel to address the remaining challenges G ock had to the

sentence. dock v. Singletary, 65 F.3d 878 (11th Cir. 1995),

cert. denied, 519 U S. 888, 117 S.Ct. 225, 136 L.Ed. 2d 157

(1996) .

Remand for Evidentiary Hearing
El eventh Circuit Case No. 91-3528

On May 15, 1996, the Eleventh Circuit Court of Appeals
panel, following remand from the en banc court, issued its
opi nion addressing the following remaining issues brought by
G ock under the Eighth and Fourteenth Amendnments as stated in

that court’s opinion in Jock v. Singletary, 84 F.3d 385 (1996):

1. The trial court refused to sever dock’'s
sentenci ng proceeding fromhis codefendant’s, thereby
depriving himof individualized sentencing.

2. The trial court failedto find three non-statutory
mtigating circunstances.

3. The trial court’s charge to the jury shifted to
petitioner the burden of proof on the appropriateness
of the death sentence.

4. The trial court’s charge to the jury “diluted” the
jury’s sense of responsibility for the sentence
petitioner would receive.

5. Petitioner’s attorney render ed i neffective
assi stance of counsel in failing to discover through
routine investigation mtigating evidence and to
present that evidence at the separate sentencing
proceedi ngs before the jury and the court.

The panel found no nerit in clainms 1 through 4, supra, and
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affirmed the district court but concluded that the claim of
i neffective assistance of counsel at penalty phase required an
evidentiary hearing and renmanded the case to the district court.

G ock v. Singletary, 84 F.3d 385, cert. denied, 519 U S. 1044,

117 S.Ct. 616, 136 L.Ed.2d 540 (1996).

Federal Appeal of Denial of Habeas Corpus Reli ef
El eventh Circuit Case No. 98- 3425

Following remand to the district court, an evidentiary
hearing was conducted on G ock’s claimthat trial counsel was
ineffective in the penalty phase for failure to investigate and
present additional mtigating evidence. After the hearing,
Magi strate Judge Jenkins issued a conprehensive Report and
Recommendati on concl udi ng that habeas relief should be denied.
The Report and Recomendation was adopted by District Judge
Kovachevich. G ock appeal ed and the Court of Appeals affirned
the denial of relief, finding that G ock failed to satisfy the

prejudice prong of Strickland v. WAshington, 466 U S. 668, 104

S.Ct. 2052, 80 L.Ed.2d 674 (1984). See, G ock v. Moore, 195

F.3d 625 (11th Cir. 1999), cert. denied, = US. _ , 121 S Ct.

213 (2000).
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PRELI M NARY STATEMENT ON PROCEDURAL BARS

Cl ainms that have been raised and rejected on direct appeal
are barred and it is inappropriate to use a different argunment

to relitigate the same issue, Medina v. State, 573 So. 2d 293

(Fla. 1990), even if couched in ineffective assi stance | anguage.

Johnson v. Singletary, 695 So. 2d 263, 265 (Fla. 1996). See

Robi nson v. State, 707 So. 2d 688 (Fla. 1998); Valle v. State,

705 So. 2d 1331, 1336, n. 6 (Fla. 1997); Cherry v. State, 659

So. 2d 1069 (Fla. 1995). See also Asay v. State, So. 2d

__, 25 Fla. L. Weekly S523 (Fl a. 2000) (approvi ng sunmary deni al
of several clains on procedurally barred clains that were rai sed
and rejected on direct appeal, barred clainms that although not
raised on direct appeal could have been; approving sunmmary

deni al of clainms unsupported by sufficient facts); P.A. Brown v.

State, 755 So. 2d 616, 619-21, n. 1-7 (Fla. 2000); Thonpson v.

St at e, So. 2d __ , 25 Fla. L. Weekly S346 (Fla. 2000); Huff
v. State, So. 2d __, 25 Fla. L. Weekly S411, 412 (Fla.
2000); Sireci v. State, So. 2d ___, 25 Fla. L. Weekly S673
(Fla. 2000).

The nmnurder in this case occurred in 1983 and d ock’'s
convi ctions and sentence of death have been final since 1986.
More than a decade of collateral litigation has denonstrated no

basis for relief, and it is tinme for dock’s sentence to be
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carried out. dock has waited until the signing of his second
warrant in Novenmber, 2000 before filing his bel ated requests for
records under Chapter 119 long after the initial round of state
and federal collateral Ilitigation. Each claim is untinely,
successive, and an abuse of discretion. To the extent that
G ock raises clainms which he asserts are based on "new
evi dence," G ock cannot establish the due diligence conponent of
Rul e 3.850(b) (1), and, because of that failure, is not entitled

to an evidentiary hearing on that issue, either. See, Fla. R

Crim P. 3.850(f); MIlls v. State, 684 So. 2d 801 (Fla. 1996);

Bol ender v. State, 658 So. 2d 82 (Fla. 1995); Zeigler v. State,

632 So. 2d 48 (Fla. 1993); Foster v. State, 614 So. 2d 455 (Fl a.

1992). Any request for relief should be denied.

To the extent that d ock asserts that the clains contained
in the motion could not have been raised within the tine
l[imtations contained in Rule 3.850 because he has only now
obt ai ned the i nformati on upon which those cl ai ns are based, that
clai mhas no factual basis. The Public Records Act (Chapter 119
of the Florida Statutes), has been available to G ock at all
rel evant tines. Because that is true, G ock cannot avoid the
preclusive effect of Rule 3.850's tine limtation on the

bringing of successive clains. See, Zeigler, supra; Zeigler v.

State, 654 So. 2d 1162 (Fla. 1995); Agan v. State, 560 So. 2d
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222 (Fla. 1990); Denps v. State, 515 So. 2d 196 (Fla. 1987).
Further, as the notion is a successive notion for
postconviction relief, filed nore than one year after finality
of judgnment and sentence, it is Gock’s initial burden to
denmonstrate that all of the matters asserted therein could not
have been raised earlier through the exercise of due diligence,
and that, in fact, all matters had been raised within one year
of their discovery through due diligence. d ock cannot satisfy
this threshold show ng, and summary denial of this successive
motion is in accordance with such binding precedent of the

Fl ori da Suprenme Court as MIls v. State, 684 So. 2d 801, 804-5

(Fla. 1996), Stano v. State, 708 So. 2d 271 (Fla. 1998),

Buenoano v. State, 708 So. 2d 941, 952 (Fla. 1998), Reneta V.

State, 710 So. 2d 543, 546-8 (Fla. 1998), and Davis v. State,

742 So. 2d 233 (Fla. 1999). Both Buenoano and Reneta expressly
hold that a capital defendant’s “eleventh hour” initiation of
t he public records process and/or litigation does not provide a
basis for stay of execution or substantive relief. Buenoano,
708 So. 2d at 952-3 (“The Public Records Act has been avail abl e
to Buenoano since her conviction; but nost of the records she
al l eges were not disclosed prior to the filing of her | atest
rule 3.850 notion were not requested until January 1998, or

later. . . . Buenoano has not all eged that through the exercise
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of due diligence she could not have made these requests within
the time limts of rule 3.850.7); Reneta, 710 So. 2d at 546
(“The public records materials could have been obtained and
i nvestigated many years ago; instead, Reneta waited until the
‘el eventh hour’ to attenpt to investigate the issues raised in
this claim Remeta has provided no basis for why the
informati on he now seeks to investigate ‘could not have been
ascertained by the exercise of due diligence.””). And nost

recently in Sinse v. State, 753 So. 2d 66, 70 (Fla. 2000), the

Florida Suprenme Court re-enphasized:

The | anguage of section 119.19 and of rule 3.852
clearly provides for the production of public records
after the governor has signed a death warrant.
However, it is equally clear that this discovery tool
is not intended to be a procedure authorizing a
fishing expedition for records wunrelated to a
colorable claimfor postconvictionrelief. To prevent
such a fishing expedition, the statute and the rule
provide for the production of public records from
persons and agencies who were the recipients of a
public records request at the tinme the defendant began

his or her postconviction odyssey. The use of the
past tense and such words and phrases as “requested,”
“previously,” “received,” “produced,” “previous
request,” and “produced previously” are not

happenst ance.

Thi s | anguage was i ntended to and does convey to
the reader the fact that a public records request
under this rule 1is intended as an update of
i nformation previously received or requested. To hold
ot herwi se would foster a procedure in which defendants
make only a partial public records request during the
initial postconviction proceedings and hold in
abeyance other requests until such tine as a warrant
is signed. Such is neither the spirit nor intent of
the public records |aw. Rule 3.852 is not intended
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for use by defendants as, in the words of the tria

court, “nothing nmore than an el eventh hour attenpt to
del ay the execution rat her t han a f ocused
investigation into sone legitinmate area of inquiry”.”

Si s, at 70 [ enphasi s
suppl i ed]

In addition to being tinme-barred, any claimis subject to
the Florida Rule of Crimnal Procedure 3.850(f) successive
petition bar. Any clainms he now asserts were either decided on
the merits in Gock’s prior Rule 3.850 proceedings or could and
shoul d have been raised in dock’s prior collateral proceeding

and are, therefore, procedurally barred. MIlls v. State, 684 So.

2d 801 (Fla. 1996); Atkins v. State, 663 So. 2d 524, 626 (Fla.

1995); Bolender v. State, 658 So. 2d 82 (Fla. 1995); Zeigler v.

State, 654 So. 2d 1162 (Fla. 1995); Zeigler v. State, 632 So. 2d

48 (Fla. 1993); Foster v. State, 614 So. 2d 455 (Fla. 1992).

G ock cannot obtain relief in clainms that could have been
but were not raised on direct appeal. Those clains are
procedural |y barred under the provisions of Rule 3.850(c), which
states "[t]his rule does not authorize relief based on grounds
that could have or should have been raised at trial and, if

properly preserved, on direct appeal of the judgnment and

sentence." See, Janes v. State, 615 So. 2d 668 (Fla. 1993);

Kelley v. State, 569 So. 2d 754 (Fla. 1990); Lanbrix v. State,

18



559 So. 2d 1137 (Fla. 1990); Henderson v. State, 522 So. 2d 835

(Fla. 1988).
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SUMVARY OF THE ARGUNMENT

| SSUE |I. The trial court properly and summarily denied relief
and there is no inpropriety in the order denying relief which
the | ower court entered subsequent to opposing counsel’s review
and submtted objections to the state’s proposed order. See,

e.g. Diaz v. Dugger, 719 So. 2d 865 (Fla. 1998); Hardw ck v.

Dugger, 648 So. 2d 100, 103-104 (Fla. 1994)(finding no
i npropriety relating to proposed order submtted by the state
where the state served a copy of the proposed order on defense
coll ateral counsel and counsel filed an extensive response to

the proposed order); Goover v. State, 640 So. 2d 1077 (Fla.

1994) (finding no nerit to argunent that the trial court erred by

adopting the state’s proposed order denying relief on his 3.850

notion).
| SSUE Il. G ock’s claimthat New Jersey officers engaged in a
practice of inperm ssible racial drug profiling of drivers in

the late 1980's and 1990's nust be deened procedurally barred
for the failure to assert in prior pleadings and is neritless.
The officer who stopped the vehicle was black, the occupants
were white and the officer testified as to the legiti mte basis
for the stop. The subsequent, voluntary confessions would be

adm ssible in any event. See Voorhees v. State, 699 So. 2d 602

(Fla. 1997); Sager v. State, 699 So. 2d 619 (Fla. 1997).
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| SSUE I'll. Qock’s constitutional and/or statutory rights have
not been violated by the clenency process. G ock had a | awyer
at his first «clenmency proceeding in 1987; there is no
requi renent that counsel must be appointed either initially or

i n subsequent clenmency proceedings. See Provenzano v. State,

739 So. 2d 1150 (Fla. 1999). G ock has not been denied the
opportunity to submt any desired materials to the Governor.

| SSUE I V. d ock has not established reversible error based upon
the trial court’s rulings on his eleventh hour demands for
public records. G ock’s demands for records are nothing nore

than a fishing expedition condemmed by this Court in Sinms and

Bryan.
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ARGUMENT

| SSUE |
THE TRIAL COURT DID NOT ERR IN ITS WRI TTEN
ORDER OR I'N SUMVARI LY DENYI NG RELI EF.

Gock first takes issue with the trial court’s order,
contending that it was inmproper for the court not to wite its
own order. At the conclusion of the Hearing on Motions on
Decenmber 7, 2000, the trial court denied relief and inquired
whet her the state would prepare an order. Prosecut or Crow
answered that the state would draft a proposed order and provide
it to opposing counsel before providing to the Court (HT 122).

Thereafter, the state submtted a proposed order and
opposi ng counsel filed objections to the proposed order on
Fri day, Decenmber 15, 2000, and requested that the court draft
its own order. Subsequently, on Decenber 18, 2000, Judge Cobb
signed a witten order, deleting certain portions of the
proposed order submtted by the state, presumably, in part, to
satisfy concerns urged in dock’s objections.

Appel | ant’ s conpl ai nt now concerni ng Judge Cobb’s order is

meritless. See, e.g. Diaz v. Dugger, 719 So. 2d 865 (Fla.

1998); Hardwick v. Dugger, 648 So. 2d 100, 103-104 (Fla.

1994) (finding no inpropriety relating to proposed order

submtted by the state where the state served a copy of the
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proposed order on defense collateral counsel and counsel filed

an extensive response to the proposed order); G oover v. State,

640 So. 2d 1077 (Fla. 1994)(finding no nmerit to argunent that
the trial court erred by adopting the state’'s proposed order
denying relief on his 3.850 notion).

I f A ock preferred the option of submtting a proposed order
he certainly did not offer any such alternative. The instant
ruling does not have the sanme infirmties presented in Card v.

State, 652 So. 2d 344 (Fla. 1994) or as alleged in Maharaj v.

State, So. 2d ___, 25 Fla. L. Weekly S1097 (Fla. 2000).

Additionally, the lower court correctly denied relief
wi thout an evidentiary hearing since none of the clains
presented nerited further evidentiary consideration as will be

expl ained nmore fully, infra.
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| SSUE 1|
THE CLAIM OF | MPERM SSI BLE RACI AL DRUG
PROFI LI NG BY NEW JERSEY OFFI CERS.

G ock contends relief may be available on the contention
that New Jersey |aw enforcenent authorities have been accused
of, or involved in, the inproper stopping of autonobiles based
on racial profiling for drug offenses and apparently suggests
that this may be relevant to his case.

In the first instance it nust be noted that, as the trial
court stated inits order, G ock and Puiatti are both Caucasi an.
Thus, whatever may be the situation with New Jersey officers
engaging in racial discrimnation by stopping nenbers of a
racial mnority, it can have no applicability here. Even if
G ock, as a Caucasian, has standing to assert racial profiling
-- quite apart fromthe fact that such a claimshould be deened
procedurally barred for the failure to assert at the tine of
trial, or on direct appeal, or on his prior notion for
postconviction relief or on his prior habeas corpus action in
the Florida Supreme Court, or in his lengthy litigation in the
federal courts seeking habeas corpus relief for nore than a
dozen years - - such a claim now is also nmeritless and
frivol ous.

To obtain relief under a newy discovered evidence claim
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G ock must show that the newly discovered evidence was both
unknown by the trial court, by the party, or by counsel at the
time of trial, and that G ock or his counsel could not have
known of it by the use of diligence and that the evidence is "of
such nature that it would probably produce an acquittal on

retrial." Jones v. State, 709 So. 2d 512, 521 (Fla.1998).

Accord, Asay v. State, 2000 W 854255, 25 Fla. L. Wekly S523

(Fla. 2000).

1) G ock has not established that the material or the

argunent _upon whi ch he now bases this claimwas not available to

himprior to the instant proceeding.

Assum ng, arguendo, that G ock had any col orabl e basi s upon
which to suspect that the stop of two male Caucasians with an
illegible license plate was the result of a |aw enforcenent
agency’s targeting of mnority groups, discovery would have been

available to himat the time of the initial trial.! The failure

! Kennedy, infra., a 1991 decision, discusses the effect of
aracial profiling claimon pretrial discovery requests relating
to allegations of inproper police conduct. Relying on federa
case law, the Kennedy court concluded that a defendant
establishes his right to discovery if he shows he has a
“col orable basis” for a selective prosecution claim See
Kennedy, 247 N.J. 21, 31, 588 A.2d 834, 839. I n other words,
when a defendant presents “sone evidence tending to show the
exi stence of essential elenments of the defense and that the
docunments in the governnent’s possession would indeed be
probative of these elenents,” he would be entitled to discovery
of the clainmed docunents. See Kennedy, 247 N.J. at 32, 588 A 2d
at 839 (citations omtted). G ock cannot and could not neet
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to do so precludes the initiation of litigation on this basis at
this |ate date.

Not only do Soto, Letts, and Kennedy, as relied upon by

G ock to establish the inmpropriety of racial profiling, predate
t hese pl eadings by several years, the report of the Attorney
General of New Jersey describing the racial profiling has been
a matter of public record for over a year since April of 1999.
Thus G ock coul d have availed himself of this information rather
than waiting nore than a year for an eleventh hour, last ninute
application to stave off i mm nent execution. See InterimReport
of the State Police Review Team Regardi ng All egati ons of Raci al
Profiling of April 20, 1999 by Attorney General Peter Verniero,
HTTP/ / www. st ate. NJ. US/ | PS/ | NTM 419. pdf . Consequently, this
claimis untinely and therefore barred. See Rule 3.850(b), Fla.

R Cim P.; MIls v. State, 684 So. 2d 801, 806 and fn. 7 (Fla.

1996) (“MI1ls nmust show in his motion for relief both that this
evi dence could not have been discovered with the exercise of
reasonabl e diligence and that the nmotion was filed within one

year of the discovery of evidence upon which avoi dance of the

time limt was based.”); Buenoano v. State, 708 So. 2d 941, 947-

48 (Fla. 1998)(“The facts on which these clains are based were

this standard.
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unknown to Buenoano and her counsel and could not have been
ascertained by the exercise of due diligence within the tinme

limtations of Rule 3.850, and the clains were filed within one

year of learning of the OG s report.”[enphasis supplied].

2) Nor has d ock established that the evidence is “of such

nature that it would probably produce an acquittal on retrial.”

Absent a showing that the evidence now presented would have
resulted in the suppression of the confession and the |ikelihood

of different result at trial, G ock is not entitled to relief.

At trial Gock filed a notion to suppress and followi ng a
conplete and thorough evidentiary hearing, the trial court
denied relief and found the stop to be proper. The trial court
record reflects that at the notion to suppress hearing on March
13, 1984, Trooper Mwore of the New Jersey State Police
Departnment testified that within his area of assignment on the
New Jersey Turnpike he stopped a Toyota nmotor vehicle at
approximately Mle Marker 14.6 at about 4 p.m on August 20,
1983 (R395-398). As he passed by it he noticed the license
plate on it wasn't legible, contrary to state law, and he
proceeded to stop the vehicle. G ock was driving the vehicle
and Pui atti was sl ouched over on the passenger’s side. A photo

depicting the license plate as he saw it was introduced into
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evi dence (R400). It is a notor vehicle driver’s violation to
have the license tag inproperly displayed. Moore asked G ock
for a driver’s license and registration and G ock responded t hat

he didn't have a license, that it was suspended and Puiatti

admtted that his license too was suspended (R401-02). Moor e
asked for the registration, who owned the vehicle. Puiatti and
G ock | ooked into the glove conpartment and Moore observed the
butt of a handgun. d ock |ooked at the registration and as he
handed it to the officer, said it was M. Ritchie’s. G ock
expl ai ned that the owner was his brother-in-law. Since it was
against the law in New Jersey to carry a handgun w thout a
permt, More asked if he m nded if Moore | ooked in the car and
G ock said no. He patted down both G ock and Puiatti and Q ock
stated there was a gun in the car (R402-404). Moore told himto
stay where he was and Moore renoved the gun; he enptied the
chamber of the .38 caliber revolver, put the bullets in his
pocket and placed the gun on the passenger seat. Moore al so
found a .22 derringer in the glove conpartment and placed it in
his pocket. 1In response to a question, G ock explained the guns
were his brother-in-law s, a police officer, and that it was too
far north to go around and go back. Moore placed them under
arrest for possession of the guns (R404-06). An NCI C check of

the vehicle revealed that the vehicle was stolen and that the
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owner was a homicide victim(R412). On cross-exam nation, Mbore
stated the only reason he stopped the car was because of the tag
(R419). The trial court denied the notion to suppress, ruling
that Trooper Moore nmade a |lawful, reasonable stop (R703).
Trooper Moore essentially repeated his testinony at trial
(R1769-92). As the trial court’s order found, nothing proffered
woul d challenge in any way Moore' s testinony regarding the
| awful stop. G ock’s nost recent contention is wi thout nerit
and must be rejected.

G ock fully litigated previously in the notion to suppress
his claim that the stop was inmpernmissible and that his
confessi ons should be suppressed and was unsuccessful. He is
not entitled now sinply to attenpt to relitigate any argunent
that the stop was i nproper under New Jersey |law, or to chall enge
anew this court’s prior resolution that the stop was an
appropriate one based on probabl e cause.

Assuni ng, arguendo, that G ock could show some racial
profiling, the stop 1in the instant case still cannot
successfully be chall enged. In determning whether an
aut omobile stop for a mnor traffic violation was perm ssible,
a review ng court nust apply the “reasonable officer” test.
Under Florida, New Jersey and federal law, if an officer, acting

within the proper scope of his lawful authority, would have
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effected the stop absent any inproper notive, then the stop was
lawful, even if a pretextual notive may have influenced the

of ficer’s decision. See State v. Daniel, 665 So. 2d 1040, 1043

(Fla. 1995) (If officer would have effected the stop absent any
i nproper notive, then the stop was |lawful even if a pretextual

notive may have influenced the officer's actions); Maryland v.

Macon, 472 U.S. 463 (1985) (Whether a Fourth Amendnent viol ation
has occurred turns on an objective assessnment of the officer's
actions in light of the facts and circunstances confronting him
at the tinme, and not on the officer's actual state of mnd at

the time the chall enged action was taken); State v. Kennedy, 247

N.J. 21, 27, 588 A.2d 834, 837 (N.J. Sup. Ct. 1991). (The proper
inquiry for determ ning the constitutionality of a search and
seizure is whether the conduct of the officer was objectively
reasonabl e without regard to his or her underlying notives or

intent.) See also U.S. v. Sokolow, 490 U S. 1, 10 (1989); and

State v. Bruzzess, 94 N. J. 210, 220, 463 A . 2d 320 (1983), cert.

deni ed, 484 U.S. 1030 (1984).
Even if G ock denonstrated that his stop was i npermn ssi bl e,
t he subsequent voluntary confessions would be adm ssible. See

Voorhees v. State, 699 So. 2d 602 (Fla. 1997) (approving trial

court’s determnation that statements made to Pasco County

authorities constituted an act of free will and there were
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sufficient intervening factors to dissipate and purge any taint
associated wth wearlier illegal detention by M ssissippi

authorities); Sager v. State, 699 So. 2d 619 (Fla. 1997)(same).

In short, the profile of the facts of this case do not neet
the profile he seeks to adopt. The driver of the vehicle here,
G ock and his conpanion Puiatti, were not black or Hi spanic and
the evidence is clear that the stop by Trooper Mbore occurred
because of his observation of the problemw th G ock’s |icense
pl at e. Even the appendices attached to the petition are not
hel pful to the claim For exanple, in Appendix 3 d ock includes
the certification of Kenneth WIlson, a former New Jersey State
Trooper who began working in that enploy in 1988, sone five
years after G ock’s apprehension for the Ritchie hom cide. M.
Gock is not entitled to further consideration of his
previously-rejected | egal clainms, nmerely on the basis that sone
officers years after the event in question my have been
involved in inmproper racial policies unrelated to the case at

i ssue.
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| SSUE |11
GLOCK" S CONSTI TUTI ONAL RI GHTS HAVE NOT BEEN
VI OLATED BY THE CLEMENCY PROCESS.

G ock also alleges that he has been denied due process by
the clenmency process enployed in his case. This Court has
consistently rejected simlar argunments, acknow edging that
clemency is “peculiarly within the domain of the executive

branch of governnment.” Provenzano v. State, 739 So. 2d 1150,

1155 (Fla. 1999), quoting Bundy v. State, 497 So. 2d 1209, 1211

(Fla. 1986). In Bundy, the Court stated:

In the final claimraised under his 3.850 noti on,
appel l ant contends that he nmust be allowed tine to
prepare and present an application for executive
clemency before sentence may be carried out in this
case. In the death warrant authorizing appellant's
execution, the governor attests to the fact that "it
has been determ ned that Executive Clenency, as
authorized by Article 1V, Section 8(a), Florida

Constitution, is not appropriate.” It is not our
prerogative to second-guess the application of this
excl usi ve executive function. First, the principle

of separation of powers requires the judiciary to
adopt an extrenely cautious approach in analyzing
questions involving this admtted matter of executive
grace. Sullivan v. Askew, 348 So.2d 312 (Fla.), cert.
denied, 434 U S. 878, 98 S.Ct. 232, 54 L.Ed.2d 159
(1977). As noted in In re Advisory Opinion of the
Governor, 334 So.2d 561, 562-63 (Fla. 1976), "[t]his
Court has al ways vi ewed t he pardon powers expressed in
the Constitution as being peculiarly within the domain
of the executive branch of governnment." See al so EXx
Parte White, 131 Fla. 83, 178 So. 876 (1938).

Bundy v. State, 497 So. 2d at 1211

I n the deat h warrant aut hori zing G ock’s execution, Governor
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Bush attests to the fact that “it has been determ ned that
Executive Clenency, as authorized by Article IV, Section 8(a),
Fl orida Constitution, is not appropriate.” Thus, clenency has
al ready been denied, and no reasonable basis for interfering
with this executive function has been offered.

M. G ock had his initial clemency reviewin 1987 prior to
the signing of his first warrant, in conformty with the rules
and practice in effect at that tinme. Even if such a claimwere
revi ewabl e, any conplaint that dock nmay be asserting with that
procedure now, a dozen years later is procedurally barred for
the failure to urge any constitutional violation in his prior
notion for post-conviction relief in 1989 in the state courts or
thereafter in his federal l|itigation.

Any conpl ai nt he now urges to this Court regardi ng Governor
Bush’ s npbst recent signing of his death warrant on Novenber 14,
2000 and his determ nation that executive clenmency was not
appropriate is unavailing since this is G ock’s second death
warrant, i.e., the second tinme the Governor of Florida has made
a deternmination that clenency is not appropriate. See Bundy v.
State, 497 So. 2d 1209, 1211 (Fla. 1986)(The executive branch is
not required to go through the motions of holding a second
proceedi ng when it could well have properly determned in the

first that appellant was not and never would be a likely
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candi date for executive clenmency); see al so Provenzano v. State,

739 So. 2d 1150, 1155 (Fla. 1999) (finding no nmerit to
Provenzano’s request for counsel at second cl emency hearing).

There is nothing in the Executive Rules of Clenmency that
conpels the type of procedures urged by G ock to be enployed
prior to signing a second or successive warrant. |In Appendix 19
to the Motion for Post-Conviction Relief the pertinent Rule 15
which is applicable to all cases where the sentence of death has
been inposed provides in Subsection B that the Florida Parole
Comm ssi on may conduct a thorough and detailed investigation
into all factors relevant to the issue of clemency and provide
a final report to the Clenency Board. The investigation is not
limted to (1) an interview with the inmate, who may have
counsel present, by the Commssion, (2) an interview ,if
possible, with the trial attorneys who prosecuted the case and
def ended the inmate, (3) an interview, if possible, with the
presiding judge and (4) an interview, if possible, with the
defendant’s famly. That investigation was done in the initial
1987 proceedi ng. Subsection C (Monitoring Cases for
| nvestigation) of the rule specifies:

“Failure to conduct or conplete the investigation

pursuant to those rules shall not be ground for relief

for the death penal ty def endant . C Cases

i nvestigated under previous adm nistrations my be

rei nvesti gat ed at t he Governor’s di scretion.”

[ enphasi s supplied]
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Appel l ee notes that G ock has insisted repeatedly throughout
t hese pl eadings that he has never had an attorney in clemency
pr oceedi ngs. In the Mtion for Post-Conviction Relief d ock

represented:

“M. G ock was never provided with an attorney to
assist him in the clenency process.” (Motion to
Vacate, p. 30)[enphasis in original]

“Hauser was a volunteer. He dism ssed his collateral
counsel and waived his collateral appeals. Hauser
nei ther requested nor wanted cl emency proceedi ng, yet
he was provided with clenency counsel M. G ock wants
full and fair clenency procedures, including the
appoi ntment of counsel, yet none has been provided.”
(Motion to Vacate, p. 60, footnote 10)[enphasis
suppl i ed]

The notion then suggests the absence of counsel at about the
time of the first warrant in 1988, noting that in post-
convi ction proceedings the Capital Coll ateral Counsel O fice was
statutorily forbidden to petition for clenmency, and that during
the first warrant collateral counsel was prevented from fully
investigating many of dock’s factual clains. (Motion to
Vacate, p. 61).

The claim that G ock never had a clenmency attorney is
denmonstrably wuntrue. The transcript of the proceeding on

Decenber 3, 1987 before the Florida Cabinet sitting as the
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Cl emency Board of the State of Florida denonstrates that d ock
was represented by attorney WIIliam Dayton who argued, anong
ot her things, that G ock was “a small person whose traumatic
chil dhood seens to have retarded his enotional devel opnent”,
that his colleague Puiatti “seens to have taken an al nost
paternal interest in G ock’s progress in crine”, that expert
testi nony had been presented that both G ock and Puiatti were
foll owers and that both gave pronpt and extensive confessions.
Counsel further requested the Clenency Board to consider “his
tragi c chil dhood” and the chem stry with Puiatti.?

The contention or suggestion that a substantial amount of
m tigati on was only subsequently obtai ned and presented in post-
conviction litigation is belied by the fact that as this Court
well knows, as soon as the first warrant was signed G ock was
able to present as an Appendix to his initial notion for post-
convictionrelief multiple affidavits of famly nenbers, friends
and others to support an assertion that a hearing was required
on the claimof ineffective assistance of trial counsel at the
sent enci ng phase. As this Court well knows, both the trial

court and this Court concluded that summary denial of relief was

Whi l e at the hearing before Judge Cobb on Decenber 7, 2000
G ock’ s counsel seenmed to acknow edge that counsel participated
in the earlier clenmency proceeding, appellee will furnish
herewith the excerpted transcript revealing attorney Dayton’s
participation as Exhibit 1.
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appropriate. See Jock v. State/G ock v. State, 537 So. 2d 99
(Fla. 1989). Vile it is true that the federal courts
thereafter deemed it appropriate to conduct an evidentiary
hearing, the result was in concurrence with this Court’s

determ nation that the prejudice prong of Strickland renained

unsatisfied. The Eleventh Circuit Court of Appeals agreed with
this Court that nmuch of what was presented was cunul ative to
that urged before the trial judge and jury, and that which was

not cunul ative likely would have yielded a worse result. d ock

v. Moore, 195 F. 3d 625, 640 (11" Cir. 1999),reh. denied, 210 F. 3d
395 (11t" Cir. 2000). There can be no nerit to the claimthat
the Constitution requires the Governor prior to signing a second
warrant to reconsider all material that has been presented,
considered and rejected by the judiciary - state and federal -
in consideration of whatever |egal clainm have been urged. |If
there were such a requirenent the process would be never ending
as a capital defendant would sinply add a new w tness or
docunment in subsequent judicial actions.

Appellant’s contention that the Governor has failed to
conply with the Rules of Executive Clenency is neritless. A
cursory review of Appendix 19 to G ock’s Mdtion to Vacate - the
Rul es of Executive Clenency effective January 1, 2000 recites

Rul e 15 dealing with Conmut ati on of Death Sentences provides in
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Subsection B that in all cases where a death penalty has been
i nposed “the Florida Parole Comm ssion may conduct a thorough
and detailed investigation into all factors relevant to the
i ssue of clenmency. . . .” And Subsection C provides:

“Failure to conduct or conplete the investigation

pursuant to these rules shall not be ground for relief

for the death penal ty def endant . C Cases

i nvestigated under previous adm nistrations my be

rei nvestigated at the Governor’s discretion.”

While these rules allude to clenmency counsel, see, e.g.
Subsection Hreferring to the tine limts at clenmency hearing,
such provisions obviously relate to the situation where the
death row i nmate has counsel (as G ock had M. Dayton in 1987)
and is not intended to conpel the Governor to see that counsel
i's appoi nted again.

G ock’ s equal protection argunent is equally wi thout nmerit.
While he cites cases |ike Hauser (a volunteer) where clenmency
counsel was available it is also true that it was Hauser’s first
death warrant that resulted. Hauser is thus not conparable to
G ock who at the initial «clenmency proceeding in 1987 was
represented by attorney Dayton. Simlarly, while it may be true
that in some successor warrant cases counsel my have been
i nvol ved, that does not alter the conclusion that appoi nt mnent of
counsel is not conpelled in all cases.

The cases cited by A ock do not conpel relief on this issue.
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To the contrary, Ohio Adult Parole Authority v. Wodard, 523
U.S. 272 (1998), reaffirnms the principle that cl enmency deci sions
i nvol ve executive functions which are *“rarely, if ever,
appropriate subjects for judicial review.” 523 U S. at 276,

guoting Connecticut Bd. of Pardons v. Dunschat, 452 U.S. 458,

464 (1981). In Wbodard, the United States Suprene Court
reversed a |lower court’s holding that Ohio s clenmency process,
whi ch included a voluntary interview with the defendant, could
vi ol ate due process. In so doing, the Court noted that due
process is not violated “where, as here, the procedures in
guestion do no nore than confirm that the clemency and pardon
power is commtted, as is our tradition, to the authority of the
executive.” 523 U.S. at 276. Furthernore, although four of the
justices opined in a concurring opinion that “some mninmal
procedural safeguards apply to clenency proceedings,” 523 U.S.
at 289 (O Connor, J., concurring) [enphasis in original], the
particular conplaints alleged in Qock’s notion do not suggest
the arbitrariness required for judicial intervention described
in the concurring opinion.

The existence of any statutory right to counsel discussed

in Renmeta v. State, 559 So. 2d 1132 (Fla. 1990), does not

suggest that G ock’s clenency proceedings violated any

constitutional rights. See, State ex rel. Butterworth v. Kenny,
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714 So. 2d 404 (Fla. 1998) (rejecting due process and equal
protection argunments regarding restrictions on statutory right
to counsel in postconviction proceedings). The Florida Suprene
Court has approved the denial of counsel for successive cl enmency
proceedi ngs for capital defendants facing inm nent execution.

Provenzano, 739 So. 2d at 1155.

G ock in this proceeding attenpts to continue to litigate
(in the guise of inconplete clenency) the claimhe raised in the
federal evidentiary hearing when he argued that his trial
counsel rendered ineffective assistance of counsel at the
penalty phase for failing to present to the judge and jury
information about his abusive childhood and that he suffered
from post-traumatic stress disorder.

G ock’s claimwas rejected in a thorough and conprehensive
order following a two day evidentiary hearing before the
Magi strat e- Judge whose recomendati on was adopted by the United
States District Judge and ultimtely approved by a unani nous
panel on the Eleventh Circuit Court of Appeals. That court
explained that nuch of the evidence produced during the
evidentiary hearing was cunulative to that presented to the

trial court at penalty phase. dock v. More, 195 F. 3d at 635.

Regarding the alleged posttraumatic stress disorder, the
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Court of Appeal s opined:

Finally, the state would have had access to
conflicting psychiatric expert testinmony that would
have counteracted testimony fromDr. Larson concerni ng
G ock’s posttraumatic stress disorder. During the
evidentiary hearing, the state called Dr. Sidney
Merin, who testified that his review of the record
indicated that there was no evidence to support
petitioner’s post-traumatic stress disorder claim
During the penalty phase, the state would have had the
further advant age  of subjecting petitioner to
exam nation by its own expert psychol ogi st, see Fla.
R Crim P. 3.202 (d)(1996 & Supp. 1999), nmeking it
even nmore likely that the court would find the state
psychol ogist to be a credible wtness. This woul d
have di m ni shed petitioner’s psychol ogi cal evidence
even further.

(rd. at
639)

G ock essentially now attenpts to continue the canpai gn of
repeating the representations of those close to himin this
pl eading with the affidavit of his wife Sheila Garrett and her
daught er Mar t ha Goggi ns regardi ng d ock’ s per sonal
characteristics along with that of his sister Tanmmy Si npson (who
testified at the penalty phase of his trial and again in support
of his federal habeas petition at the evidentiary hearing) who
has repeated the testinony regarding his abuse as a child and
her continuing love for him It is not essential for the state
to address again GQock's attenpt to have this tribuna
reconsider the excerpts of testinony from the evidentiary
hearing in the federal court which G ock now appends in his
Appendi x 22 and 23, since such material, as noted above, has
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al ready been considered in the rejection of relief by the
federal district and appellate courts (after this Court
determ ned an evidentiary hearing was unnecessary). A further
round of judicial review would be pointless, as well as being
successi ve and abusi ve.

Finally, G ock argues that his mniml due process rights
were violated by the governor’s failing to address mtigation
material which G ock presented during his postconviction
litigation. What this argunent amounts to is a subtle
suggestion that the governor in clenmency proceedings is
required, as a federal court is required to do in analyzing a
constitutional challenge to counsel’s effectiveness, to eval uate
both the evidence adduced at trial and the evidence adduced in
col l ateral proceedings. The Governor’s role is not so limted
and circunmscri bed. See, Petitioner’s Appendix 19, Unpublished
Cl emency Rules. The Governor is not just another court for the
review of G ock’s presentation of |egal clains considered and
rejected in federal court.

Not ably the El eventh Circuit Court of Appeals regarded his
claimas so insubstantial that it found as to the evi dence which
is not cumulative “. . .even if petitioner had been able to
present his new evidence to the sentencing court, there is no

‘reasonabl e probability’ that the court would have returned
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anything other than a sentence of death [citation omtted].
Petitioner |ikely would have fared worse at trial if he had been
able to pursue the strategy for which he now argues.” d ock v.
Moore, 195 F. 3d at 640.

As indicated above, G ock is not entitled to yet another

appoi nt nent of counsel at clenmency. See Bundy v. State, 497 So.

2d 1209, 1211 (Fla. 1986)(. . . the governor and cabi net held an
earlier <clemency hearing in relationship to appellant’s
conviction for the Tallahassee nurders and found no basis in
which to grant himrelief. We cannot see that the executive
branch was required to go through the notions of holding a
second proceedi ng when it could well have properly determ ned in
the first that appellant was not and never would be a l|ikely

candi date for executive clenency); Provenzano v. State, 739 So.

2d 1150, 1155 (Fla. 1999)(Provenzano has already had a cl enency
heari ng before Governor Martinez and the Cl enency Board in 1987.
Provenzano was represented by counsel at that hearing and the
Cl emency Board granted himno relief. The Court found no nerit
to Provenzano's request for counsel for a second clenmency
hearing). Cl enency seens particularly inappropriate here, given
the cruel, callous and unnecessary nmurder of Ms. Ritchie.

G ock has failed to denonstrate any justification for this

Court’s intrusion into the executive clenmency procedures and

43



decision applied in this case. This Court must deny relief on
this issue.

Finally, G ock m sperceives the responsibility inthe deni al
of relief. Followi ng the denial of clenmency by the Governor’s
havi ng signed his first death warrant in 1988, it was incumbent
upon G ock to update his application and to furnish further
information that he mght deem relevant or appropriate for
consi deration. @ ock cannot assert an unawar eness by nenbers of
his famly of the opportunity to provide information. He has
attached affidavits of Sheila Garrett, Martha Goggans and Tanmy
Si npson (Appendi ces 15-17) that they were contacted in March,
2000 by an investigator with the Governor’'s O fice and told they
could write or fax |l etters of support. @ ock could have applied
for further consideration by providing whatever additional
updated information he deemed appropriate. See Rule B6A
pertaining to Application Fornms; Rule 6B permtting the
application to include character references, letters of support,
“and any other docunents that are relevant to the application
for clemency”; Rule 6C stating that it is the responsibility of
the applicant “to keep the Ofice of Executive Clenency advi sed
of any change in the information provided in the application”.
| f G ock wanted addi ti onal consideration givento the mtigation

mat erials he now submts - e.g. the transcripts of testinony
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given at the federal evidentiary hearing and other docunents -

it was incunmbent upon himto update his subm ssions.
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| SSUE |V
WHETHER APPELLANT DEMONSTRATED REVERSI BLE
ERROR IN THE TRI AL COURT RELATING TO HI S
DEMANDS FOR PUBLI C RECORDS.
The warrant in the instant case was signed on Novenber 14,
2000 and the execution was scheduled for Decenber 8, 2000
However, pursuant to an order of this Court, the execution was

stayed until January 10, 2001. On November 20, 2000, d ock nmade

public records requests on the foll owi ng persons or agencies:

1. Chi ef of Police, Palnetto Police Departnent

2. Director, Division of Elections, Departnment of State

3. Chi ef of Police, Fort Myers Police Departnment

4. M chael W Moore, Secretary, Departnent of Corrections

5. Chi ef of Police, Dade City Police Departnment

6. Secretary, Departnment of Business and Professional
Regul ati on.

7. Secretary, Departnent of Children and Fami|lies

8. Records Custodi an, Pasco County Jali

9. Records Custodi an, Pasco County Sheriff’s Departnent

10. Records Cust odi an, Fl orida Department of Law

Enf or cenment
11. Honorable Bernie McCabe, Office of the State Attorney,
Sixth Judicial Circuit

12. Records Custodian, Office of the Medical Exam ner,
District Six

13. Honorable Wayne L. Cobb, Circuit Court Judge, Sixth
Judicial Circuit

Subsequently, additional records requests were nmade to the
foll owi ng agenci es:

Records Custodi an, Pasco County Sheriff’s Departnent
Secretary, Agency for Health Care Adm nistration
Chi ef of Police, Lake Worth Police Depart nment
Sheriff, Palm Beach County Sheriff’s Departnent
Records Custodi an, Florida H ghway Patr ol

arLNE
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6. Regi onal Adm nistrator, Florida Parole Comm ssion

7. O fice of Executive Clenency
G ock’s clainms regarding public records disclosures and the
constitutionality of the rules relating to postconviction
proceedi ngs for capital defendants are w thout nerit.

A. G ock’s Eleventh Hour Public Records Litigation And
Constitutional C ains

G ock has waited until the signing of his second warrant in
Novenmber, 2000 before filing his belated requests for records
under Chapter 119 and Rule 3.852, long after the initial round
of state and federal <collateral |litigation. Al t hough, the
defendant’s public records requests demand public records under
Chapter 119, the Florida Suprene Court has mandated that
requests filed after a warrant has been signed fall under the
purvi ew of Rule 3.852. Rule 3.852(h)(3) provides:

(h) Cases in Which Mandate was |ssued Prior to
Effective Date of Rule.

* * *
(3) Wthin 10 days of the signing of a
def endant' s deat h war r ant, coll atera
counsel may request in writing t he

production of public records from a person

or agency from which collateral counsel has

previously requested public records. A

person or agency shall copy, index, and

deliver to the repository any public record:

(A) that was not previously the subject of an
obj ecti on;

(B) that was received or produced since the
previ ous request; or

(C that was, for any reason, not produced
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previ ously.

The person or agency providing the records shall
bear the costs of copying, indexing, and delivering
such records. If none of these circunstances exist,
t he person or agency shall file with the trial court
and the parties an affidavit stating that no other
records exist and that all public records have been
produced previously. A person or agency shall conply
with this subdivision within 10 days fromthe date of
the witten request or such shorter tinme period as is
ordered by the court.

To the extent that d ock argues that Florida Rule of
Crimnal Procedure 3.852(h)(3) precluded him from making a
request for public records until his death warrant was signed,
the true facts are that that provision of Rule 3.852 did not
take effect until October 1, 1998. Amendnents to Florida Rules
of Crimnal Procedure -- Rule 3.852 (Capital Postconviction
Publ i c Records Production) and Rule 3.993 (Related Forns), 723
So.2d 163 (Fla. 1998). It is disingenuous to suggest that,
because of Rule 3.852, appellant could not have sought public
records wuntil his death warrant was signed. The record
denmonstrates that appellant was aware of the availability of
public records "discovery"” in 1988, and that he took advantage
of Chapter 119 at that tinme. (HT 11). No provision of Florida
law limted or foreclosed any opportunity to appellant, and he
should not be heard to conplain. Whatever the effect of Rule
3.852(h)(3) was, it did not prevent appellant from seeking

public records in a tinmely fashion.
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On July 1, 1999, this Court adopted Rule 3.852, and
expressly stated that the rule was anmended in |ight of the
enact ment of Section 119.19 during the 1998 | egi sl ati ve sessi on.
That statutory provision provides as follows with respect to
public records denmands after a death warrant is issued:

(e) If, on the date that this statute becones

effective, the defendant has had a Rule 3.850 notion
denied and no Rule 3.850 motion is pending, no

addi ti onal requests shall be made by capital
col l ateral regional counsel or contracted private
counsel wuntil a death warrant is signed by the
Governor and an execution is schedul ed. Wthin 10

days of the signing of the death warrant, capita
col l ateral regional counsel or contracted private
counsel nmay request of a person or agency that the
def endant has previously requested to produce records
any records previously requested to which no objection
was raised or sustained, but which the agency has
received or produced since the previous request or
which for any reason the agency has in its possession
and did not produce within 10 days of the receipt of
the previous notice or such shorter tinme period
ordered by the court to comply with the tinme for the
schedul ed execution. The person or agency shal
produce the record or shall file in the trial court an
affidavit stating that it does not have the requested
record or that the record has been produced
previ ously.

§ 119.19(8)(e), Fla. Stat. (1998) [enphasis added]. As the
enphasi zed portion of the statute expressly states, a defendant
may not initiate first-time record requests after a death
warrant is issued. Instead, such "under warrant” requests are
expressly limted to agencies from which the inmte has

previously requested public records. Rule 3.852(a)(2) expressly

49



provides that "this rule shall not be a basis for renew ng
requests that have been initiated previously . . . ."

In Sinmse v. State, 753 So.2d 66 (Fla. 2000), this Court

affirmed the trial court’s denial of a notion to conpel. Sins’
counsel muiled letters to twenty-three agencies requesting
public records. The Court agreed with the state’ s argunent t hat
t he requests for production of public records were overbroad,
vague and that Sins failed to demonstrate he had previously
requested public records from the agencies, wunder Rule
3.852(h)(3). The Sims Court explained:

“However, it is equally clear that this discovery
tool is not intended to be a procedure authorizing a
fishing expedition for records wunrelated to a
col orabl e claimfor post conviction relief.

* * %

To hold otherwise would foster a procedure in
whi ch defendants make only a partial public records
request during the initial post conviction proceedi ngs
and hold in abeyance ot her requests until such tinme as
a warrant is signed. Such is neither the spirit nor
intent of the public records law. Rule 3.852 is not
i ntended for use by defendants as in the words of the
trial court, “nothing nmore than an eleventh hour
attenmpt to delay the execution rather than a focused
investigation into sonme legitimte area of inquiry.”

(1d. at 70)
The concurring opinion of Justice Anstead, in which Justice
Shaw concurred, observed that the Court’s opinion “stands for
the proposition that there should be an orderly scheme for

di scovery in postconviction proceedings that facilitates early
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di scl osure and discourages the filing of broad, open ended
di scovery requests only after a death warrant has been
executed.” Justice Anstead went on to note however, that access
to public records is guaranteed by the Florida Constitution
regardl ess of whether that access is sought by a death row
inmate, a disinterested citizen or a nmenmber of the nedia.”
Sims, 753 So.2d at 71.

G ock asserts that he has a constitutional right to i nspect
public records pursuant to Article I, Section 24 of the Florida
Constitution. Whereas appellant may i ndeed have such a ri ght-as
all parties recognize-this Court pronulgated Rule 3.852 to
regul ate discovery on behalf of capi t al post convi cti on
def endants for public records under Chapter 119 relating to
proceedings for relief pursuant to Florida Rule of Crimnal
Procedure 3.850 and 3.851. The trial court in this case stated:

Ms. Brewer, you re asking for them under wunusual
circunmstances and with unusual tinetables. You would

be entitled to them otherw se, perhaps. But under
this circunstance, | find you re not.
(HT 58-59).

When this Court first enmbarked wupon public records
l[imtations

on postconviction proceedings, it stated the foll ow ng:

We specifically address the comments of those who are
concerned that the rule will unconstitutionally limt
a capital postconviction defendant’s right to
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production of public records pursuant to article I,
section 24, Florida Constitution, and chapter 119,
Florida Statutes (1995). We conclude that the rule
does not invade those constitutional and statutory
ri ghts.

This rule is a carefully tailored discovery rule
for public records production ancillary to rule 3.850
and 3.851 proceedings. The tinme requirenents and
wai ver provisions of the rule pertain only to
docunments which are sought for use in these
pr oceedi ngs. The rule does not affect, expand, or
l[imt the production of public records for any other
pur poses other than wuse in a 3.850 or 3.851
proceeding. This is a rule of procedure which directs
the use of the courts’ power to require, regulate, or
prohi bit the production of public records for these
post convi ction capital proceedings...

In Re Anmendnent To Fla. Rules of Crim 683 So. 2d 475, 476 (Fl a.

1996) [ enphasi s added]. Thus, this Court has al ready consi dered
and rejected the argunent against constitutionality of
reasonable |l imtations upon a capital postconviction defendant’s
demands for records for use in a postconviction proceedi ng.

It is well established that the el eventh hour initiation of
public records requests of the type pursued by appellant in this
case provides no basis for relief. Addressing a claimthat the
trial court did not deny Bryan's right to public records under
section 119.19, this Court stated:

As to Bryan's first issue, we hold that the tria
court did not abuse its discretion in deciding that
Bryan’s right to public records was not denied under
section 119.19, Florida Statutes (Supp. 1998), and
Florida Rule of Crimnal Procedure 3.852(h)(3). The
trial court found that Bryan sinply filed a “pl ethora
of demands ...to nearly every public agency that had
any contact” with him and that he failed to identify
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any specific concerns or issues to the trial court
that would warrant relief. The trial court therefore
found Bryan’s requests to be “at best a ‘fishing
expedition” and at worst a dilatory tactic.” The
trial court further noted that Bryan has “not shown
good cause why these new public records requests were
not made until after the death warrant was signed.”
See Buenoano V. St at e, 708 So.2d 941, 947
(Fla.)(“[Public records requests] shall not serve as
a basis for a stay of execution unless Buenoano makes
a showing that the docunents sought contain newy
di scovered evidence likely to entitle her to
relief.”), cert. denied, 523 U. S 1043, 118 S.Ct.
1358, 140 L.Ed.2d 507 (1998). Thus, the trial court
properly denied relief.
Bryan v. State, 748 So. 2d 1003 (Fla. 1999)

Sims, Bryan, Buenoano and Renmeta expressly hold that a

capital defendant’s “eleventh hour” initiation of the public
records process and/or litigation does not provide a basis for
stay of execution or substantive relief. Buenoano, 708 So.2d at
952-3 (“The Public Records Act has been available to Buenoano
since her conviction; but nost of the records she alleges were
not disclosed prior to the filing of her latest rule 3.850
notion were not requested until January 1998, or |ater.

Buenoano has not alleged that through the exercise of due

dil i gence she coul d not have made these requests within the tine

limts of rule 3.850.”); Reneta v. State, 710 So.2d 543, 546-8
(Fla. 1998) (“The public records materials could have been
obt ai ned and i nvesti gated many years ago; instead, Reneta waited

until the ‘eleventh hour’ to attenpt to investigate the issues
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raised in this claim. d ock has provided no basis for why the
informati on he now seeks to investigate could not have been
obt ai ned earlier by the exercise of due diligence. Moreover, he
has not established that a single request below that was

reasonably calculated to lead to adm ssible evidence in this

successi ve post-conviction proceedi ng was deni ed.
As the Assistant State Attorney noted bel ow

...So before we get into the issue of the Court trying
to determne all these exenptions, nost of the
agenci es have either conplied or filed objections, and
| think the burden should be on the defense at this
point to articul ate specifically what the rel evance is
of these records to sone colorable issue in a 3.850
proceedi ng, and why they need them rather than have
every agency occupy the Court’s tinme in review ng
exenptions that have no pertinence.

These we’re tal king about seventeen years after
the case, twelve years after the 3.850, and you're
only entitled to updates of public records that you’ ve
al ready requested unless you can establish rel evance.
So | think before we get into that exhaustive
procedure, the burden should be on M. dock’'s
attorneys to identify, “We need these records and this
is why,” then have that agency respond.

(HT 9-10).

The trial court was sinply uninpressed with appellant’s
public records requests in this case. The trial court
charitably stated that G ock was not nerely on a fishing
expedition, but out to snag “a pot of gold” and nore than
“fishing,” it was “dreamng or hoping with no basis — no

reasonabl e basis.” (HT 121). I ndeed, a less charitable
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characterizationis clearly supported by this record, that Q ock
was not even fishing on water, but on land, and it was sinply an
attempt to overwhelm a nunmber of state agencies and buy
additional time for M. G ock.® G ock has denonstrated neither
a constitutional deficiency in the rules for postconviction
proceedi ngs, nor prejudice. G ock has sinmply failed to show
that he was denied any nmaterial records for the purpose of
pursui ng a successive notion for postconviction relief.

B. Specific All egations Concerning Records

(I') State Attorney’'s O fice

G ock conplains that the trial court failed to review and
rel ease the clainmed exenpt material submtted by the State
Attorney’s Office. Appellant’s Brief at 64. By way of
background, the State notes that the State Attorney’'s Ofice
conplied with G ock’s public records requests in 1988, turning

over nore than 3,000 pages of docunments. (Plaintiff’s Index O

3d ock’ s demands of the Fort Myers Police Department provide

an exanmple of just how abusive these requests were. The
Departnment’s sole involvenent in this case was the investigation
of two still unsolved burglaries in which the nurder weapon was

t aken. (Plaintiff’'s Response to Mdtion to Conpel at 10-11).
Despite the fact that G ock and Puiatti were apprehended in the

victims car with the nurder weapon and provided full
confessions, d ock request ed the personnel files of any
of ficers who investigated the unsolved burglaries. d ock did

not, and cannot show the rel evancy of such a broad request under
the facts of this case. Nonet hel ess, the Departnment conplied
with G ock’s demands for records.
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Public Records Demands And Responses, TAB 14B)[hereinafter
| ndex] . The State Attorney’'s Ofice objected to the vague,
overbroad , and inperm ssibly successive nature of dock’s
| atest request, but, nonetheless, generally conplied with the
request. | d. The Response noted that the request made no
attenpt to distinguish between previously requested records and
t hose records requested for the first tine. And, the state
not ed that any additional requests did not specify the rel evance
of any requested docunents. To the contrary, the request seened
designed not to lead to any material of any rel evance, as noted
in the State Attorney’s Response:
Moreover, the request seeks nunmerous itenms not
previously requested i ncluding agency policies
concer ni ng records evi dence mai nt enance and
destruction, organizational charts for the State
Attorney’s Office, and investigator and attorney
travel records all of which appear conmpletely
irrelevant to any potential issue in the instant
proceedi ngs. The records al so nake a new request for
records relating to a Ronnie Lee Stroud. The State
Attorney’s O fice has |ocated no records relating to
the latter individual.
(I ndex, TAB 14B).
The Assistant State Attorney bel ow noted how truly abusive

G ock’ s requests have been and that they are not related to any

possi bl e claimfor postconviction relief.4 (HT 73-75). As for

“The Assi stant State Attorney stated:
.The other thing that is a primry point of
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possi bl e Brady material, M. Crow stated, below “Judge,

I am

aware that Brady applies whether sonmething is public record or

not

public, and we do not believe there is anything of

t hat

character in there.” (HT 77). And, the State attorney properly

refused to turn over attorney work product. See State v. Kokal,

562 So.2d 324, 327 (Fla. 1990).

As for the NCIC and FCIC history, G ock sinply clains

t hat

the trial <court erred in finding these records exenmpt.
(Appellant’s Brief at 66). He did not bel ow or now on appea
even attenmpt to show the relevance of this background
information for any particular individual. And, as

Assi stant State Attorney noted bel ow.

...On the NCIC FCIC, | just want to clarify. | think
the only other two — there was very — | nean, we're
tal ki ng about just a couple of rap sheets that were in

contention, | believe, is they nmade a request that’s
never been made before, and it wasn’'t nade for records
relating to this case for the G ock and Puiatti
prosecuti ons. But they made a very broad omi bus
request for any record pertaining in any way to
anybody who was a witness or a suspect in any case in

whi ch d ock, Puiatti, or the victimwas arrested or a
suspect or prosecuted, | think was the | anguage of it.
Now, what that means is, is that you' ve got a

whol e — anybody who is a witness, who has ever been a
W tness in another case, any police officer who has
testified in another case. They could give nme no

speci fication. Clearly, this is over broad. 1It’s
abusi ve. It’ s harrassive. It’s not related to the
case, and it’s nothing nore than a fishing expedition
at this stage..., (HT 73-74).
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there. And | think the stuff that was exempted, there

was no record on the people that we tried to find.

But that’'s in there.

And if they have sonme specific, again, person that

t hey want information on, even if we object we'll try

to accommodate them But they need to narrow whatever

they're | ooking for, for us to be able to conply nore

t han we have.

(HT 77-78). Despite the Assistant State Attorney’ s invitation,
def ense counsel did not attenpt to specify which individuals
t hey needed the information on or explain to the trial court why
such material was relevant. (HT 78).

As for the PSI of Carl Puiatti, counsel below and now on
appeal fails to specify how this docunment is even marginally
rel evant to these proceedings. G ock fails to identify any
potential postconviction claimfor which the confidential PSI of
M. Puiatti would provide support. In any case, a clear
statutory exenption applies to this docunent. Section
945.10(1)(b), Florida Statutes (2000). The trial court did not
err in refusing to order its disclosure.

After hearing the argunent of counsel, the trial court
st at ed:

“I"’'m going to find all of your exenptions are justified. And
the attorneys’ notes are not public records. They m ght be
di scoverabl e under sonme unusual constitutional basis, but |
don’t find any in this case.” (HT 77). The trial court did not

err, under the circunstances of this case, in finding the State
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Attorney’s exenptions were justified.?®

(I'l') Pasco County Sheriff’'s Ofice

G ock summarily clainms that the Pasco County Sheriff’'s
O fice’ s response to his public records requests was i nadequate.
(Appellant’s Brief at 68). He complains that the Sheriff’s
O fice delivered a “ten pound” box of additional records at the
Decenber 7'M hearing to gain an “unfair” advantage over M.
Gl ock. ILd. This wunsupported allegation hardly warrants a
response. The State doubts that the Sheriff’s Ofice spent nmuch
time contenplating how it could gain an advantage over M.
G ock. The State notes that the Pasco County Sheriff’'s Ofice
generally conplied with Jock’'s public records requests even
t hough the nunerous personnel files of various officers could
have little if any rel evance to any issue in a successive notion
for postconviction relief. It nmust be remenbered that d ock and
Pui atti provided nultiple confessions to the victims nurder
and were apprehended in New Jersey in the nurder victinis car
with the nurder weapon.

M. Randall, counsel for the Pasco County Sheriff’s Ofice
expl ained that the Sheriff's O fice expedited its response in

this case. M. Randal |l stated:

5This Court coul d of course, exam ne the exenpt materials to
determ ne the propriety of the trial court’s ruling.
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...Wth regard to the personnel files, Judge, we asked
them — and | appreciate both M. Brewer and M.
Backhus’ s cooperation. | nmean, we’'re actually getting
al ong, for a change, on one of these.

They did prioritize the three of the ten files
that they asked for. And they received those files on
Noverber 24th.  We took the position in our filing with
the Court, that that constituted an oral amendment in
the reason of their original request.

We did that. Because as we indicated to them
effectively we have five working days to provide these
records, and there was no way we could provide all ten

files that quickly. We do have the other seven files
phot ocopi ed now, and | am prepared to turn them over
to them after the hearing and will do a subsequent

filing with the Secretary of State.

(HT 66-67). If defense counsel had any concerns about
“gamesmanshi p” of the Pasco County Sheriff’s O fice, she should
have rai sed those concerns at the hearing below to allow M.
Randal | a chance to respond.

As for clainms regarding a m ssing videotape of the crine
scene or New Jersey records, G ock’s argument on appeal is
m sl eading. G ock maintains that a videotape was made at the
crime scene and that additional records from New Jersey
apparently exist but were not turned over. (Appellant’s Brief
at 67-68). However, at the Decenber 7'" hearing, M. Randal
represented that a diligent search revealed no crinme scene
vi deot ape and he believed that it was not normal practice in
1983 to have made such a tape. (HT 62). Moreover, such a tape
was never listed in the evidence section and, if such a video
existed, it would have been wused at trial. 1d. Mor e
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significant, after the hearing, the Sheriff’'s Ofice filed a
response on this issue which included affidavits positively
establishing that no such tape existed. (Exhibit 2). Defense
counsel was served a copy of that response by mail on Decenber
14, 2000.

Appel I ant has not shown that any rel evant records were not
turned over by the Pasco County Sheriff’'s Ofice.

(I'11) Departnent of Corrections Records

G ock contends that he was denied the right to review his
own DOC nmedical records. (Appellant’s Brief at 69-70). The
transcript of the hearing below, refutes this suggestion.® It
is evident that defense counsel reviewed part of his nedical
records and the Departnent |odged no objection to turning over
G ock’s records. Counsel for the Departnent of Corrections
stated: “The Departnent of Corrections’ contention with regard
to mental health records is that it provided its entire medica
file. Al the findings of its physicians, all the findings of
its mental health professionals have been provi ded, and t he MVPI
information it is believed was provided as well.” (HT 24). The

only records held back were the questions on the MWI because

¢ The Departnment objected to turning over M. Puiatti’s
records without an order fromthe court. (HT 21). However, the
court entered such an order and the Departnent turned over the
records. (HT 22, 31).
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rel easi ng t he questions reduces the effectiveness of the
st andardi zed test. (HT 25). It would be the equival ent of
handi ng out the SAT exam test questions and it also infringes
upon the copyright. (HT 25). The trial court agreed that M.
G ock failed to show any need for the MWPI booklet or notes
relating to adm nistration of the test. (HT 27)

The record reveals that the Departnent of Corrections was
quite generous in providing records, including the conplete
personnel files of nine individuals enployed by the Departnment
of Corrections. Such records initially were objected to as they

“were not reasonably calculated to lead to discovery of

adm ssi bl e evidence.” Nonethel ess, “in an abundance of caution”
such personnel records were turned over to the defense. (HT
23).

G ock has not shown the trial court erred in addressing his
public records requests of the Departnent of Corrections.

(I'V) Florida Departnment of Law Enforcenent

Whi l e G ock mai ntains the | ower court inperm ssibly held he
was only entitled to an update from an agency he had previously
requested records from his brief fails to nention any specific
rel evant information he believes FDLE possesses but was not
turned over. VWil e defense counsel claims that FDLE has

rel evant information about this case, such as ballistics testing
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and serology testing (Appellant’s Brief at 73), defense counsel
bel ow acknow edged that FDLE had conplied with her request and
forwarded such material to the repository. (HT 13). And, in
fact, the response filed by FDLE indicated that such rel evant
material was in fact submtted to the repository. (I ndex at
7B) .
Appel | ant has not shown any relevant, material informtion
in possession of the FDLE was not turned over.
(V) Palnmetto Police Departnent, Lake Worth Police
Departnent, State Division of Elections, Agency For
Health Care Adm nistration
G ock summarily clainms that various records were shown to
be relevant but were not turned over. G ock’'s failure to
adequately brief these clains should operate to waive these

i ssues on appeal. See Duest v. Dugger, 555 So. 2d 849, 851-852

(Fla. 1990) (“The purpose of an appellate brief is to present
argunents in support of the points on appeal. Mer el y maki ng
reference to argunents below w thout further elucidation does
not suffice to preserve issues, and these clains are deened to

have been waived.”); Polyglycoat Corp. v. Hirsch Distributors,

Inc., 442 So. 2d 958, 960 (Fla. 4th DCA 1983)(“It is the duty of
counsel to prepare appellate briefs so as to acquaint the Court

with the material facts, the points of |aw involved, and the
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| egal argunments supporting the position of the respective
parties.”) G ock has failed in his burden to denobnstrate
reversible error before this Court. Nonet hel ess, the state
feels conpelled to address some potentially msleading
al |l egations contained in dock’s brief.

VWil e G ock notes that the | ower court found Pal metto Police
Departnent records irrelevant, it was established below that
Pal netto largely conplied with the public records requests.
(I'ndex at 16A). Nor did counsel argue how, under the facts of
this case, the polygraph results of another person, if they even
exi sted, were renmptely relevant to any possible postconviction
claim

Wth regard to the Lake W rth Police Departnent, an
affidavit was filed showing that after a diligent search, the
records requested of the department did not exist. (I ndex at
10B, Response to Mdtion to Conpel at 11). In fact, defense
counsel was nmade aware of this fact at the hearing bel ow by an
Assi stant Attorney General. (HT 43). d ock conspicuously fails
to mention this fact in his brief. The record denonstrates that
Lake Worth has fully conplied with G ock’s request for records.

VWile the trial court found the records relating to the Palm
Beach County Sheriff’'s O ficeirrelevant, A ock fails to nention

that the Departnment fully conplied with his public records
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request. (I'ndex at 15B). The State represented that the
requested records that were found were forwarded to the
repository. (HT 45).

C. Allegation of Ganmesmanshi p, Late Disclosure of Records, And

Deni al O dock’s Motion To Amend

G ock repeatedly asserts that he was deni ed the opportunity
to amend his notion for postconviction relief by the tria
court. Appellant’s allegation is contradicted by the record.
VWhen Ms. Backhus first asked for perm ssion to anend G ock’s
postconviction notion, the trial court did not deny the request,
but reserved ruling: “I amgoing to reserve that until you make
your argunment and see if there is any justification for it.”
(HT 81). And, at the conclusion of the hearing, the tria
court did not, as appellant apparently contends, foreclose the
possibility of an amended notion. The trial court clearly left
open the question of an anmended notion, stating that if counsel
had good grounds, he would consider the amendment. The trial
court stated: “...and I'm going to deny your notion to amend.
However, if you have sone reasonable basis to amend, you can
al ways bring that back in. I will certainly consider that.
Justice will require that you be allowed to amend. | amnot, at
this tinme, going to give any blanket order to allow you to

anend.” (HT 121). G ock sinmply failed below to provide any
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good reason for anending his notion and does not offer such a
reason on appeal .

Contrary to dock's assertions on appeal regardi ng
ganmesmanship, the record reflects that the agencies involved
bent over backward to accommodate his broad and in the state’s
view, abusive requests for public records. See e.qg. Index;
Plaintiff’s Response to Mdtion to Conpel; Decenber 7, 2000
Hearing Transcript. G ock sinply enbarked upon a w de ranging
fishing expedition which, given the facts of this case, provided
little if any prospect of obtaining relevant material for
inclusion in a successive postconviction notion. G ock has not
denonstrated reversible error in the trial court regarding his

public records denands.
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CONCLUSI ON

This Court should affirmthe trial court’s deni al of relief.
G ock’s motion i s successive and the clainms are both barred and
meritless. Additionally, Gock is not entitled to a stay of

execution. See Buenoano v. State, 708 So.2d 941, 951 (Fla.

1998), citing Bowersox v. Wlliams, 517 U.S. 345, 134 L.Ed.2d

494 (1996) (recogni zi ng that stay of execution on second or third
petition for post conviction relief is warranted only where

there are substantial grounds upon which relief mght be

granted); Barefoot v. Estelle, 463 U.S. 800, 77 L.Ed.2d 1090

(1963) (sane).
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