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PRELI M NARY STATENMENT

Appel | ant/ Cross- Appel | ee, defendant below, Jeffrey Lee

Weaver, wll be referred to as “Waver”. Appel | ee/ Cross-
Appel l ant, State of Florida, will be referred to as “State”.
References will be by the symbol “R’ for the appellate record,

“T" for the transcript, “SR* and “ST” for the supplenenta
record or transcripts, and “IB” for the initial brief, followed

by the appropriate page nunber(s).

STATEMENT OF THE CASE AND FACTS

Hi storical overview - G ven the nature of this case and t he

inflammat ory all egations |evel ed against the trial court and
prosecutor here and at trial the State believes a historical
overview is warranted. Weaver’'s initial brief and trial record
are replete with his attenpts to manipulate the proceedings.
The record refl ects Weaver noved to recuse the court, Judge Mark
Spei ser, disqualify State Attorney Mchale Satz and his entire
of fice, and discharge court-appoi nted defense counsel, Edward
Sal antrie, because of a strategy disagreenent. Even when warned
of the consequences of his decision to discharge Sal antrie and
that a continuance would not be granted nerely because of the
di scharge, Waver persisted. When Sal antrie was discharged,

Weaver, nonethel ess, sought a conti nuance. Sinply put, he noved



to have the judge, prosecutor, and defense counsel renoved from
the case. The lawer he wanted was his second court-appointed
counsel, Hilliard Ml dof, who was appointed on 2/27/96 and told
the court two years later, on 2/19/98, it would take another
“two years to get to trial” due in part to another case he had,

State v. Penalver, 94-13062 CF10A (T1 182). G ven the result of

Penal ver, it was |likely Weaver’s trial would not have comrenced
until after July 2000, the date Penal ver concluded as detailed

below and in the record for State v. Penal ver, case no. SC00-

1602 before this Court.

Trial Proceedings - Near 8:00 p.m on 1/5/96, Waver
attempted an arned burglary of Gaciela Ortiz's car as she
waited at a light. Unsuccessful, Waver made his way south. M
W | cher spotted himlurking in the bushes and putting a gun down
his pants. Two hours later, King Irving saw a man near a
vocati onal school on Federal Hi ghway wearing a shirt neeting the
description of Waver’'s shirt. Shortly thereafter, Officers
Bryant Peney (“Peney”) and Ray Myers (“Myers”) saw Weaver at
t hat | ocation appearing suspicious, and stopped him (T30 5132-
39, 5223-32, SR14 403-92, 596-629)

During their encounter, Waver becane concerned Peney woul d
search himand find the conceal ed . 357 revol ver so Weaver bolted

with Peney and Myers giving chase. When Weaver was on the east



side of the highway and Peney near the nedian, Waver spun
around, crouched in a shooting position, and fired at Peney. As
Meyers approached, Weaver ainmed at him Fearing he would be
shot, MWyers fired his 9mm weapon which was | oaded with Gol den
Saber holl ow point bullets, but mssed Waver. Agai n, Weaver
ran. When he heard the police response, he eluded the officers
and successfully nmade his way into Cliff Lake where he spent the
night hiding in the water (T23 3899-3929, 3952-57, 4200-009,
4334-50; T26 4404-19, 4612-28, 4630-34; T29 4730-84; 4884-85;
SR14 665- 82) .

Weaver testified he was stopped by Peney and Myers and ran
when Peney appeared ready to search himand find his .357 magnum
gun with ten extra rounds. As Waver ran, he took out his gun,
knowi ng he would have to fire it, |ooked back, waited unti
Peney woul d see the flash, a fired one shot, clainmng he shot
t he ground. Peney took two steps, and fell (T34 5899-5905
5939-59).

Wthin mnutes, the paranedics arrived and as they lifted
Peney onto the gurney, a .357 bullet fell to the ground which
contai ned his bl ood and DNA. At the hospital, Peney was treated
for a single gunshot wound whi ch went through his right arminto
hi s chest, passed though his lungs, and perforated the aorta and

vena cava. During the operation, Peney died (T23 3802-06; T25



4174-90, 4240-74, 4302-12, 4275-97, 4325-34; T31 5516-225).
Weaver was indicted for first-degree nmurder, along with
counts of aggravated assault, armed resisting an officer wth

vi ol ence, carrying a concealed firearm and attenpted arned

burglary of an occupied conveyance (Otiz’'s car). After
di scharge of his Public Defender based on conflict, Hilliard
Mol dof (“Mol dof”) was appointed. When Mol dof’s schedul e

prohi bited a reasonable and fair trial date, he was replaced by
Edward Sal antrie (“Salantrie”) (guilt phase) and Raag Singha
(penalty phase) counsel. A few days before trial, in response
to Weaver’s notion to discharge Salantrie over a disagreenment
about the defense strategy, the court held Nelson and Faretta
heari ngs. Sal antrie was found to be rendering conpetent
assi stance and Weaver was permtted to discharge himwth the
under st andi ng other counsel would not be appointed. Weaver,
conducted the guilt phase pro se, but retained Singhal for the
penal ty phase. (Rl 5-6, 221, 396, 498; T1 28-29; T13 2039-2244).
The majority of the discovery and pre-trail notions were
handl ed by Sal antri e and Weaver’s indication otherwise (IB 3) is
m sl eading. While represented by Sal antrie, the attenpted arned
burglary count was severed and the State was precluded from
arguing felony nurder, but was permtted to introduce

inextricably intertw ned evidence. Sal antrie successfully argued



for suppression of much of the arsenal found in Waver’s car and
for the suppression of his audio and video taped confessions,
however, the court did not suppress the oral statenents.
Al t hough the court ruled on the adm ssibility of alleged nmedical
mal practice evidence while Waver was pro se, Salantrie had
conducted the evidentiary presentation. (T6 782-90; T11 1565-
1765) .1

Weaver was convicted as charged, with the exception of the
attempted burglary count which had been severed (R 1250-51).
During the penalty phase, he presented famly and friends to
di scuss his background (T37 6460-6628, T37 6429-6628, T38 6629-
6718). By eight to four, the jury recommended life (R 1301-02).

Fol | owi ng t he Spencer hearing and denial of a newtrial, the
court found four aggravators: (1) contenporaneous violent felony
convictions, (2) victimwas |aw enforcenment officer engaged in
his official duties, (3) avoid arrest, and (4) disrupt or hinder
| aw enforcenent officer. Aggravators two through four were
merged. (R 1462-65). The <court rejected as mtigation
“contribution to society/charitable, humanitarian deeds”, good

par ent, religious devotion, “circunmstance of the offense”,

Here, the witten order does not conport with the ora
pronouncenent, thus the state relies on the oral findings. Cf
Ashley v. State, 28 Fla. L. Wekly S18, (Fla. 2003) (finding
oral pronouncenent controls over witten).
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potential rehabilitation, sorrow for the death, trial conduct,
and any other mtigation within the court’s know edge as not
establi shed by the greater weight of the evidence (R 1466-78).
The court found one statutory mtigator, “no significant history
of prior crimnal activity” (little weight) and non-statutory
mtigators of (1) “good enploynment record,” (noderate weight),
(2) cooperation with police (noderate weight) and “adaptation to
a |life of incarceration/future value to society,” (little
wei ght). (R 1466-79). Overriding the jury’'s recomrendation, the
court sentenced Weaver to death. This appeal and cross-appeal

f ol | owed.



SUMVARY OF THE ARGUNMENT

PO NTS RAI SED BY APPELLANT ON DI RECT APPEAL

Point | - Weaver’s second counsel was renoved properly based

because he could not be prepared for due to prior commtnents.

Point Il - Third defense counsel, rendering conpetent
assi stance, was discharged at Waver’s based on a conflict over
the desired defense. Appoi ntment of new counsel was not
requi red, and the record shows Weaver was conpetent to represent
hi msel f.

Point 11l - Requiring a stun belt for security purposes was
correct as Weaver was noving about the courtroomw th access to
court personnel and evidence, including firearnms and ammunition.

Point IV - No continuance was needed in spite of counsel’s
di scharged a days before trial. Waver was ready to go forward,
and the court gave himtime md-trial to do further preparation.

Point V - The notion to disqualify the trial court was
deni ed properly. The notion was legally insufficient.

Point VI - The request to disqualify the State Attorney’s
Ofice was denied properly as no actual prejudice was
est abl i shed.

Point VII - Excluded correctly was evidence of alleged
medi cal mal practice as it does not alleviate a defendant of

crimnal responsibility for a resulting death.
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Point VIIl - A crinme scene jury view, including an area

adj acent to a cenetery, was proper as it assisted the jury in
its assessnment of the evidence and was the |ocation of Waver’s
arrest.

Point 1 X - Weaver’s excul patory comments to a booki ng deputy
wer e hearsay and excl uded properly.

Point X - The confession was entered properly. There was

no m sconduct. The waiver was knowing, intelligent, and
vol untary.
Point XI - Peney’s dying declaration is a hearsay exception

and its admission via his twin brother was not unduly
prejudicial .

Point XIl - Evidence of an attenpted armed burglary was
admtted <correctly as inextricably intertwined wth the
hom ci de.

Point XIIl - The denial of a newtrial was proper as there

was sufficient evidence to support guilt and the rulings on a
conti nuance, suppression, and inextricably intertw ned felony
evi dence were proper.

Point XIV - The override death sentence is constitutional.

| SSUED RAI SED BY APPELLEE ON CROSS- APPEAL

Issue I - It was error to severe Count V and preclude the
felony nmurder argument. The earlier felony and confrontation

8



with Peney before Weaver had reached a point of safety were part
of the crimnal episode which resulted in a hom cide. The
incidents should have been prosecuted together under felony
mur der .

| ssue Il - The court erred in suppressing the confession
t apes as Weaver had no expectation of privacy in the police car.

| ssue 111 - It was error to preclude the State from

i ntroduci ng other firearmevidence found i n Weaver’s car as such

was relevant the crimnal episode.



ARGUMENT
PO NT |

DI SCHARG NG VWEAVER' S SECOND COUNSEL WAS A
PROPER EXERCI SE OF DI SCRETI ON (restated).

Weaver argues his Fifth and Sixth Amendnent rights, under
the United States and Florida Constitutions, were violated when
his second court-appointed counsel, Hilliard Ml dof was
di scharged. He boldly and inaccurately argues “[b]ecause [ of]
the prosecutor’s zealous quest for a swift resolution, he
persuaded the court to discharge Jeffrey Weaver’s conflict-free
counsel of choice over the Defendant’s vehenent objections” (IB
39). Weaver’s inflammtory characterizations are not borne out
by the record. Indeed, Ml dof’s renoval was a proper exercise
of discretion based upon his wunavailability to try the case
within a reasonable tine.

A court’s decision to renove appointed counsel and
substitute with another is reviewed for abuse of discretion

Finkel stein v. State, 574 So.2d 1164 (Fla. 4th DCA 1991).2

Cenerally, “once counsel has been retained, the court may not
unreasonably interfere with the accused s choice of counsel.”

Harling v. US., 387 A 2d 1101 (D.C. App. 1978)(citation

Weaver admits indigents do not have a right to a particular
counsel’s appointnment (IB 39-40). Cantu-Tzin v. Johnson, 162
F.3d 295 (5th Cir. 1998); Yohey v. Collins, 985 F.2d 222 (5th
Cir. 1993)(citing U.S. v. Magee, 741 F.2d 93 (5th Cir. 1984)).
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omtted). A judge may, in the interest of justice, substitute
one counsel for another. |d. at 1105. For exanple, if retained
counsel inpedes or disrupts the orderly admnistration of
justice, is grossly inconpetent, physically incapacitated, or
exhi bits some other conduct which cannot be cured, he may be
removed even over defense objection. [d.

In State, ex rel. Rose v. Garfield Heights Minici pal Court,

385 N.E.2d 1314 (Chio 1979), the Ohio Supreme Court upheld a
counsel’s renoval on the ground he was unable to appear in his
client's crimnal case on several dates over a six-nonth period
due to a conflicting schedule and had so many cases he was

causi ng “undue delay.” Also, in U.S. v. Witaker, 1993 U S

App. LEXIS 20507 (4th Cir. 1993) (unpublished opinion), the
court wupheld counsel’s renoval, over defense objection, as
counsel had been appointed to represent another defendant whose
trial was scheduled to |ast nonths nmeaning a four nonth del ay

for Whitaker. U.S. v. Koblitz, 803 F.2d 1523 (11th Cir.

1986) (noting court could direct client engage other counsel
where counsel could not appear for trial due to conflicting
schedul es) .

Mol dof was renpved because of his inability to be ready for

trial within a reasonable tinme. This was a proper exercise of

11



di scretion.® To properly evaluate the decision, it is inportant
to consider it in context. The crinme was commtted on 1/5/96
and on 2/27/96, Mol dof was appointed after the Public Defender
wi t hdrew for conflict. At the time, trial was set for April
1996, but Mol dof didn't think he would be ready as there were
120 witnesses listed by the State, all of whom he intended to
depose. He indicated he would be asking for a continuance (T1
28-29, 38-40). On 4/25/96, Mol dof requested a continuance to
conpl ete di scovery. The State announced ready for trial (Tl 57-
58).

Over the next 17 nonths (6/20/96 - 11/20/97), 10 nore
def ense conti nuances were granted by Judge Taylor, for a total
of 11 continuances (T1 71-72, 76, 91, 121-24, 139, 143-44, 147-
50). By the seventh continuance, 2/13/97, the State objected,
noting it was in a precarious position and needed a “date
certain” or realistic date as to when Ml dof would be ready.
Mol dof responded he was “still a good ways away” fromready and

had nunerous depositions to take, including the experts. Wen

SThe <ethical rules regulating attorneys support the
deci si on. Rule 4-1.3. of the Florida Rules Regulating the
Florida Bar, nmandates “[a] |awyer shall act wth reasonable
diligence and pronptness in representing a client.” A four or
five year del ay between indictnment and trial can give rise to an
argunment that the constitutional speedy trial rights were
viol ated. Barker v. Wngo, 407 U S. 514 (1972); U.S. v. Hayes,
40 F.3d 362 (11th Cir. 1994)(discussing four-part test for
determ ni ng whet her speedy trial right violated).

12



Mol dof commented the State had |listed 200 witnesses, the State
expl ai ned many of the officers had nothing to do with the crine,
but had to be |listed as they had responded to set up crine scene
perinmeters. The court granted the continuance and asked for
agreeable trial dates (Tl 88-91).

On 5/1/97, Ml dof requested an ei ghth continuance, stating
he was deposi ng DNA experts. The State replied it was ready for
trial and again inquired about the special set trial. G anting
t he conti nuance, the court questioned Ml dof regardi ng how many
wi tnesses he had | eft to depose. He stated 10 depositions were
set for the day of the DNA experts and still needed to depose
the nmedical people. The Court told Mldof it needed a
“realistic date” agreeable to the parties as it did not want to
keep setting status conferences if Ml dof was not close to
ready. Mol dof responded he was starting Penal ver, estimted as
five to six week homcide trial, and could have a motion to
suppress ready by sumrer’s end, but estimated they could “try
for July.” Noting Ml dof had just said he woul d not be ready in
July, the State again asked for a “date certain”, even if it
were | ater, sothe victims famly would not be getting prepared
for nothing. Mol dof answered it would be “fruitless” as there
had not been pre-trial hearings. The court agreed it was

premature to set a “date certain.” (Tl 123-25).

13



At the 7/10/97 status, Mol dof requested his ninth
continuance, informng the court he had been with Penal ver since
5/5/97, and it “seens like it will never end.” Because of
Penal ver, Mol dof had not been able to *“acconplish nuch” for
Weaver and had to cancel depositions. He estimated Penal ver
would finish by the end of July. The court granted the
conti nuance, setting the case for the Septenber docket (T1 139-
40). \When Penal ver, had not ended by 9/18/97, Mol dof requested
and was granted a tenth continuance. The State agai n announced
ready for trial and requested a “date certain.” The court
advised it would set a “date certain” when Penalver concl uded
(T1 143-44).

VWhen Penal ver had not ended by 11/20/97, Mol dof requested
an el eventh continuance. He advised the State had rested in
Penal ver, the defense case should take a week, and the jury
shoul d get the case near m d-Decenber. Because Penal ver was in
session hal f-days, Mol dof had taken some depositions here.
Granting the continuance, Judge Taylor stated she was | eaving
t he division and Judge Speiser would be taking over the case.
(T1 147-50).

On 12/16/97, Judge Speiser held a status hearing at which
the State advised the case was two years old. Ml dof noted he

had been at a dead stop for the last seven nonths due to

14



Penal ver. While he thought it would end in January, it was
unrealistic for him to get Waver to trial in five nonths

especi ally when he had not deposed half of the 280 w tnesses.
The State responded its case was getting weaker by the del ay.
VWhen the court inquired how nuch tinme Mol dof would need after
Penal ver, Mol dof replied it was hard to gauge as | ots of judges
were waiting for himto finish to try other cases. Mol dof

remarked if he were ordered off the case “it would be a relief

in [his] life.” He noted it was “selfish”, but he would “thank

goodness” as Weaver “needs a |lawer to work on this case non-
stop for a while yet.” Mdldof estimated the earliest he could
be ready was the sumrer (SR13 238-39, 242, 254-55).

When asked whet her having another |awer take over would
expedite the matter, the State responded it “just want to get
this case tried” as it was frustrating to watch its case getting
weaker. A week later, at the 12/23/97 status, the court set a
trial date for March 1998, but acknow edged Mol dof m ght not be
ready. Mol dof stated there was “no way” he woul d be ready as he
still had to take 140 depositions and made it clear March was
not a “firn’ date. Ml dof did not want the State to tell the
victims famly a date was set. \When the court commented the
del ay was not due to inattention or |aziness on Ml dof’s part,

but rather, because of Penalver, the State responded that if

15



Mol dof coul d not control his casel oad, he needed to get off the

case. The State did not want to sit by and let its case
di ssipate until it was convenient for Mdl dof totry it (Tl 159-
61; SR 255).

Consi deri ng Mol dof’ s backl og once Penal ver ended, the judge
asked whether he wanted to keep the case. Mol dof responded
Weaver wanted himto remain, so he would, but noted the nine-
nmont h Penal ver trial was unanticipated. Waver agreed he was
satisfied with Mol dof and wanted him The judge enpathi zed with
the victims famly, but could not force Waver to trial
unprepared (T1 161-63).

On 2/6/98, Ml dof filed a “Mtion for Special Status and

Det er mi nati on of Continuous Circunstances,” asking for a speci al
hearing “so counsel can confer with the Court regarding a
proposed trial date along with the extenuating circunstances and
need for additional counsel to assist in the preparation of the
def ense.” The npotion stated Penalver ended in a hung jury and
re-trial would start 4/27/98. Hence, Ml dof would be unable to
continue di scovery or work on Weaver’s case until Penal ver ended
and he needed additional guilt phase counsel to conduct
di scovery. On 2/19/98, Ml dof admtted “everyone was i nterested

in moving this case,” and Penalver had “held things up,” he

“fully intended” to finish the depositions once Penal ver ended.
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Yet, with the April re-trial, he antici pated anot her ni ne nonths
for Penalver, which would put him that nmuch behind here, where
| ess than half the discovery was done (R 392-95; T1 174). This
was Mol dof’'s twel fth continuance.

Al t hough Mol dof agreed the case should go to trial, “[b]ut

if everyone is satisfied that I will do this as quickly as
| can, 1'lIl be glad to go forward.” Mol dof asked for a second
guilt phase lawer to conplete the discovery. The State

rem nded the court Weaver’s case was nore than two years-old and
Mol dof had al ready been grant ed many conti nuances, five of which
were before Penal ver started. Noting it had the right to a fair
trial, the State conplained that its case was weakeni ng t hrough
the | oss of several w tnesses, others with faded nenories, and
the mpjority with direct know edge of the case had yet to be
deposed. The State suggested if Ml dof could not be ready by
August, he either relegate hinmself to penalty phase counsel or
be renoved. Mol dof replied he would resign if forced to be
penalty phase counsel (Tl 175-77).

Counsel for Broward County, Bob Hone, opposed appointing a
second guilt phase attorney as the law allows for one guilt and
one penalty phase counsel. The contract prohibits a |l awer from
farm ng out work to other counsel. He offered that if WMol dof

was over whel ned and coul d not conti nue, he should wi thdraw. The
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court asked Mol dof whether he woul d consider becon ng penalty
phase counsel and Mol dof refused (T1 178, 180-81).

Mol dof agreed if Penalver, starting April 26th, took the
sane tinme as the first trial, it would take two years to get
Weaver’s case to trial.4 Noting “both sides are entitled to a
fair trial”, one conducted within a reasonable tinme, the court
indicated it was inclined to renove Ml dof if Penal ver was goi ng
to last nine nonths. The court left the door open for Ml dof to
remain as penalty phase counsel. Before making its decision,
the court asked for case |aw and whet her Penal ver was going to
be re-tried in full or half-days for nine nonths. (T1 180-90).

On 2/23/98, the State apprised the only case found was

Fi nkel stein, 574 So.2d at 1164, which was distinguishable.

Mol dof took no position on his renoval, but Waver objected,

stating he had a “bond” with Ml dof who was not “afraid’ of M.
Satz. The State replied it did not care what attorney was on
the case solong as it could get a trial within six nonths. The
court explained Ml dof’s renoval was based on “the anticipated
| ength of [Penalver] and the preparation that will have to go
into that case and the additional amunt of preparation that

woul d have to go into this particular case.” (Tl 195-98).

4“The Penal ver nine-nmonth re-trial and preparation time for
Weaver including taking the nore inportant, | engt hi er
depositions.
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Mol dof’ s renoval was a reasonabl e exercise of the court’s
discretion. At the time, Mol dof had been on the case for two
years but admtted doing very little work. Despite 11
conti nuances, he had deposed less than half the w tnesses and
had not deposed the significant ones, i.e., those with direct
know edge of the crime. Mol dof admtted he had been at a “dead
stop” due to Penalver. It was understood, once Penal ver ended,
Mol dof woul d “speed up” on Weaver’s case, but because Penal ver
ended in a “hung jury”, necessitating a re-trial, Ml dof would
again delay this case. By his estimate on 2/19/98, it would
t ake another two years to get to trial (Tl 181-82). Clearly, it
was Mol dof’s own actions, or |ack thereof, that got himrenoved
from the case, and not the prosecutor’s zeal ous quest for a
resol uti on as Weaver suggests.

Weaver ignores Moldof’'s two year estimate and instead cites
the court’s concern, at the same 2/19/98 hearing, that Mol dof
woul d not be able to try the case for another year (until 1999)
(1B 39). Weaver inplies the court’s concern was di si ngenuous as
his trial did not begin until 4/14/99 (IB 39 n.22). Thi s
argument |acks merit as it ignores the fact Mol dof stated he
would need two years to get ready for trial. Mor eover,
considering how long it actually took for Penalver to be tried,

it is clear even Mdl dof's estimte was short. The re-trial in
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Penal ver ended in a mstrial and the third trial started
5/ 24/ 99 approximtely a nonth after Weaver’s trial. This Court

may take judicial notice of its records in Penalver v. State,

case no. SCO00-1602 (pending capital direct appeal) Penal ver
was convicted on 11/12/99, penalty phase verdict was returned
12/6/99, and on 7/27/00, he was sentenced. Thus, WMl dof would
have been in trial with Penalver until 2000 and given his need
to conplete discovery, would not have been ready for Waver’s

trial for at least three years. The State's right to a fair

trial would surely have been inpugned needlessly if it had to

wait five years fromthe January 1996 nurder to try this case.

Weaver’'s brief m sleadingly suggests the State had Mol dof
thrown off the case (1B 39-41, 43). The record shows it was
Mol dof who first remarked, at on 12/1697, that “it would be a
relief in [his] life” if he was ordered off the case. Mol dof
not ed Weaver “needs a |lawer to work on this case non-stop for
a while yet.” (SR13 254). Although Judge Speiser remarked he

woul d not do that,® Mol dof’s coment pronpted the court to

Sweaver argues the court failed to honor this assurance by
renmovi ng Mol dof (1B 39-40). Yet, the statenment nust be vi ewed
in context. It was nmade before the Penalver hung jury which
changed all as it meant Mol dof needed another two years to try
this case.
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inquire of the State whether it thought having another |awyer
woul d expedite the matter, to which the prosecutor responded “I
just want to get this case tried.” (SR13 255). A week later
the court asked whether Ml dof wanted to remain and Mol dof
responded Weaver wanted him to remain so he woul d. Weaver
agreed he wanted Mol dof (T1 161-63).

Thereafter, on 2/6/98, Ml dof filed a “Mdtion for Special
Status and Determ nation of Continuous Circunstances,” stating
Penal ver had ended in a hung jury and the re-trial would begin
4/ 27/ 98. The notion all eged he woul d be unable to continue work
on Weaver’s case until after Penalver (R 392-93). Mol dof was
renoved after that. Consequently, it was Ml dof, not the State,
who filed the notion advising the court of his unavailability
which ultimtely caused his removal. It is incorrect for Waver
to suggest it was the State that spear-headed Ml dof’s renoval.
In fact, his record cite (R 1113), is to the order discharging
Sal antrie, third appointed counsel, at Waver’s request.

Finally, the cases relied upon by Weaver are i napposite and
do not support reversal. Weaver cites to Justice Brennan’s

concurring opinion in Morris v. Slappy, 461 US. 1 (1983),

however, the mpjority opinion held the Sixth Amendnent does not
guarantee a defendant, indigent or otherw se, “a nmeaningful

attorney-client relationship.” Sl appy, 461 U.S. at 13-14.
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Neither the state nor the court ever asserted Ml dof had a
conflict of i nterest; t hus, Weaver's citation to cases
guaranteeing the right to conflict-free counsel are immteri al

(IB 41). Finkelstein v. State, 574 So.2d 1164 (Fla. 4th DCA

1991), relied upon by Waver, is inapplicable. In that case,
the appellate court held the judge erred by renoving counse
after he refused to go forward with a suppression notion and
“Wlliams Rule” hearing until the issue of his client’s
conpetency was determned. Citing rule 3.210(b), Florida Rules
of Crimnal Procedure, the appellate court reasoned counsel’s
position was correct as, once a notion to determ ne conpetency
has been filed, a case my not proceed until conpetency is
det er m ned.

Fi nkel stein is distinguishable as Ml dof was properly

renoved because he could not nmeet his ethical obligation to be
ready for trial within a reasonable tinme. Likew se, the cases

cited in Finkelstein, and relied upon by Weaver, are i napposite.

For exanple, in Smith v. Superior Court of Los Angeles County,

440 P.2d 65 (1968), the decision to renove counsel, over defense
obj ection, was reversed as it was based solely upon the judge’'s
subj ective opinion counsel was not conpetent to try a capita

case as he had not tried one previously. Simlarly, in MKinnon

v. State, 526 P.2d 18 (Al aska 1974) and Kvasni koff v. State, 535
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P.2d 464 (Alaska 1975), the decisions to renmove the Public
Def ender, over objections, based upon counsel’s lack of

preparation was reversed. See Harling v. U.S., 387 A 2d 1101

(D.C. App. 1978)(reversing order renoving counsel after she took
position she woul d be rendering i neffective assistance if forced
to trial w thout discovery).

Unlike the cases cited in Finkelstein, the decision to

renove Mol dof was based on objective facts apparent from the
record. The State and Weaver have an equal right to a fair
trial and that right wuld surely have been violated by
needl essly waiting five years to try the case while it
di ssi pated. Mol dof had been on the case for two years, taken 11
conti nuances and yet, had done very little work. Due to the
ni ne- mont h Penal ver re-trial, Mldof needed at |east two nore
years to be ready. In fact, we know Mol dof would have needed
much | onger since Penalver had to be tried three tinmes.® It is
thus no surprise, Waver, who had noved to throw the judge,
prosecutor, and Salantrie off the case, was happy wth Ml dof,
who had requested numerous continuances during his two year
tenure. In any event, it is clear the crinmes occurred on 1/5/96

and Weaver’s trial did not begin until 4/14/99, sone three and

The State relies on its Point Ill respecting the stun belt
i ssue raised in Weaver’s footnote 23.
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a half years Ilater. The court exercised its discretion
properly.
PO NT 11

THE COURT’ S | NQUI RY UNDER NELSON AND FARETTA
WAS PROPER (restated).

Weaver argues the court reversibly erred by conducting a

Faretta v. California, 422 U.S. 806 (1975) inquiry as he did not
make a cl ear, unequi vocal request to self representation’ and was
not conpetent to represent hinself. There was no abuse of

di scretion in the Nelson v. State, 274 So.2d 256 (Fla. 4th DCA

1973) and Faretta inquiries, based upon Waver’'s notion to
di scharge counsel, and the conclusion he was conpetent to

represent hinmself. Kearse v. State, 605 So.2d 534 (Fla. 1st DCA

1992).
On 3/2/99, Weaver filed a “Mdtion for the Renoval of, and

Repl acement of My Appointed Counsel Edward G Sal antrie”, as

‘I' ncredi bly, Weaver argues “[u]ltimately, as M. Satz pushed
for the April 1999 trial date, Jeffrey Weaver and M. Sal antrie

had a breakbown over Jeffrey Waver’'s defense strategy.” This
argument is not based upon historical fact. The crimes for
which Waver was charged occurred 1/5/96. Salantrie was

appointed 3/3/98 and on 11/2/98 Judge Spei ser set the trial date
for April 1999 after consulting with Salantrie (T3 411-12).
Weaver’'s motion to discharge Salantrie was filed on 3/2/99
al nost three years after the crinme occurred, one year after
Sal antrie’ s appointment, and four nonths after the trial date
had been set. Waver’s allegation regarding the “push” by the
State for an April 1999 trial coinciding with the breakdown of
rel ati ons between Weaver and Sal antrie is historically incorrect
and belied by the record.
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Salantrie was unwilling to argue the defense Waver wanted. A
few weeks |l ater, Salantrie filed a “Mdtion to Wthdraw’ advi sing
he and Waver were in serious dispute over the defense. The
notion stated Salantrie hired experts and perforned extensive
work to devel op support for Waver’'s defense theory, but had
been unable to find any credible evidence. Salantrie did not
want to pursue Weaver’'s theory and believed a conflict existed
(R 396, 921-24, 970-72).

On 4/6-7/99, a hearing was held on the notions (T13 2039-
2244) . At the outset, Salantrie wthdrew his “Mtion to
Wthdraw.” (T13 2039-40). Contrary to Weaver’'s assertions (1B
57), the hearing proceeded solely on his nmotion to
remove/ repl ace Salantrie. \When a defendant seeks di scharge of
court-appoi nted counsel, the court must conduct a Nelson inquiry
into the nature of the conplaint to seeif it is about counsel’s
conpetency or another issue. Were there is a clear allegation

chal | engi ng counsel’s conpetency, the court is obligated to

det er m ne whet her adequat e grounds exi st for di scharge. Hardw ck
v. State, 521 So.2d 1071 (Fla. 1988); Nelson, 274 So.2d at 256.
An inquiry into conplaints of inconpetence can be only as

speci fic and neani ngful as the conmplaint. Lowe v. State, 650

So.2d 969 (Fla. 1994). If the court finds counsel’s

representation effective, it nust advise the defendant he i s not
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entitled to substitute counsel upon the discharge of current
counsel and that, if he cannot afford to hire an attorney, he
will be exercising his right to represent hinself. Hardw ck, 521

So.2d at 1074. Jones v. State, 449 So.2d 253 (Fla. 1984). | f

t he def endant persists, the court nust deci de whet her his waiver
is knowng and intelligent. Faretta, 422 U S. at 806.

At the ex parte Nelson inquiry, Waver explained he and
Sal antrie were in conflict over what defense theory to present.
Salantrie’s theory was lack of intent to shoot Peney (second-
degree), while Waver wanted to argue his bullet did not hit
Peney, rather it was Oficer Mers’s. Weaver Dbelieved a
physi ci st woul d support his theory and a neuropsychol ogi st coul d
hypnotize him so he could renenmber the details (T13 2060-67,
2074-78, 2104-05).

Sal antrie explained there was a great deal of evidence
showing the bullet which fell off Peney’ s gurney, and had his
bl ood on it, matched Waver’s gun, not Myers’ and that it was
the sane caliber, mke and nodel as the other bullets in
Weaver’s gun. Salantrie’s ballistics expert Ilinked the
recovered bullet to Waver’s gun. Salantrie noted the rea
i ssue was not whether Weaver fired into the ground or at what
angl e, but rather, whether the bullet, which w tnesses saw fall

from Peney, canme from Weaver’s gun. Weaver’s answer was to
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argue the police “switched” bullets. The court asked Weaver
whet her the “conspiracy” theory was a good defense, one the jury
woul d believe (T13 2075-76, 2078-81, 2106).

The court recapped: Waver wanted to argue his bullet did
not hit Peney, while Salantrie wanted to argue it hit the
of ficer unintentionally. Waver stated he had a 65%shot of the
jury buying the conspiracy theory if he could present a
physicist and [ earn what two m ssing witnesses saw. Salantrie
noted he had not been bashful about asking for experts, but
woul d not request a neuropsychol ogi st or physicist because they
woul d be frivol ous. He spent a lot of time and nobney on
experts, including a ballistics expert, who had “travel ed down
every single avenue” of any appropriate defense and could find
nothing to support Waver’'s theory. A physicist could not
negate the ballistics data and a hypnoti st was unnecessary as
there was nothing Waver could not recall. Aware of each
i nconsistency inthe testinony Salantrie would bring such out on
cross (T14 2104-10).

There was no dispute, only two shots were fired, one from
Weaver’'s .357 with .357 bullets and casings, the other from
Myers’” .9 millimeter with Golden Saber hollow point bullets.
All five experts agreed the bullet which hit Peney was a .357,

not a Golden Saber. Regardi ng eyewi tness Steven Pinter,
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Sal antri e questioned what he saw because he clainmed there were
two .25 shell casings on the ground, but no one had a .25.
Sal antrie was not going to advance a “nystery shooter” defense
(T14 2113-20).

The court found Sal antrie, who had done nore than 20 first-
degree murder cases with “an inpeccable reputation” respecting
“his legal effectiveness” and “conpetence”, was providing
effective assistance. Sal antrie had expended numerous hours
preparing a defense and his theory was reasonabl e and consi st ent
with the evidence. It was not unreasonable to refuse to call a
physi ci st considering the ballistics expert’s opinion and there
was absolutely no indication a hypnotist was needed. Salantrie
was found conpetent, rendering effective assistance under
Nel son, thus, Waver was not entitled to substitute counsel if
he di scharged Salantrie (T14 2138-44).

Weaver does not chal | enge t he adequacy of the Nelson inquiry
or the finding of effective assistance, rather, he argues a
Faretta inquiry should not have been done as he never nmade an
unequi vocal request to represent hinself and clains he was not
conpetent to do so (1B 45-48). A defendant who persists in
di schargi ng conpetent counsel is not entitled to substitute
counsel and is presuned to be exercising his right of self-

representation. Jones, 449 So.2d at 258; Hardwi ck, 521 So.2d at
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1074. That is precisely the case here. Hence, Weaver’s
argunment a Faretta inquiry unwarranted | acks nerit. Also, “‘the
conpetence that is required of a defendant seeking to waive his

right to counsel is the conpetence to waive the right, not the

conpetence to represent hinself.’” HIl v. State, 688 So.2d 901

(Fla. 1996), citing Godinez v. Myran, 509 U S. 389 (1993).

Contrary to Weaver’s position, the inquiry is on the conpetence
to wai ve counsel, not conpetence to represent oneself. Hill, 688
So.2d at 905 (noting defendant does not need technical |egal
know edge of attorney before proceeding pro se).

Upon determning Salantrie was providing effective
assi stance, the court asked whether Waver wanted to conti nue
with Salantrie:

Because if you do not want M. Salantrie to represent
you, this Court would not be in a position to appoint

you another attorney. ... If you can afford an
attorney of your own, you have that right to retain
private counsel, iif you decide not to have M.
Sal antrie represent you, then you wll need to

det erm ne whet her or not you are conpetent yourself to
represent yourself in this matter.

(T14 2147). Weaver responded he could not proceed wth
Sal antrie’ s defense; he did not want Sal antrie with that defense
(T14 2148). After deciding Weaver could not afford a private
attorney, the court explained it would be conducting a Faretta

inquiry to determ ne whether Waver was knowingly and
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intelligently waiving his right to court-appointed counsel.
Before doing so, the court reexplained Weaver would not be
getting a court-appointed attorney if he discharged Sal antri e,
rather, the question would be whether Salantrie represented him
or he represented hinmself (T14 2150).

The court conducted a Faretta inquiry, following the rule
3.111(d), Florida Rules of Crimnal Procedure nodel coll oquy,
during which it outlined the benefits of a | awyer, di sadvant ages
of going pro se, and advised it was unwi se to represent oneself.
Weaver noted he had read the Indictnment, understood the charges,
and that the armed burglary count had been severed. He was
advi sed about the maxi num penalties faced. Weaver had anple
contact with his lawers and did not have any questions to ask.
The court determ ned the waiver was knowing and intelligent
noting that Waver read and wrote English, was not under the
i nfl uence of drugs/al cohol, had never been di agnosed or treated
for mental illness, did not have a physical inpairnment, and had
not been threatened to forego counsel (T14 2151-76, 2190-91,
2194-99).

Significantly, Waver had filed several pro se motions to
di scharge the judge and prosecutor prior to his request to
di scharge Sal antri e. In deed, Weaver told the court he had

successfully represented hinself on two speeding tickets, one
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whi ch he “won hands down.” Weaver reiterated he did not want
Sal antrie, even after the court advised him he was making a
grave m stake and asked himto reconsider (T14 2201-05). After
a final plea for Weaver to rethink his decision, the court found
Weaver’ s wai ver knowi ng and intelligent concl uding:

| find ... that you are quite famliar with the
facts of this case as evidenced by the copious notes
you have, your famliarity with the testinony of
various wtnesses, so | find that you have the
capability, the famliarity with the facts of this
case to proceed.

| find that you have the factual insight of the
substance of this case. | find that you possess the
ability to express yourself, to articulate yourself.
You have the intelligence and intellect, despite the
fact that you don’t have the <college or Ilega
education, that you have a high school equival ent.

That you're . . . thirty-seven years-old, that you
have the experiences of life to generate conmon sense.

(T14 2214-19). Cuilt phase stand-by counsel was appoi nted and
Weaver kept his penalty phase counsel (T14 2219, 2170-75).
Fi ndi ng Weaver conpetent to waive counsel is supported by

the record. Potts v. State, 718 So.2d 757 (Fla. 1998). The

inquiry was thorough and exhaustive. The record shows Weaver
knew what he was doing and the ram fications. The court was
famliar with Waver’'s capacity to understand and make this
deci sion. The record evinces Waver was extrenely involved in
hi s defense, so nmuch so he was di scharging Sal antrie because he
woul d not present the defense Weaver wi shed. The Nel son heari ng
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proves Waver was well versed with the discovery, fanmliar
enough to request Salantrie bring certain depositions to court
(T13 2040-41). Weaver’s interactions denonstrated his know edge
of the case and intelligence. In light of the record, the court
did not abuse its discretion in finding Waver’'s waiver of
counsel both know ng and voluntary. Again, the focus of the
inquiry is not on Weaver’s conpetency to represent hinself, but

rat her, on his conpetency to waive counsel. Porter v. State, 788

So.2d 917, 927 (Fla. 2001).
PO NT 11
THERE WAS NO ABUSE OF DISCRETION |IN
REQUI RING WEAVER TO WEAR A STUN BELT
(restated).

Weaver contends he was denied a fair trial because he was
required to wear a stun belt which was activated erroneously (1B
53-55). The State submits there was no abuse of discretion as
the court considered its need and announced the basis for the
bel t. The belt’s accidental activation had no inpact on the
trial.

A decision to require restrains is reviewed for abuse of

di scretion. Bryant v. State, 785 So. 2d 422, 428 (Fla. 2001);

Derrick v. State, 581 So. 2d 31 (Fla. 1991); Correll v. Dugger,

558 So. 2d 422 (Fla. 1990); Harrell v. lIsrael, 672 F.2d 632

635-36 (7th Cir. 1992). Substantial deference is paid to the
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ruling and it wll affirmed wunless it is arbitrary or

unreasonabl e. Trease v. State, 768 So. 2d 1050, 1053, n. 2 (Fla.

2000).

Noting the security issue created by Weaver’s pro se status
and need to nove about the courtroom accessing the judge, jury,
participants, and evidence, the court broached the subject of
restraints. Recommendati ons were sought and a stun belt was
suggested. The belt’s size, visibility, operation, and nmobility
al | omance were described as well as under what condition it
woul d be activated. Weaver did not object until the State
Attorney npdeled the belt, but the court found it neither
vi si bl e or suggestive and ordered a jacket be nmade avail able for
Weaver. Handcuffs, leg irons, and |l eg braces were rejected due
totheir visibility and nobility limtations (T15 2251-53, 2256,
2280- 84).

While awaiting voir dire, and outside the jury’ s presence,
the belt was activated in error when a deputy bunped the renote
whi | e hel pi ng nove a conputer. She expl ained the renote did not
have a protection the new renote had and to avoid other errors,
she would keep it in an accessible drawer. The court asked
Weaver if he were “okay” and he replied: “Just shaken a little
bit, that’'s all.” He advised “as far as pain or anything |ike

that, there is no pain....”, but he needed 15 mnutes to calm
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A new belt could not be used as Waver was able to escape it.
Before recommencing after the recess, Waver reported ready.
Over the lunch-hour he was seen by a nurse and was fine (T17
2717-23, 2798-99, T18 2803).

Courtroomdignity, order, and decorum are essential to the

adm ni stration of justice. lllinois v. Allen, 397 US. 337

(1970).

: a crimnal defendant's right to be free of
physical restraints is not absol ute: "[U] nder sone
ci rcunmst ances, shackling 'is necessary for the safe,
reasonable and orderly progress of trial."" ...
"Courtroom security is a conpeting interest that may,
at tinmes, 'outweigh[ ] a defendant's right to stand
before the jury untainted by physical rem nders of his
status as an accused.'"

Bryant, 785 So. 2d at 428 (citations omtted). See Diaz v.

State, 513 So. 2d 1045 (Fla. 1987). A court nmay order
restraints where it reasons them necessary for security.
Harrell, 672 F.2d at 635-36.

Requi ring restrai nts was proper as Weaver, acting pro se and
on trial for the nurder and attenpted murder as well as his
intimte know edge of firearns as established by the cache of
weapons found in his car, would be noving about the courtroom
approachi ng the jury, wi tnesses, and court personnel wi th access
to firearns and amunition evidence. The court was infornmed of
the belt’s workings, concealability, saw it nodeled, and
rejected other nore visible and restrictive devices. The belt
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was selected as the | east visible/cunbersonme restraint. Wile
it was activated once, such was not in the jury's presence,
Weaver was unharnmed, and after a short recess, was ready to
proceed.® He now clainms he becanme subdued, but points to no
record evidence. In fact, the record refutes the claim | t
shows he was a zeal ous advocate, conpetently arguing I egal
points and questioning police and lay w tnesses with equal
vigor, even taking the stand to face the State Attorney.

Weaver’s reliance on United State v. Durham 287 F.3d 1297

(11th Cr. 2002) does not further his position. |In Durham 287
F.3d at 1306-07, the conviction was reversed because the court
failed to make findings regarding the belt’s operation, the
interest it served, whether a less restrictive nmethod was
avai lable, and the rationale for requiring a stun belt.
Conversely, here the judge heard of the belt’s operation, size,
visibility, and utility in permtting Weaver to remain nobile,
yet under a deputy’'s control. Options were considered and the
court announced its rationale. The concern in Durham that the
belt would interfere with the defendant’s ability to confer with
counsel is not present here as Waver was pro se. Mor eover

while the belt was activated accidentally, it did not cause

81t is irrelevant penalty phase counsel claimed he was not
fine as Weaver report no ill side effects (T17 2719-21).
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Weaver pain or loss of control of his bowls as suggested in
Dur ham Weaver reported he was fine after the unintentional
shocki ng, cogently argued | egal issues, exam ned wi tnesses, and
testified. The judge investigated the error and authorized
steps be taken to avoi d anot her accident. Any unvoiced concern
Weaver may have had was assuaged. The decision to utilize a
belt was a proper exercise of discretion given Weaver’s ability
to wal k around the courtroom approach the participants, and
access the firearm evi dence.
PO NT IV

THE COURT DI D NOT ABUSE | TS DI SCRETI ON BY
REFUSI NG TO GRANT A CONTI NUANCE. (Restated).

Weaver argues it was error to deny a continuance after
Sal antrie’s notion to wi thdraw was granted and Weaver was pro se
(1B 57). Salantrie withdrew his nmotion before the hearing
commenced (T13 2039-40), thus, Weaver’'s assertion otherwi se is
wrong. Salantrie was di scharged by Waver, pursuant to Waver’s
notion (R 921-24, See Point 1I1). This Court will find the
deni al of a continuance does not constitute a gross or pal pable
abuse of discretion entitling Weaver to a reversal.

It is well-established, the decision to grant a continuance
lies within the sound discretion of the judge and will not be
di sturbed unl ess there has been a pal pabl e abuse of discretion.
Sliney v. State, 699 So.2d 662 (Fla. 1997). Weaver’'s request
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was made on the heels of his decision to discharge Sal antrie and
represent hinself. The court conducted a thorough Faretta
inquiry before determ ning Weaver conpetent to waive his right
to counsel. During the inquiry, the court advi sed Weaver about
t he advantages of counsel and di sadvantages of going pro se.
Twice the court expressly advised Waver he would not be
entitled to an automati c conti nuance just because he was pro se
(T14 2178, 2184-85). After the court determ ned Waver
conpetent, Weaver di scharged counsel and exercised his right to
sel f-representation

| medi ately thereafter, Waver asked for a continuance
advising the court he had not |ooked through nost of the
di scovery and did not know how | ong he would need. While the
court denied the continuance, he delayed the trial by two days,
gi vi ng Weaver a week to prepare. The court noted the case’ s age
and Weaver’s intimate involvenent with it for the entire three
years. Weaver was notified the final deposition was schedul ed
for the next day, 4/8/99, and all remining notions would be
heard April 9th. Contrary to Waver’'s assertions (IB 59), he
had the w tness’ statenent, all he needed was to take her
deposi tion. Al so, he was given the State’'s responses to the
noti ons and was provided copies of the motions on April 8th (T14

2221-22; T15 2225-66).
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On 4/9/99, with penalty phase and stand-by counsel present,
the court asked Weaver if he wanted Salantrie re-appointed.
Weaver declined, but requested new counsel. When the court
decl i ned, Weaver said he was unprepared. The court rem nded hi m
he had been i nforned, before Salantrie’ s discharge, the notions
woul d be heard that day and he would not be entitled to a
conti nuance. Weaver asked whether Salantrie could be re-
appointed to argue the notions, which the court considered to be
a “nmockery of the system and abuse of process.” The court
i nqui red why Weaver had not filed the nmotion to discharge until
three weeks before trial. Waver received the discovery boxes
at 9:00 p.m 4/9/99 (T14 2240, 2254-61, 2266-69; T16 2404-05).

Before voir dire on 4/14/99, Waver nmoved for a continuance,
argui ng there was an enornous anmount of discovery which he had
not had an opportunity to review. The State objected, stating:
the case was three years, four nonths old; Waver had been at
every hearing; the court had explained, during the thorough
Faretta inquiry the difficulties of preparing a case in jail;
yet Weaver knowi ngly chose to represent hinself despite those
difficulties. The court denied the continuance, reasoning it
had a “tough” time believing Weaver was not famliar with the
facts as he had been at every hearing and actively participated

in his defense with his attorneys. The court al so noted Waver
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had been advised Sal antrie’s di scharge would not be a basis for
getting a continuance and had decided to represent hinmself with
full awareness of that fact (T16 2404-05, 2408-10).

Jury selection was held 4/14/99 through the norning of
4/ 19/ 99 (T16-T22). Penalty phase counsel was present and
guestioned the jury. Stand-by counsel was al so present, as was
a jury expert to advise Weaver. Weaver had al nost two weeks to
prepare before any witness exam nation (4/7/99-4/19/99). Waver
reserved his opening and after the State’'s direct of its first
wi tness, Weaver indicted he had not read the wtness’
deposition, and the court recessed until the next day to allow
Weaver tinme to read that deposition. The court required the
State tell Weaver the next four or five witnesses it would call
(T21 3464-73).

The same thing happened the next day when the State
attempted to call O ficer Magnanti. Thus, the court recessed to
gi ve Weaver tinme to prepare and again required the State to |i st
the witnesses it intended to call the next day. On 4/21/99,
Weaver informed the court he had spoken with the expert
physi cist, and would not be calling him Waver stated he was
unprepared, could not represent hinmself, and requested an
attorney, even Salantrie. The State responded it was being

“whi psawed by [Weaver’s] indecision,” and he was tal king out of
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both sides of his mouth. The court decided to keep Weaver pro
se, but el evated stand-by counsel’s status to “active” stand- by,
meani ng he was to do nore than just answer questions. The court
ordered the State to l|list its next several wtnesses and
recessed until 4/27/99, giving Waver another six days to
prepare. Thereafter, the judge gave a four day, a five day, and
numer ous hal f-day recesses so Weaver coul d prepare before cross-
exam nation. (T22 3662, 3664, 3671, 3694-97, 3713-14, 3725; T25
4352; T33 5659-60).

G ven the foregoing, the court’s denial of the continuance
does not constitute a pal pabl e abuse of discretion. Fl ori da
courts have upheld denials of nmotions for continuances where a
def endant has argued | ack of adequate and reasonabl e opportunity

to prepare for trial. Langon v. State, 791 So.2d 1105 (Fla. 4th

DCA 1999) (upholding denial of continuance for defendant who

chose nonth before trial to discharge counsel); MIller v. State,

764 So.2d 640 (Fla. 1st DCA 2000) (holding defendant who
di scharged counsel <close to trial was not entitled to

conti nuance for new counsel to prepare. Berriel v. State, 233

So.2d 163 (Fla. 4th DCA 1970) (uphol ding denial of continuance

where counsel had five days to prepare); Smth v. Ham |lton, 428

So.2d 382 (Fla. 4th DCA 1983) (affirm ng denial of continuance

where counsel offered no excuse for waiting until trial to nove
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for continuance based on inability to find/tell clients of trail
whi ch had been set for six nonths).

A judge is charged with the responsibility of running his
docket and seeing cases get an early trial consistent with a

fair and orderly disposition. Fuller v. Wainwight, 268 So.2d

431 (Fla. 4th DCA 1972). Particularly in crimnal cases, where
t he defendant has a constitutional right to speedy trial, it is
i ncunmbent wupon the court to try cases in a tinely fashion

Here, Weaver’s discharge of Salantrie on the eve of trial was
nothing nore than a delay tactic. The sole reason Waver
di scharged Sal antrie was because he refused to pursue Weaver’s
out rageous “conspiracy” defense which was not supported by any
evi dence. Proof this defense was not viable legally is shown by
Weaver’s | ater abandonment of it. Twi ce before Salantrie’s
di scharge, Weaver was advi sed he would not be entitled to an a
conti nuance. Further, this case was over three years-old and
had been continued nmany tines. The court questioned why Weaver
waited until three weeks before trial to nove for counsel’s
di scharge as the dispute over the defense theory existed from
day one. Moreover, there was no undue prejudice to Weaver from
the denial of the continuance. As the court noted, from the
begi nni ng, Waver was involved actively in his defense and

intimately aware of his case and knew what w tnesses would be
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called by the State ahead of tine. The court took nunerous
recesses throughout the trial, even four to five days at a tine,
in order to give Weaver tine to read depositions and prepare.
Weaver was given all fornms of assistance including stand-by and
penalty phase counsel, a jury selection expert, investigator, aa
wel | as other experts. The record denonstrates he was able to
present a cogent defense. Based upon these facts, it cannot be
said the judge commtted a flagrant or pal pable abuse of
di scretion by denying a continuance.

The cases relied upon by Waver are distinguishable. I n

Fasig v. Fasig, 830 So.2d 839 (Fla. 2d DCA 2002), the court

found the denial of a continuance to the wife in a divorce
proceedi ng, deni ed her due process. In the instant case, Waver
was not in any way prohibited from presenting his defense; he
was afforded every expert or other assistance requested.

Silverman v. Mllner, 514 So.2d 77 (Fla. 3d DCA 1987), is also

di stingui shabl e as the defendant had a stroke the day before
trial and his testinmony was required for a fair and adequate
presentation. Based upon the foregoing, the State submts this
deci si on shoul d be affirmed.

PO NT V

WEAVER S REQUEST FOR DI SQUALI FI CATI ON OF THE
TRI AL COURT WAS DENI ED CORRECTLY (restated)

Weaver argues his case was treated differently and he feared

42



bi as as Judge Speiser: (1) unilaterally kept the case after
| eaving the division, (2) |eaked attorney/client information,
(3) had ex parte comrunications with the State, (4) had been a

prosecutor, (5) was the subject of In Re: Inquiry Concerning a

Judge- Mark A. Speiser, 445 So. 2d 343 (Fla. 1984), and (6) nade

an erroneous evidentiary ruling. (1B 60-64). The record shows
the notion was denied properly as legally insufficient.
The denial of a notion to recuse is reviewed for abuse of

di scretion. Arbelaez v. State, 775 So. 2d 909 (Fla. 2000). The

reviewing court is to determne the notion’s |egal sufficiency
based on whether the facts alleged would place a reasonably
prudent person in fear of not receiving a fair and

impartial...proceeding.” Hayes v. State, 686 So. 2d 694 (Fla.

4th DCA 1996), rev. dism ssed, 691 So. 2d 1081 (Fla. 1997).

“[S]ubjective fears...are not 'reasonably sufficient' to justify

a "well-founded fear' of prejudice." FEischer v. Knuck, 497 So.

2d 240 (Fla. 1986).

Initially, the State points out the notion to recuse Judge
Speiser was filed pro se although represented by counsel and
that certain grounds Waver argues here were not presented

bel ow. These include: (2) |eaked attorney/client informtion
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during 4/9/99 hearing,® (4) judge had been an Assistant State

Attorney, (5) In Re: Ingquiry Concerning a Judge-Mark A. Speiser,

(2/ 84 opinion), ' and (6) 12/3/98 rulings regarding the attenpted
burgl ary evidence. The State submts the inclusion of the
“|l eaked” attorney/client information on appeal by current
appel l ate counsel amounts to an utter fabrication of the events
whi ch transpired below. The argunent, along with the citation
to a 1984 opinion by this Court regarding the conduct of Judge
Spei ser before he was a judge to suggest a proclivity to divul ge
confidential information, is yet another exanple of Waver’s and
appel l ate counsel’s unwarranted personal attacks which have no

pl ace here. Nassetta v. Kaplan, 557 So.2d 919, 921 (Fla. 4th DCA

1990). These four newly raised argunents are unpreserved. In
fact, the notion and suppl enental notion for recusal were filed
on 4/30/98 and 11/2/98 respectively, with the court ruling on
11/2/98 (R4 409-14; R5 528-32; T3 329-32). The 12/3/98 and
4/ 9/ 99 events occurred after the ruling, were not part of the

motion to recuse, and no further action was taken. Steinhorst v.

\Weaver chal | enged the court regarding a md-trial required
di scl osure of defense experts (T21 3496-3500), but such is not
relied upon by Weaver here and i s waived.

oWeaver attenpts to cloud the issue with a nearly 20 year
old case nerely in hopes of disparaging the court w thout any
proof of 1inpropriety. There is no basis for connecting the
prior inquiry to the present situation. Such tactics should be
decri ed.
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State, 412 So.2d 332 (Fla. 1982).

Rul e 2.160 (c)-(f) Florida Rules of Judicial Adm nistration
governs the resolution of this issue. Wile the purpose of the
rule is “to ensure public confidence in the integrity of the

judicial system” caution nust be taken to prevent the
di squalification process from being abused for the purpose of
j udge-shoppi ng, delay, or sone other reason not related to

providing for the fairness and inpartiality of the proceeding.”

Li vingston v. State, 441 So. 2d 1083, 1086 (Fla. 1983).

Weaver points to events which becane known on 2/2/84 (1Ln Re:

Inquiry Concerning a Judge-Mark A. Speiser), 12/16/97 (case

retai ned by Judge Speiser where he disclosed he spoke to Chief
Judge Ross), 12/3/98 (felony nurder ruling), and 4/9/99 (all eged
attorney/client information). On 4/30/98, Waver filed his
notion to recuse the court and a suppl ement on 11/ 2/ 98 whi ch was
ruled on the sane day (R4 409-14; R5 528-32; T3 329-32). They

were legally insufficient, legal nullities, Burke v. State, 732

So. 2d 1194, 1195 (Fla. 4th DCA 1999) as they were filed pro se,
beyond the 10 day limt, were unsworn, and did not allege the
grounds for disqualification as required by Rule 2.160 (d) and

(e). As mandated by Bundy v. Rudd, 366 So.2d 440 (Fla. 1978),

the court did not | ook beyond the | egal sufficiency, and did not

abuse its discretion in denying the request.
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Should this Court | ook at the facts all eged, they do not
establish “a well grounded fear” of not receiving a fair trial.

Li vi ngston, 441 So. 2d at 1087. The focus of a nmption to

disqualify is not on the subjective belief of the defendant;

rather, it “is whether the facts alleged would place a

reasonably prudent person in fear of not receiving a fair and

i mpartial trial.” Livingston, 441 So.2d at 1086 (enphasis in

original). See, Correll v. State, 698 So.2d 522, 524 (Fla

1997).

Wth respect to the allegation his case was being treated
differently and there had been ex parte discussions with the
prosecutor, the record refutes this. The State incorporates its
answers for Point |I and VI to show Moldof’'s renpval was
reasonabl e, and the State had no ex parte conversations (R 409-
14), thus, there was no basis for recusal as no reasonably
prudent person would be in fear. The thrust of the notion was
Weaver did not want to go to trial for another two years.

Li vi ngston, 441 So.2d at 1086 (cautioning against delay). The

assi gnment of judges is a matter of judicial adm nistration, an

area in which Weaver has no standing to object. Kruckenberg v.

Powel | , 422 So.2d 994 (Fla. 5th DCA 1982); Adler v. Selignman of

Florida, Inc., 492 So.2d 730 (Fla. 4th DCA 1986). There was no

basis for recusal.
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The record devel oped when Judge Spei ser took over the case,
and at the hearing on the notion to disqualify the prosecutor
establish nothing to put a reasonable person in fear of bias.
At the 12/16/97 status hearing the parties discussed whether
Judge Speiser or another judge would preside over Waver’'s
trial. Judge Speiser recogni zed Weaver’s case had been assi gned
blindly to Judge Taylor’s docket which he was covering because
she was elevated to the district court. Due to that, and Judge
Hi nkley’'s retirenment, Chi ef Judge Ross was evaluating
assi gnnments and wanted Judge Speiser to keep the case; Judge
Spei ser agreed. The State, concerned with the case’s age, was
interested in having a judge assigned who would remain with it
until resol ution. Mol dof was given the chance to discuss the
issue with his client. A week later, Judge Speiser reported
Chi ef Judge Ross rejected Weaver’s suggestion to have the case
assigned to Judge Backman and determ ned Judge Speiser should
keep the case as he was in Judge Taylor’s division. Mol dof
replied: “And we’'re at the Court’s disposal.” (Tl 153-57; T3
373-75; SR13 235-57).

Weaver’ s instant al |l egati ons of ex parte di scussi ons between
two judges about the docket, “with or wthout” M. Satz is
insufficient, especially where Weaver can offer only “possibly

ot her ex parte discussions” took place. It is clear fromthe
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record only Judges Ross and Speiser conversed. M. Satz
testified he had been | osing witnesses due to conti nuances, and
did not speak to the court ex parte (Tl 153-57, T3 340-42, 346-
47; SR13 235-46). That Judge Ross was concerned with division
assi gnnents based upon recent judicial vacancies and determ ned
a judge who had been handling a case should retain it is not the
type of matter which would put a reasonably prudent person in

fear. Livingston, 441 So.2d at 1086; Lusskin v. State, 717 So. 2d

1076 (Fla. 4th DCA 1998) (affirm ng denial of recusal where
judge retained case to hear sentencing issues after |eaving

crimnal division); Wllie v. State, 600 So.2d 479 (Fla. 1st DCA

1992) (noting judge not divested of authority to preside over
crimnal case after reassignnment to non-crimnal division);

Kruckenberq, 422 So.2d at 994.

The al | egati on Judge Speiser was a fornmer prosecutor would

not put a reasonable personinfear. Cf. Arbelaez v. State, 775

So. 2d 909, 916 (Fla. 2000) (finding recusal unnecessary); Kearse
v. State, 770 So.2d 1119, 1129 (Fla. 2000). At the time of
Weaver’s 1998 notion to recuse, it had been at |east 14 years
since the judge left the State Attorney’s enpl oy and the rel ease

of the opinion in In Re: Inquiry Concerning a Judge-Mark A

Speiser. These facts would not give a reasonabl e person pause

especially where this Court saw no need to take further action.
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This is an exanple of Waver’s slash and burn advocacy and an
attenpt to disparage the court. Nassetta, 557 So.2d at 921. It
woul d be unreasonable to bar the court from hearing crim nal

cases under these circunstances and is not a basis for recusal

her e.

For his claim of *“l|leaked” attorney/client informtion,
Weaver cites pages 2273-75 (1B 61). Such is incorrect
factual ly. First, no privileged information was disclosed,

second, the matter was di scussed because Waver asked to have
counsel appointed, and third, Waver announced the basis for
counsel’s withdrawal . During the 4/9/99 request for counsel

wel|l after the notion to refuse was deni ed, Weaver reported, in
the State’ s presence, Salantrie “would definitely not be willing
to do ny defense.” The State noted it was operating in a
vacuum thus, the court asked Weaver: “there’'s a difference in
strategy as to the defense, right?” and Waver clarified the
di sagreenent was due to the “[p]resentation of the defense.”

(T15 2269-71). W t hout question, the court did not disclose

“'n his pro se notion for renoval of counsel, Waver argued
Sal antrie would not present the defense Waver w shed (R8 922-

23). Sal antrie’s notion noted he and Waver “had a serious
di sagreenent regarding” experts and defense theory, that
extensive investigation was conducted, but “no credible

evidentiary support” for Weaver’s desired defense was devel oped
(R8 970-71). Both notions were served upon the State, thus, it
was the defense, not the court, which revealed the basis for
t he di sagreenent exi sted.
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privileged information. Mor eover, Salantrie’s notion to
wi t hdraw adm tted as nuch.

As for the argunment that: “Jeffrey Weaver knew both the
j udge and prosecutor would soon face reelection or retention.
He feared that his case was beconi ng nore about politics than
justice” (1B 62), the State nust again take i ssue with counsel’s
unsupported and scurrilous allegation. The crime in this case
occurred on 1/5/96. At the tine the prosecutor had been the
elected State Attorney since 1976. The prosecutor and judge
were not up for re-election for four years after the crine,
i.e., the year 2000. Further, the claim the court allowed
Weaver to be prosecuted under a felony nurder theory is belied
by the record (T6 790-93; T30 6248). Even if the court had so

ruled, it would not form a basis for recusal. Tafero v. State,

403 So.2d 355, 361 (Fla. 1981).
PO NT VI
THE REQUEST TO DI SQUALIFY THE STATE
ATTORNEY'S OFFICE WAS DENIED CORRECTLY
(restated)
Weaver clains the State Attorney’s O fice should have been

disqualified and *“actual prej udi ce” resulted from its

i nvol venent in Mol dof’s renoval 2 (I B 64-65). The conviction

2\Weaver has abandoned his argunment that the State had ex
parte commruni cations to get the case on the “fast track.” (T3
335).
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should be affirmed as Waver has failed to show actual
prejudi ce, as Ml dof’s renoval was proper. Weaver faced nothing
he woul d not have faced otherw se.

Revi ew of a denial to disqualify a State Attorney’'s Ofice

is abuse of discretion. Rogers v. State, 783 So.2d 980 (Fla.

2001). To disqualify an office, Waver nust show actual

prejudice resulting fromthe prosecution. Downs v. More, 801

So. 2d 906, 914 (Fla. 2001); Rogers, 783 So.2d at 991; Farina v.

State, 679 So.2d 1151, 1157 (Fla. 1996), receded from on other

grounds, Franqui v. State, 699 So.2d 1312 (Fla. 1997); Bogle v.
State, 655 So.2d 1103 (Fla. 1995). “Actual prejudice is
sonet hing nore than the nmere appearance of inpropriety.” Meggs

v. MdCure, 538 So.2d 518, 519 (Fla. 1st DCA 1989).

Di squal ification “nust be done only to prevent the accused from
suffering prejudice that he otherwi se would not bear.” Id.
Kearse, 770 So.2d at 1129.

Weaver points to Mol dof’s di scharge as actual prejudice, but
Mol dof was replaced correctly - see Point | reincorporated
here.1® Denying ex parte discussions, M. Satz explained he had
lost wtnesses to defense continuances. In refusing

di squalification, the judge noted the randomcase assi gnnent and

13The second trial was ms-tried and the third concl uded
July 2000. Weaver’s trial would not have started until July
2001.
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recalled it remained with himat the Chief Judge’s direction (T3
340-47, 373-76). Such cannot formactual prejudice as the State
was nerely seeking to prosecute the case and had no ex parte
contact. Weaver faced nothing he would not have faced had the
O fice been disqualified.

Farina, is instructive. It shows actual prejudice was not
found even though the State i nproperly asked the clerk to assign
a case to a particular judge. 1d. at 395-96. I n Kearse,
di squalification was not required where the prosecutor had been
el ected judge, but had yet to take office. Kearse, 770 So. 2d at
1229. The pursuit of a tinmely trial does not anmount to
i npropriety. Merely because Weaver wanted Ml dof, who woul d be
unavail able for vyears, does not evince the type of actual
prejudice required to renove the Ofice. Simply put, this
argunment is nothing nore than another exanple of Waver’s
unf ounded attenpt to discredit the prosecutor, who along with
t he judge, was the subject of Waver’'s attenpts to renove them

for his own benefit.

PO NT VI |

PREVENTI NG ADM SSI ON OF ALLEGED MEDI CAL
NEGLI GENCE EVI DENCE WAS PROPER (rest at ed)

Citing Donohue v. State, 801 So. 2d 124 (Fla. 4th DCA 2001),
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rev. denied, 821 So. 2d 301 (Fla. 2002), Weaver conplains it was
error to preclude him from presenting evidence of nedical
mal practice resulting in Peney’ s death. The State submts there
was no mal practice sufficient to relieve Weaver of liability as
he inflicted the |ethal wounds which were the “actual” and
“proxi mate cause” of Peney’'s death. The evidence was excluded
properly as it was irrelevant to any legally recogni zed def ense.

Johnson v. State, 59 So. 894 (Fla. 1912); Hallman v. State, 371

So.2d 482 (Fla. 1979), abrogated on other grounds, Jones V.

State, 591 So.2d 911 (Fla. 1991); Rose v. State, 591 So.2d 195

(Fla. 4th DCA 1991). See, Melynda L. Melear, Intervening

Causation as a Defense, 33, No. 1 Fla. Cim L. J 6 (Fall 2002)

(copy attached). Further, Donohue was decided wongly and is
di stingui shabl e.

Adm ssion of evidence is within the court’s discretion, and
its ruling will be affirmed unless there has been an abuse of

di scretion. Ray v. State, 755 So.2d 604 (Fla. 2000); Zack V.

State, 753 So.2d 9 (Fla. 2000); Cole v. State, 701 So.2d 845

(Fla. 1997); Jent v. State, 408 So.2d 1024 (Fla. 1981).
The State filed a notion in limne regarding “alleged
i nterveni ng cause of death” (SR13 320-24) and whil e represented

by counsel, testinmny was taken from Drs. Constantini and
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Tabry, * the cardi ot horasi c surgeons who operated on Peney, and
Dr. Wight, a forensic pathologist (T7 868, 949-50, 1015). The
three agreed the injuries to the vena cava and aorta were
| ethal; untreated, they are uniformy fatal (T7 885, 890-93,
896, 929-31, 937-39, 961-62, 964-67, 972-73, 975, 994, 998-99;
T8 1027-28, 1049-50, 1060). Per Dr. Tabry, death is usually
i nst ant aneous when the vena cava is tornin the area Peney’s was
(T7 961-62, 964-67, 970, 972-75, 994).

Dr. Wight, a non-surgeon, |ast assisted in surgery over 30
years ago. Nonet hel ess, he believed the doctors should have
assunmed there were injuries to both bl ood vessel s based upon t he
bullet’s trajectory, taken Peney to surgery w thout nore tests,
operated on the left then right chest or used a by-pass nmachine
to operate fromthe front. According to him it was the delay
t hat caused the death, not Dr. Constantini’s heart attack m d-
surgery. Even so, Dr. Wight admitted that had the surgery
started sooner, Peney may not have survived (T8 1023-27, 1036-
49, 1063-68).

The fact Dr. Constantini’s suffered a heart attack during
t he operation was unknown to Dr. Tabry at the time as he t hought

Dr. Constantini was excusing hinmself because of cranps, so he

“Dr. Constantini, had done 300 to 400 cardiothorasic
surgeries and Dr. Tabry had done 6,000 to 7,000, with 100
i nvol ving gunshots (T7 884, 949-50, 978).

54



carried on with the surgery (T7 960-61). The doctors expl ai ned
the testing done was required before operating, because Peney
had been shot through the center of the chest and they needed to
know the structures involved as such dictated the entry point
(T7 876-80, 895, 913, 928-29, 932, 955-56, 959-60, 983-84, 988).
The wound pl acenent precluded sinmultaneous repair as the aorta
i njury was behind the heart which required entering the chest
from the back/left side and the vena cava necessitated entry
t hrough the right (T7 876-82, 890-91, 914-18, 959-60). Cracking
the chest fromthe md-1line could not be done as it required the
use of a bypass nmachine and Heparin, a blood thinner counter-
indicated as it would cause nore bleeding (T7 883-84, 892-93,
915-18, 968-72, 1003-04).

VWil e Weaver was pro se, the court ruled on the notion.
Al t hough he asserted he did not have a copy of the State’'s
notion, the court recogni zed he had been present throughout the
testimony. The court found: (1) Dr. Wight was not a surgeon,
was not present for the operation, (2) Dr. Constantini’s heart
attack did not cause error, (3) Peney’'s wounds were “nortal”,
“devastating injuries”, (4) the appropriate testing and
procedures were followed, and (5) there was no nedica
negli gence. (T15 2346-52).

Weaver points to Donohue, 801 So.2d at 125-26 submtting
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evi dence of mal practice should be permtted where it tends to
establish reasonable doubt. Weaver seeks to escape
responsibility for the |life-threatening wounds inflicted nmerely
because a surgeon was unable to save Peney’'s |life. Under this
Court’s precedent, a defendant cannot escape the consequences of
hi s act which causes a wound “dangerous to life” even where the
death may have been avoided had different medical care been
adm ni stered unless the medical mal practice was itself the sole
cause of death. Johnson, 59 So. at 895. The Johnson rationale
was reiterated in Hallman where the defendant was denied a new
trial even though the hospital had been found |iable civilly for
mal practice. Hallman, 371 So.2d at 485-86 (finding hospital’s
negl i gence woul d not have precluded Hall man’s conviction” even

if it had contributed to the death) (citing Tunsil v. State, 338

So. 2d 874 (Fla. 3d DCA 1976) (findi ng def endant responsi bl e even
t hough victimdied of pneunonia).
I n Rose, 591 So.2d at 199-200, evidence of nmalpractice was

excluded by relying on Hallman and Barns v. State, 528 So.2d 69

(Fla. 4th DCA 1988). “[T] he evidence showed that the head
injuries suffered by the child were thenselves |ethal and were
caused by child abuse. Although nedical treatnent m ght have
saved the child s life, it did not excuse the defendant’s act.”

ld. at 196. “[B] ecause such evidence [is] irrelevant and
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immaterial unless it could be shown that as a matter of | aw, the
mal practice was the sol e cause of death” it is inadm ssible. 1d.
It was uncontroverted the victimsuffered a |lethal blow to her
head and died of the injury. The “alleged failure to diagnose
and treat this injury in no way contradicted the fact, that |eft
untreated, it was a nortal wound.” ]1d. at 200. “[A]s a matter
of law, the subsequent all eged m sdiagnosis and failure to treat
was no defense to defendant’s liability for the acts with which
he was charged.” Id. Wth the exception of Donohue, Florida |law
is clear, neither malpractice from an affirmative act nor a
failure to act relieves a defendant of crimnal responsibility
where it was his action which produced a wound “dangerous to
life.”'™ Donohue is a departure fromthe settled | aw and cannot
forma basis for reversal here.

Donohue cl ai med evidence of “mal-intubation” should have
been adm tted because the injuries were not life-threatening and
the treatment nmay have contributed to the death. 1d. at 125.
The court found the evidence adm ssible by distinguishing Rose

on two fronts. First, the injuries in Rose were life-

BKlinger v. State, 816 So.2d 697 (Fla. 2d DCA 2002); Nunez
v. State, 721 So.2d 346 (Fla. 2d DCA 1998) (holding only were
i nterveni ng negligence was sol e, proximte cause of death wll
it relieve liability); State v. Smith, 496 So.2d 195 (Fla. 3d
DCA 1986) (rei nstating charges even though mal practice may have
caused death); Karl v. State, 144 So.2d 869 (Fla. 3d DCA 1962).
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t hreat eni ng and second, the cases relied upon in Rose, did not
involve the admssibility of evidence, but rather, the
sufficiency of the evidence. |d. at 126. Donohue erred in its
anal ysis of Johnson by asserting Johnson was not intended to
apply to adm ssibility of evidence issues, but, instead, was
limted to cases where the defendant was seeking an acquittal

Al t hough Johnson argued death was caused by mal practice, it is
uncl ear how the point was argued. While this Court noted “nuch
of the brief” was devoted to the argunment, it did not
specifically address the evidentiary claim opting for an
announcenent “...that, where the wound is in itself dangerous to
life, nmere erroneous treatment of it or of the wounded man
suffering from it wll afford the defendant no protection
agai nst the charge of wunlawful hom cide.” Johnson, 59 So. at
895. This Court did not limt its holding to sufficiency of the
evidence as other argunents were offered, but not discussed.
Li kewi se, Hallman, 371 So.2d at 485 did not limt itself to a
sufficiency of the evidence matter when opining, “even if the
hospital’s negligence had contributed to the victinm s death,
this fact would not entitle Hallman to a new trial on his

conviction.” |ld. at 486. Donohue was deci ded wrongly'® and is

1The Donohue court erroneously relied on Rivera v. State,
561 So.2d 536 (Fla. 1990); Vannier v. State, 714 So.2d 470 (Fl a.
4th DCA 1998); Butts v. State, 733 So.2d 1097 (Fla. 1st DCA

58



not dispositive here.

Even under Donohue, Weaver is not entitled to relief. None
of the cases addressed to nmlpractice require the injury
inflicted be lethal, but here, the injuries were nortal.
Johnson, 59 So. at 895. The doctors agreed Peney’s injuries
were uniformy fatal if untreated (T7 892-93, 937-39, 961-62,
964-67, 972-73, 994, 998-99, 1004; T8 1027-28, 1040, 1049-50).
Donohue di stingui shed Rose on the difference in wound severity.
It is uncontroverted, Waver inflicted the fatal wounds from
whi ch Peney succunbed.

If it were error to exclude the evidence, such was harnl ess.

State v. DiGuilio, 491 So. 2d 1129, 1139 (Fla. 1986). The

def ense was not that the doctors hastened Peney’ s death, only

1999) for the proposition evidence tending to show reasonable
doubt is adm ssible. Those defendants were attenpting to show
sonmeone else commtted the crine, not that they caused the
injury, but through nedical error death resulted. Both here and
in Donohue, the defendants acknow edged involvenent in the
crinmes, but were attenpting to showthat had different care been
rendered, the result may have been different. Were this Court
to permit the evidence suggested by Donohue, then any tinme a
victi mreaches a doctor before death, the defendant coul d reduce
his crimnal responsibility, as a result of the inability to
save the victim Such could not be the intent of Rivera or
Vanni er, and was not the intent in Johnson, Hallman, or Rose.
Simlarly, Buenaono v. State, 527 So.2d 194 (Fla. 1994) and
Butts were msapplied in Donohue. VWere the malpractice
evidence is irrelevant to overturn a conviction or sustain
di sm ssal of charges, it is irrelevant no matter what standard
is used to determ ne the nmedical certainty the death was froma
specific cause.
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they did not save him Dr. Perper, opined Peney had three
potentially fatal i njuries: (1) lung injury (not high
survivability), (2) perforated aorta (very high nortality), (3)
torn vena cava (nost severe and “difficult torepair”). He did
not recall anyone surviving a simlar vena cava injury. “[T]he
conbination of the three [wounds] made this a definitely
unsurvivable injury” (T332 5524-25). The jury heard Peney’s
dyi ng declaration and testinony from Myers, and |ay w tnesses
t hat Weaver shot Peney. Waver al so admtted shooting at Peney.

The forensic and ballistic evidence proved it was Waver’'s

bull et which injured Peney. The overwhel m ng evidence was
Weaver inflicted wounds, whi ch in conbi nati on wer e
“unsurvivable.” The excluded testinmny would not have altered

the result and the conviction nust be affirned.
PO NT VI I
CONDUCTI NG A JURY VI EWWAS PROPER (rest at ed)
Weaver asserts it was error to grant a jury view. Under
section 918.05, Florida Statues, the viewing is within the
court’s discretion and nmay be granted if it appears to serve a

useful purpose. Thomas v. State, 748 So.2d 970 (Fla. 1999);

Rankin v. State, 143 So.2d 193 (Fla. 1962). The court’s ruling

is presumed correct absent proof otherw se. Thomas, 748 So. 2d at

983; Bundy v. State, 471 So.2d 9, 20 (Fla. 1985). The purpose
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of a viewing is to “aid jurors in analyzing and applying the
evi dence.” Rankin, 143 So.2d at 195. \here the scene remains
the sanme, the jury s analysis may be aided. The court’s
decision net this criteria. It assisted the jury in analyzing
t he evidence and shoul d be affirned.

Weaver hid in Cliff Lake following the shooting and was
captured on its western bank next to Evergreen Cenetery. \While
represented by counsel, Waver objected to a jury view The
State asserted the viewing would assist the jury in its
eval uation of the evidence and was necessary as the photographs
were inadequate to capture the relevant distances involved and
that the cenmetery was not the focus of the viewing. The ability
to see the cenmetery and that the arrest site could not be
reached w thout going through the cenetery were discussed.
Weaver admitted the lake was in the cemetery and steps were
taken not to highlight it. The court agreed, under the case
facts a view ng was necessary (R8 966-68; SR15 775; T12 1820- 37,
T30 5174-81, 5209; T31 5378-80).

Wth counsel’ s assistance the parties planned the view ng,
security, and | ogistics of noving to the vari ous scenes. As the
parties agreed, the court identified each |ocation, east and
west sides of the |lake, the shooting site, and relevant

| andmar ks. At each area, the jurors were pernmtted to walk
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about in silence. (T30 5185-5211; T31 5372-84, 5419-31; T33
5634- 37, 5643-45, 5651-55).1
Weaver conplains the jury was able to view a cenetery and

relies on U.S. v. Triplett, 195 F. 3d 990 (8th Cr. 1999); U.S.

v. Passos-Paternia, 918 F.2d 979 (1st Cir. 1990) and Hughes v.

US., 377 F.2d 515 (9th Cir. 1967). Merely because the court
was found not to have abused its discretion in denying views in
cases where the crime scene was described sufficiently through
phot ogr aphi ¢ evi dence, Triplett, 195 F.3d at 999; Hughes, 377
F.2d at 516, or where the boat scene was too dangerous for the

jury to board, Passos-Paternina, 918 F.2d at 986, does not

establish an abuse of discretion here. Waver’'s court agreed
t he photos were insufficient to permt the jury to understand
the distances discussed and analyze the evidence.® This was

proper. Rankin, 143 So.2d at 195; Tonpkins v. State, 386 So.2d

"Weaver asserts Nick Bogert (“Bogert”) put a microphone in
his face. The court exam ned Bogert who expl ai ned he did not
have a m crophone, but had called to Weaver to see if he w shed
to tal k. Bogert thought that he did not need prior approval to
talk to Weaver as he was pro se. The court thought Bogert’s
actions inappropriate, but seened to accept the apology (T38
6636- 38) .

BWhil e Weaver clains the viewing was cunulative to the
phot ogr aphs, the record establishes otherwise. The State noted
the photos failed to adequately depict the distances noted by
wi t nesses, hence, the viewing would permt the jury to nake a
first-hand assessnent and the evidence and would not be
cunmul ati ve.
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597 (Fla. 5th DCA 1980).

In spite of the fact a cenetery was visible, the view was
proper. Waver hid near the cenetery and the cite could not be
reached except through the cenetery. Weaver should not be

shielded fromthis fact. Cf. Henderson v. State, 463 So.2d 196,

200 (Fla.), cert. denied, 473 US. 916 (1985) (holding

def endants shoul d expect confrontation with evidence of their
“acconplishnments”). Waver cannot escape the fact he secreted
himself in a |ake adjacent to a cenetery which was nerely
visible as part of the overall scene.
Even if the jury view was inproper, such was harm ess
Di Guilio, 491 So. 2d at 1139. The testinony of Waver, Mers,
Peney’s dying declaration, and lay wtnesses all establish
Weaver shot Peney. Forensic and ballistics evidence confirnmed
t his. The fact the jury saw first-hand Waver hid near a
cenetery does not establish a reasonable possibility it caused
t he verdict.
PO NT | X
WEAVER S STATEMENTS OF THE BOOKI NG OFFI CER
VERE EXCLUDED PROPERLY AS HEARSAY
(restated)
Weaver wanted to call Detective Macauley as a witness to

Weaver’s coments he was “sorry” and “it was an accident” (T33

5664-69). Citing sections 90.803(1)(2)(3), Florida Statute
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Weaver nmmintains the court erred in excluding these statenents
(IB 73-74). The claimis unpreserved and no error occurred as
Weaver’'s statenents were self-serving, exculpatory comments
which did not fall within a recognized hearsay exception (T33
5790-5814).

Adm ssibility of evidence is within the court’s discretion,
and will be affirmed absent cl ear abuse. Ray, 755 So.2d at 610;
Zack, 753 So.2d at 25; Trease, 768 So.2d at 1053, n. 2. At
trial, Weaver argued, with the assistance of stand-by counsel,
that his statenents to Detective Macaul ey were agai nst his penal
interest and showed his state of mnd, thereby, making them
exception to the hearsay rule. The court excluding the evi dence
as self-serving hearsay. The statenments did not fall under the
section 90.803(18), Florida Statute exception to the hearsay
rule (T33 5664-67, 5814).

Now, he claims the coments were adm ssible as either
“spont aneous statenents”, “excited utterances” or “then existing
mental, enotional or physical conditions” (IB 73), yet, he
adm tted he did not recall naking the statenents he wished to
offer in evidence (T33 5809). Respecting the argunment the
statenents were spontaneous or excited utterances, Waver has

not preserved the issue; it was not raised below Steinhorst,

412 So.2d at 338.

64



For a statenment to be spontaneous, it nust be expl ai ni ng or
descri bing an event while the declarant is perceiving the event

or shortly thereafter. 890.803(1). Gimyv. State, 841 So.2d 455

(Fla. 2003); Cotton v. State, 763 So.2d 437 (Fla. 4th DCA 2000)

(en banc). As announced in Stoll v. State, 762 So.2d 870, 873

(Fla. 2000) and State v. Jano, 524 So.2d 660 (Fla. 1988), for a

statement to be an excited utterance it nust be nade in response
to a startling event which causes nervous excitenment, before
there is time to contrive or m srepresent, and made while the
person is under the stress of the startling event. \Were there
is tinme for reflective thought, the statenment will be excluded
unless there is proof there was no reflective thought by

decl arant. Jano, 524 So. 2d at 662. Evans v. State, 838 So.2d

1090, 1094 (Fla. 2002) . Under section 90.803(3)(b), a
declarant’s “after-the-fact statement of nenmory or belief to
prove a fact renenbered or believed” is not adm ssible. Cotton,
763 So.2d at 442.

Still, not only did the statenments not fall wunder the
section 90.803(1)(2)(3) exceptions, but they were excluded
properly for their excul patory, self-serving nature. Under
section 90.803(18), a party may not present his own statenents

in his case in chief. See Charles W Ehrhardt, Florida Evidence,

section 803.18, at 800 (2002). In Christopher v. State, 583
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So.2d 642 (Fla. 1991) the defendant sought the introduction of
a statement he mde to the witness. Construing section
90.803(18(a), it was determ ned: “the statute does not allow a
party to introduce his own excul patory hearsay statenents. See
Fagan v. State, 425 So.2d 214 (Fla. 4th DCA 1983) (defendant's

sel f-serving hearsay statenment inadmi ssible).” See, Jordan v.

State, 694 So.2d 708 (Fla. 1997) (noting tinme between first
adm ssion of shooting and comrent he did not intend to kill
“only increase[d] the unreliability of the hearsay”).

About 15 hours el apsed between the shooting and Waver’s
comments to the booking officer (T33 5809). During that tinme,
he spent the night in the |ake, was arrested, confessed, and
directed a reenactnent. In spite of Waver’s recent adm ssion
he did not recall making the statement, he had time to contrive
a defense, and was attenpting to reduce his responsibility.
There is no indicia of reliability for the after-the-fact
conment s. The statements do not qualify under the hearsay
exceptions of sections 90.803(1)(2) and (3). Al so, under
section 90.803(18), the statenents were excul patory/i nadm ssi bl e
in Weaver case in chief.

Even if the court erred, such was harm ess. DiGuilio, 491
So. 2d at 1139. The jury had Peney’s dying decl arati on, Waver’s

testimony, Mers’ account, and lay wtness testinony, all of
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whi ch show Weaver turned, aimed, and shot Peney. The forensic
and ballistics evidence confirm it was Waver’'s bullet which
nortally injured Peney. The jury was informed Waver had asked
if Peney wore a vest, where he was shot, and if he were alright
(T26 4405-06, 4418-19, 4486, 4497-99). The fact the jury did
not hear from the booking officer that Waver said he was
“sorry” and that “it was an accident” does not establish a
reasonabl e possibility the jury would not have convicted had
such evi dence been presented. The conviction rmust be affirmed.
PO NT X
THE CONFESSI ON WAS ADM SSI BLE (rest at ed)

Cl ai m ng police m sconduct during the interrogati on Waver
asserts it was error not to have suppressed his statenment.!® The
court correctly admtted the confession upon a finding of no
police m sconduct, but rather Weaver knowingly and intelligently

wai ved his Mranda v. Arizona, 384 U S. 436 (1966) rights.

The review standard is that “a presunption of correctness”

applies to a court’s determ nation of historical facts, but a de
novo standard applies to | egal issues and m xed questi ons of | aw

and fact that wultimately determne constitutional issues.

Smithers v. State, 826 So.2d 916 (Fla. 2002); Connor v. State,

YWeaver makes no claim he asked for a |awer (IB 74-76).
The suppression hearing testinmony in this area wll not be
addressed and the issue should be found abandoned.
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803 So.2d 598 (Fla. 2001). “When, as here, a defendant
chal l enges the voluntariness of his or her confession, the
burden is on the State to establish by a preponderance of the
evi dence that the confession was freely and voluntarily given.”

DeConi ngh v. State, 433 So.2d 501 (Fla. 1983). “In order to find

that a confession is involuntary within the meaning of the
Fourth Amendnent, there nmust first be a finding that there was

coercive police conduct.” State v. Sawer, 561 So. 2d 278, 281

(Fla. 2d DCA 1990), citing Colorado v. Connelly, 479 U S. 157

(1986) . “The test of determning whether there was police
coercion is determned by reviewing the totality of the
ci rcunmst ances under which the confession was obtained.” Sawyer
561 So.2d at 281.

During t he suppression hearing, thelead detectives, Waver,
def ense expert Dr. O she, and O ficer Bronson testified.
According to Abranms, at 7:45 a.m on 1/6/96, he net Waver at
the cenetery adjacent to the west side of the |ake as Waver
| ay handcuffed. During Waver’'s drive to the station, he asked
“How s the cop?”, but no one answered (T10 1471-78, 1556-57;
T11l 1761-62).

Pal azzo and Waver conpleted the Mranda form and Waver
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agreed to tal k, but only off-tape.?® Waver confirnmed he refused
to be taped and told the police if they insisted on a recording,
he needed a | awer. Nothing was prom sed Weaver in return for
hi s confession, nor was he threatened. He agreed to assist the
police in finding the gun and doing a “wal k-through” of the
scene (T10 1481-88, 1494-98; T11 1574-76, 1609-20, 1631, 1717-
29; T12 1771).

Several tines on the day of his arrest, Waver asked about
Peney and whether he wore a vest. Al t hough the police knew
Peney had died, they did not disclose this, but redirected his
attention el sewhere. They deni ed Weaver’s all egation that he
was told Peney was fine, and Weaver admtted initially the
police did not give Peney’'s condition. Waver was not inforned
of Peney’s death as the police wanted a truthful statenment and
wanted himto continue tal king. Wen Waver saw blood in the
area of the shooting, he again asked about Peney’s vest and was

told one was worn, but he had an injury to his side. Waver

2O\Weaver confessed to having been stopped by two officers.
They conversed about his identification and whether he had any
weapons. \When asked to place his hands on the cruiser, Waver
knew they would find his gun and arrest him thus, he ran
Adm tting the police were gaining on him and not wanting to be
shot, Weaver turned and fired. Looking back, he saw the officer
laying in the street and his partner approaching. Weaver
continued to run, trying to evade the search. He di scarded
clothing and his .357 blue steel Smth and Wesson revol ver, and
hidin Cliff Lake over night. (T10 1491-94, 1498; T11 1620-23).
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cl ai mred he needed to know the officer’s condition as it would
i mpact on whether he gave a statenment. Weaver asserted had he
known Peney was dead, he would not have tal ked. (T10 1498-99;
T11 1579-91, 1652, 1661, 1700-03, 1720-25, 1763-65, 1777-79).

Dr. Oshe testified as a defense expert. He had not
reviewed Weaver’'s police confession nor had he reviewed the
audi o/ vi deo tape of the wal k-through, but had tal ked to defense
counsel and read the suppression hearing testinony of Abrans,
Pal azzo, and Weaver. O the 101 tinmes Dr. Ofshe testified in
crimnal trials, none were for the State. Dr. Ofshe opined
Weaver was mani pulated and |lied to, but cooperated out of fear
of bei ng beaten and hope of better treatment (T12 1867-68, 1879-
90, 1895-98, 1906-07, 1911).

In ruling, the judge considered the witnesses’ credibility
and credited the testinmony of Abrams and Palazzo in finding
Weaver was given his Mranda rights. Also, Waver “specifically
conditioned” his talking to the police on the fact he not be
recorded and this was “a valid condition.” The court ruled the
officers could testify “as to their recollection as to the
statenments made by t he Def endant” both at the station and during
t he wal k-t hrough, but the tapes of those conversation could not
be played because of Waver’s condition he would talk only if

not recorded (T13 2028-29, 2033). The judge found “no
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nm srepresentations or misstatenents made by the police” with
respect to Peney’ s condition. Rejected also was the “inplied
suggestion” the police were obligated to inform Waver of
Peney’s condition or to answer all of his questions; such would
be adding an unnecessary condition to Mranda (T13 2030-31).
Weaver’'s waiver and confession was found to be know ng,
intelligent, and voluntary - he was found to be intelligent and
articulate. Also, the court concluded, Waver took the position
he woul d not speak on tape, but “did not persist in refusing to
speak to the police officers based on his not getting the answer
to the question as to the condition of O ficer Peney”:
Al t hough the officers on a nunber of
occasions refused to answer that question
t he Defendant could have, as he did wth
respect to deciding not to speak to themif
the conversation was recorded, could have
refused to answer the questions until he got
a specific answer.
He did not get a specific response to
t hat question (Peney’'s condition), yet he
still neverthel ess continued and persisted
in answering the questions....
So | find his - that there was no - by
refusing and omtting to answer that
question, that that was a scheme of del usion
desi gned to i nduce the Defendant to testify.
(T13 2030-33).

The court’s factual findings are supported by the record and

| egal concl usions are proper. Moran v. Burbine, 475 U S. 412
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(1986) (finding constitution does not require suspect know and
under st and every possi bl e consequence of M randa waiver); O egon
v. Elstad, 470 U. S. 298, 316-17 (1985). Once M randa warni ngs
are given, official silence <cannot cause a suspect to

m sunderstand the nature of his rights. See U.S. v. Washi ngton

431 U.S. 181, 188 (1977). As noted in Washington, a defendant

who has been advised he has the right to remain silent is in a
curious position to conplain his statement was conpelled. 1d.
There is no constitutional requirenent a suspect be given al

the information he may feel useful in making his decision or

“mght...affect his decision to confess.” Moran, 475 U S. at
422. The police have never been required to help a suspect
deci de whether or not to talk. I d. It has never been a

constitutional requirenment the police mke sure the defendant’s
wai ver was a prudent decision. Hence, the denial of the notion
to suppress Weaver’'s oral statenents was proper and shoul d be
af firmed.

However, if it were error, such was harm ess as the jury
heard Peney’s dying declaration along with the accounts of
Meyer’s and the |aw wi tnesses who reported Weaver shot Peney.
Such was confirmed by the ballistic and forensic evidence that
Peney’s blood was on weaver’s bullet. Even absent Weaver’'s

confession, there was sufficient evidence to prove Waver’s
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gui l t. Any alleged error was harm ess beyond a reasonable
doubt. DiGuilio, 491 So.2d at 1139.
PO NT XI

PENEY' S DYI NG DECLARATION WAS ADM TTED
PROPERLY (rest at ed)

Al l egi ng Peney’ s dying declaration presented through his
twin brother Todd (“Todd”) was inadm ssible because its
probative value was out weighed by its prejudicial effect and
that identity was not at issue, Waver seeks reversal.
Adm ssion of evidence is within the court’s discretion and w |
not be reversed absent an abuse of discretion. Ray, 755 So.2d at
610; Zack, 753 So.2d at 25; Trease, 768 So.2d at 1053, n. 2.
Under this standard and contrary to Waver’'s position, the
testinmony was relevant, not unduly prejudicial, and admtted
properly as a dying decl arati on.

Pre-trial, Waver’s counsel noved to preclude the adm ssion
of the dying declaration and to bar Todd from testifying.
Weaver relied upon counsel’s witten nmotion in arguing to the
court. The court ruled the testinony adm ssible as a dying
decl aration; Todd was the w tness who was privy to the entire
conversation. The ruling was based upon Todd' s testinony he was
with his twin brother at the hospital. They were very close
sonetimes communi cating w thout speaking. Peney kept telling
Todd he | oved him which was sonet hi ng he had never said before,
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and that he was shot by the 5 10" white male suspect he was
checki ng. The man had a black .357 gun. In severe pain,
critically wounded, and scared, Peney knew he was dying. (T15
2284-90, 2296-2306).

The issue was revisited before Todd testified. During the
di scussi on, Weaver stated he did not object to Todd giving the
facts, but it was “highly prejudicial” because “there’s no way
to ask questions” on cross-exam nation “w thout making yourself
| ook bad....” The court reaffirmed its pre-trial ruling (T31
5415-18) .

Peney’s declaration was an exception to the hearsay rule.
Under section 90.804(2)(b), Florida Statutes, a statenent about
the “physical cause or instrunmentality” of his inpending death
made by a person “under the belief of inpending death” is
adm ssi bl e. Peney spoke of the person who inflicted his wounds
and of the instrunmentality of the injury. It was clear fromthe
ci rcunmst ances he knew he was dying - he told Todd he | oved him
sonet hi ng he had not said before, he was in great pain, and, as
a police officer, he knew he had been shot in the chest with a
.357 gun. It was not necessary for Peney to utter the words he

was dying for the statement to qualify as a dying decl aration.

Pope v. State, 679 So.2d 710 (Fla. 1996); Henry v. State, 613

So.2d 429 (Fla. 1993).
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The statement was relevant to the crine as Peney identified
t he person who shot himand the weapon used. The fact this data
was disclosed to a twin brother should not preclude the State
from using the probative evidence. Weaver, having killed a
person with a twin brother should not be shielded fromthe truth

of his actions. Cf. Henderson, 463 So.2d at 200 (holding

def endant should expect to be confronted with evidence of
“acconplishnments”).

Even if it were error, such was harm ess. DiGuilio, 491
So.2d at 1139. MWers was with Peney when they stopped Waver
and was part of the chase. Further, Myers saw Waver turn, aim
and fire upon Peney who fell imediately. This was confirnmed by
eye-w t nesses. The bullet containing Peney’'s DNA was from
Weaver’s gun. Weaver admtted to the police confrontation and
firing his weapon. The mere fact Peney’'s dying declaration,
identified Waver does not mandate reversal here. Wth the
ext ensi ve evidence of Waver’s guilt the conviction should be
af firmed.

PO NT XI |

EVI DENCE OF AN ATTEMPTED ARMED BURGLARY OF A
CONVEYANCE WAS ADM TTED PROPERLY (rest ated)

Weaver argues the court erred in admtting evidence of the
attempted arnmed burglary of the conveyance occupi ed by Graciela
Otiz (“burglary”) as “inextricably intertwined” wth the
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murder. This Court will find the evidence was properly adm tted
to establish the entire context of the nurder and other crinmes.
Moreover, even if this Court finds error, such was harmn ess.

At the outset it nust be recognized that contrary to
Weaver’'s assertion (1B 79), the State was not allowed to rely
upon the burglary evidence to argue a fel ony-nurder theory. The
court ruled the State could not argue felony-nurder, it was not
argued in the State’s closing, and the jury was not instructed
on the theory (R5 683; T6 790-91; T30 6248). Hence, it is an
i Ssue on cross-appeal .

It is well-established, adm ssion of evidence is within the
court’s discretion and will not be reversed absent a clear

abuse. Thomas v. State, 748 So.2d 970, 982 (Fla. 1999); Sexton

v. State, 697 So.2d 833 (Fla. 1997); Heath v. State, 648 So. 2d

660 (Fla. 1994). The burglary evidence was adm ssi bl e under
section 90.402, because it was “inextricably intertw ned” wth
t he charged crines and necessary to prove the entire context of

t he nurder.

In Giffinv. State, 639 So.2d 966, 968 (Fla. 1994), this
Court distinguished between evidence admtted under section
90.404(2)(a), Florida Statutes - WlIllians rule evidence - and
evidence admtted to establish the entire context of the charged

crime and found “evidence of wuncharged crimes which are
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i nseparable from the crinme charged, or evidence which is
inextricably intertwined with the crinme charged, is not Wllians

rul e evidence.” Coolen v. State, 696 So.2d 738, 742 (Fla. 1997).

“I nseparable” or “inextricably intertw ned” evidence includes
evidence that is “inseparably linked in tinme and circumnstance,”

Erickson v. State, 565 So.2d 328 (Fla. 4th DCA 1990), and which

is “necessary to fully describe the way in which the crim nal

deed happened,” T.S. v. State, 682 So.2d 1202 (Fla. 4th DCA

1996) . Adm ssible “inseparable crine” evidence “explains or

throws |ight upon the crime being prosecuted” and allows the

State “to present an orderly, intelligible case... Tumul ty v.

State, 489 So.2d 150 (Fla. 4th DCA 1986). See Ferrell v. State,

686 So.2d 1324, 1329 (Fla. 1996). “lnseparable” crinmes evidence

clearly includes evidence describing the events prior or |eading

up to the crinme. Zack, 753 So.2d at 16-17; Danren v. State, 696

So.2d 709 (Fla. 1997); Ferrell, 686 So.2d at 1324; Anderson V.

State, 841 So.2d 390 (Fla. 2003); Consalvo v. State, 697 So.2d

805, 809 (Fla. 1996); Coolen, 696 So.2d at 742-43; Henry v.

State, 649 So.2d 1361 (Fla. 1995); State v. Cohens, 701 So.2d

362 (Fla. 2d DCA 1997).
To admt only the facts of Peney’'s shooting would have
pai nted an inaccurate and inconplete picture of the events

surroundi ng the crinme. Waver’s suspicious behavior, noted not
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only by the police, but by private citizens, prior to and at the
time he was observed and stopped by Peney, was interwoven with
the earlier attenpted burglary. The jury was entitled to know
the context within which the crime was conm tted. Here, the
record reflects fromthe tine of the burglary to the hom ci de,
Weaver was lurking surreptitiously and concealing a gun in his
pants following the 8:00 p.m burglary of Otiz which was
attenmpted at gunpoint, the sane gun used to kill Penny. Otiz
reported the crime to the police who issued a radio BOLO. Near
10: 00 p.m, King Irving saw a man wearing a shirt |ike Waver’s
| urking near the bushes of the Gene Wi ddon Vocational School.
(SR15 403-23). At 10: 30 p. m, Barbara Engl e wi t nessed Waver
shoot Peney and Meyers testified he and Peney spotted Waver
near the Gene Whiddon Vocational School appearing nervous.
VWi |l e detaining Waver just two hours and 1.6 nmles from the
burglary scene, he fled when Peney asked if he were arned.
During this flight, Waver turned, took a shooting stance, and
fired upon Peney, killing him Weaver used the sanme gun for
both crimes. The court properly admtted the evidence of the
burglary as “inextricably intertwined” with the nurder. The
hom ci de was the result of Waver’s continued fleeing fromthe
site of the burglary to his car, which was interrupted by

Peney’ s detention.
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The evidence of the burglary did not beconme a “feature” of
the trial. The court went to great lengths to ensure the
testimony was as limted as possible. Weaver’'s reliance on

Porter v. State, 715 So.2d 1018 (Fla. 2d DCA 1998) is m spl aced.

In Porter, the Second District held that a wife's statenent,
“he’s trying to kill me”, as the police entered her honme in
response to a donestic violence call, was not “inextricably
intertwined” with the husband’ s | ater charges for resisting an
officer with violence and battery on a | aw enforcenent officer.
The court’s ruling was prem sed on the fact there was a clear
break between the wife' s statenent and the defendant’s |ater
altercation with police. Conversely, here, there was no break
bet ween the burglary and Peney’s nurder. The hom cide was the
result of Waver’'s continued fleeing from the site of the
burglary to his car, which was i nterrupted by Peney’s detention.

Finally, even if error, the adm ssion of the burglary
evi dence was harnl ess and there is no reasonable probability it
affected the outcone of this case. DiGuilio, 491 So. 2d at 1139.
The evidence establishing Waver shot and killed Peney was
over whel m ng. In addition to eyew tnesses, ballistic, and
forensic evidence proving Weaver killed Peney, Waver adnitted
he fired his gun in Peney’'s direction so he could see the flash.

Consequently, there is no possibility the chall enged testinony
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af fected the verdict.
PO NT Xl |

THE NEW TRI AL REQUEST WAS DENI ED PROPERLY
(restated)

Weaver asserts his notion for new trial should have been
granted because the court made erroneous rulings with respect
to: (1) sufficiency of the evidence for prenmeditation and
aggravat ed assault, (2) defense continuance, (3) suppression of
confession, and (4) evidence of the attenpted arnmed burgl ary of
a conveyance (1B 83-85). There was sufficient evidence of first
degree nurder and aggravated assault, thus, the new trial was
deni ed properly. Further, as analyzed in Points IV, X, and Xl
here, the court ruled on those matters correctly. There was no
basis for a newtrial. This Court nust affirm under the abuse

of discretion standard applicable here. Whods v. State, 733 So.

2d 980, 988 (Fla. 1999) (noting review standard is abuse of

di scretion); Gonzalez v. State, 745 So. 2d 542 (Fla. 4th DCA

1999).

I n considering the notion for newtrial, where Waver relied
upon his witten notion, the court noted it had addressed the
i ssues raised both before and during the trial and relied upon
those rulings in denying a newtrial (R11 1278, 1334; T38 6750-
52). Wth respect to the challenge to the court’s rulings on
defense (1) continuance, (2) confession, and (3) notion in
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limne regarding the attenpted armed burglary of a conveyance,
Weaver points to nothing nore than his argunment raised in the
i ndi vi dual appellate points (IB 83-84 n. 35-37). The State
relies on and reincorporates its analysis presented in Points
1V, X, and XIl, and thereby, submts the record establishes the

court did not abuse its discretion in those matters. Hence, a

fortiori, there is no basis for a newtrial. Wke v. State, 813

So.2d 12, 22 (Fla. 2002)(rejecting claim of cunulative error

because no individual errors occurred); Downs v. State, 740

So.2d 506 (Fla. 1999); Zeigler v. State, 452 So.2d 537 (Fla.

1984), sentence vacated on other grounds, 524 So.2d 419 (Fla.

1988); Chandl er v. Dugger, 634 So.2d 1066 (Fla. 1994).

Turning to the challenge to proof of preneditation, the
noti on was deni ed properly as the weight of the evidence proved

Peney was killed with preneditation.? |In Tibbs v. State, 397

So. 2d 1120 (Fla. 1981), this Court held the consideration in
resolving a notion for new trial was not the sufficiency, but
the weight of the evidence and the weight is a sonmewhat
subj ective concept. See Florida Rule of Crimnal Procedure,

3.600(a)(2).

2Mhile Weaver clainms “the underlying attenpted arned
robbery was not properly proven”, the record shows the State was
precluded fromutilizing a felony nurder theory and proceeded
solely on preneditation. The felony nurder theory was not
argued in closing nor was an instruction given (T30 6248).
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As this Court is well aware, it announced and defined the

el ements of prenmeditationin Sireci v. State, 399 So.2d 964, 967

(Fla. 1981). See Wods v. State, 733 So. 2d 980, 988 (Fla

1999); Jackson v. State, 575 So. 2d 181 (Fla. 1991). Waver’s

actions here amounted to preneditation. The evidence
establ i shed Waver knew he would be arrested when Peney
di scovered the concealed firearm thus, he took off running.
Recogni zi ng, Peney was gai ning on him and was approxi mtely 25
feet behind, Waver, pivoted, brought his arns up “poi nt bl ank”
and fired one round fromhis .357 revolver directly at Peney,
hitting himin the chest (T29 4881-82). Although he clai med he
did not intend to kill, but nmerely to frighten the officers, the
jury and court were permtted to reject Waver’s excuse. Hi s
actions as wtnessed by Mers and other lay wtnesses
established premeditated nurder from the fear of arrest, the
desire to escape, the decision to produce a .357 revolver, aim
and fire it, hitting Peney in the chest. Evans, 838 So.2d at

1095 (finding preneditation in part on fact defendant ainmed gun

at victimand fired single shot); Philnore v. State, 820 So.2d
919, 931-32 (Fla. 2002) (recognizing single gunshot to head
shows preneditation). The notion for new trial was denied
properly.

Al so, there was sufficient evidence of aggravated assault.
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Foll owi ng Peney’s shooting, Waver did a stutter step and
brought his gun around and pointed it at Myers. Mers testified
Weaver did not fire because Mers shot at Waver first (T29
4885) . A reasonabl e person would be put in fear by Waver’'s

actions. Valdes v. State, 626 So.2d 1316, 1322 (Fla. 1993)

(affirmng conviction for aggravated assault where co-def endant

poi nted gun at victim,; Jefferson v. State, 776 So.2d 1089

(Fla. 4th DCA 2001) (finding brandishing weapon in victims
presence sufficient to support aggravated assault); Geen V.
State, 706 So.2d 884 (Fla. 4th DCA 1998) (finding prima facie
evi dence of aggravated assault even though gun not pointed at

anyone in particular); Lester v. State, 702 So.2d 598 (Fla. 2d

DCA 1997) (noting jury could determ ne unloaded BB gun was
danger ous weapon sufficient to establish aggravated assault when
poi nted at officer). Myers had just wi tnessed Waver shoot
Peney, then turn and point the gun at him As Myers stated, he
believed if he did not fire upon Weaver, Waver woul d have shot
him This Court nust affirm

PO NT XIV

WEAVER S OVERRI DE DEATH SENTENCE | S PROPER.
(restated)

Weaver’'s first challenge to his death sentence is that the
court inproperly restricted his presentation of evidence and
counsel’s penalty phase closing argunment by sustaining the
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State’s objection to counsel’s referencing to/reading from a
newspaper article about a Texas murder (T38 6660-61).22 Defense
counsel argued it was admissible as the jury's sentencing
deci si on woul d be based on conparing Weaver with ot her death row
inmates (T38 6660). This Court has recently rejected this

argunment in Hess v. State, 794 So.2d 1249 (Fla. 2001), holding

the court erred by allowing counsel to discuss Ted Bundy,
Jeffrey Dahmer, and Charles Manson finding the i ssue controlled

by Herring v. State, 446 So.2d 1049 (Fla. 1984), receded fromon

ot her grounds, Rogers v. State, 511 So.2d 526 (Fla. 1987). This

Court noted “there is no requirenent in [Lockett v. OChio] for

the adm ssion of evidence regarding the circunstances and
sentences in other death penalty cases.” Hess at 1269. It is
not relevant for the jury to consider the cases of other death
row i nmat es because that relates to sentence proportionality,
which is an appropriate consideration for the trial court and
this Court, but not for the jury. It was irrelevant for the
jury to consider the Texas case here.

Weaver’'s argunment the court erred in “reading” two letters

22\\eaver does not explain how the court’s ruling prevented
him from “presenting evidence.” What counsel says during
closing argunment is not evidence. He cites to (T 6476-77),
whi ch involved the court’s exclusion of certain photographs;
however, his conplete failure to nake any argument on the issue
requires affirmance. See Cooper v. Crosby, slip op. case no.
SC02- 623 (Fla. June 26, 2003).
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fromthe public asking himto inpose death, but not reading | aw
review and other articles submtted by former counsel, 1is

flawed. This issue is not preserved. Steinhorst, 412 So. 2d at

338. Counsel never argued the court should read these articles
because it had inadvertently read the two letters from the
public.?® To the contrary, when asked for his position, defense
counsel took no position responding “[j]Judge, it’s a |law review
article from Boston University Law review. If you have an
interest in reading it, that's fine. Watever, you want to do
is fine with me. 1’ve made ny argunents in ny [sentencing]
menon.” Defense counsel did request the court not read any nore
letters fromthe public and the court explained his secretary
was screening his mail (ST1 7-10). Even if the issue were
preserved, it is nmeritless. The court read the letters
i nadvertently and did not consider themin ruling. There is no
authority requiring himto read such materi al s.

Weaver also clains the court failed to properly consider and

weigh all the mtigating evidence. Canpbell v. State, 571 So.

2d 415 (Fla. 1990), established the relevant review standards
for mtigating circunstances: (1) whether a circunstance is

truly mtigating is a question of |aw, subject to de novo review

2The court explained it inadvertently read the letters
because they were opened by his secretary and put in his mail
(ST1 6-7).
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by this Court; (2) whether a mtigator has been established by
the evidence is a question of fact and subject to the conpetent
substanti al evidence standard; and (3) the weight assigned to a
mtigator is within the court’s discretion, subject to the abuse
of discretion standard. Kearse, 770 So. 2d at 1134 (observing
whet her particular mtigator exists and weight assigned are
within court’s discretion); Trease, 768 So. 2d at 1055 (recedi ng
in part from Canpbell and hol di ng though a court nust consider
all mtigation it my assign no weight to established
mtigator).

The court’s order states Waver requested five statutory
mtigators: (1) no significant history of prior crimnal
conduct; (2) good enploynent record; (3) contribution to
soci ety/charitable and humanitari an deeds; (4) good parent; and
(5) religious devotion and seven non-statutory mtigators: (1)
of fense circunstances; (2) cooperation wth police; (3)
potential for rehabilitation; (4) adaptation to prison |life and
future value to society; (5) sorrow over victim s injury/death;
(6) pretrial and trial conduct; and (7) any other mtigation
within court’s the know edge.

The court found Weaver established the statutory mtigator
of “no significant history of prior crimnal activity” (little

weight) and rejected Waver’'s “good enploynent record,”

86



“contribution to society/charitable and humanitarian deeds,”
“good parent” and “religious devotion” (R 1466-1473). The *“good
enpl oynment record” was found to be non-statutory mtigation of
noderate wei ght. The three other statutory factors were
rejected as not established by the greater weight of the
evidence (R 1466-73). Regarding non-statutory mtigation, the
court found Waver’'s “cooperation with the police” (noderate
wei ght) and adaptation to incarceration/future value to society
(little weight) had been established, but rejected the offense
circunstances, “potential for rehabilitation,” “sorrow over the
victims injury and death,” “pretrial and trial conduct,” and
any other mtigating circunmstance within the court’s know edge,
as not established by the greater weight of the evidence (R
1473-78).

Weaver argues the court erred by rejecting certain
mtigators as not established by the greater weight of the
evi dence and abused its discretion regardi ng the wei ght assi gned

to the mtigation found. VWi |l e aggravators nust be proven

beyond a reasonabl e doubt, Geralds v. State, 601 So. 2d 1157
(Fla. 1992), mtigators are "reasonably established by the
greater wei ght of the evidence." Canpbell, 571 So. 2d at 419-20

(Fla. 1990); Nibert v. State, 574 So. 2d 1059 (Fla. 1990). 1In

analyzing mtigation, the judge nust (1) determ ne whether the
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facts alleged as mtigation are supported by the evidence; (2)
consider if the proven facts are capable of mtigating the
puni shnent; and if the mtigation exists, (3) determ ne whether
it is of sufficient weight to counterbal ance the aggravati on.
Rogers, 511 So. 2d at 534. Whether a mitigator is established
lies with the judge and “[r]eversal is not warranted sinmply
because an appellant draws a different conclusion.” Sireci V.

State, 587 So. 2d 450, 453 (Fla. 1991); Stano v. State, 460 So.

2d 890, 894 (Fla. 1984). Resolution of evidentiary conflicts is
the trial court's duty; “that determ nation should be final if
supported by conpetent, substantial evidence.” |d.

There is substantial, conpetent evidence supporting the
court’s rejection of Weaver’s “contribution to
soci ety/charitable and humani tari an deeds” as a mtigator. The
only evidence in support of this mtigator cane fromfamly and
friends and was general and conclusory in nature. As the court
noted, nost of the testinmony was extrenely renote in tine (R
1469-70). Simlarly, there is substantial, conpetent evidence
supporting the rejection of the “good parent” nmitigator. As the
court found, Weaver “abdicated his parental responsibility to
[ his son] Nicholas, by quitting his job where he was capabl e of
financially supporting his son, leaving N cholas in North

Carolina, and ceasing to provide the daily care and conmi t nent
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of love to the child, in order to aimessly travel.” (R 1470).

The record also supports rejection of Waver’'s “religious
devotion.” Though there was testinony about his religious
practices in high school, the record shows thereafter, Waver
was convicted of breaking, entering and larceny of a hotel,
| arceny  of a vehicle, speedi ng, possessi on  of drug
par aphernalia, possession of marijuana, DU, reckless driving,
and illegal discharge of a firearmon Ganel ands. Al so, Waver
concei ved a child out-of-wedl ock and abandoned hi mas a toddler.
Thi s behavi or does not show a continuing and abi di ng attachnment
to religion (R 1470-71).

The court’s rejection of Weaver’s  “potenti al for
rehabilitation” is supported by substantial, conpetent evi dence.
Weaver points to testinony fromhis famly and friends *“that he
had a good prospect for rehabilitation and that he had been
friendly and helpful to others and good with children,” as
proving mtigation, but fails to acknow edge he had been
af forded an opportunity for rehabilitation after the series of
m nor offense, but failed to inprove his conduct. Waver was
now found guilty of the “ultimate crinme,” the nurder of an
of ficer.

Li kewi se, the evidence Waver asked whether Peney wore a

vest (T 1590, 1955) and offered a tearful apology to the
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victims fam |y, does not establish the “renmorse” mtigator. As
the court found, Weaver’s apology was for the victims famly
having to endure a trial and for the loss of their son; Waver
never admtted shooting Peney. Further, the court noted
Weaver’'s steadfast claimthat it was Myers’ bullet that killed
Peney served to aggravate the famly's grief. The court found
Weaver’'s sorrow to be over his own predi canent and noted he
expressed no renorse during the guilt or penalty phase. The
court questioned the sincerity of Weaver’s apol ogy and found it
cal culated to generate synpathy for hinself. The court al so
found Weaver’s concern over whether the victim was wearing a
bul | et proof vest to be a subtle inquiry to determ ne the nature
and extent of the charges he ultimtely faced. Finally, the
court properly rejected Waver’'s “conduct pretrial and during
trial” as a mtigator. Waver’s trial behavior and ability to
get along and be respectful in court was attributed to the fact
he was given little chance to act out or m sbehave. Waver wore
a stun belt and there was extensive security in the courtroom
Weaver’'s conplaint the court abused its discretion in the
wei ght assigned to the mtigators is neritless. He takes issue
with the fact the court assigned noderate weight to the "“good
enpl oynment record” and “adaptation to a life of incarceration,”

argui ng both should have been given great weight. A review of
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the record shows the court properly analyzed the mtigation and
gave wei ght assignments from very little to noderate. Thi s
conplied with Trease and Al ston.

Weaver chall enges the override of the |ife recomrendati on.

In Tedder v. State, 322 So.2d 908, 910 (Fla. 1975), this Court

held “[i]n order to sustain a sentence of death following a jury
recommendation of life, the facts suggesting a sentence of death
shoul d be so clear and convincing that virtually no reasonabl e

person could differ.” If there is a reasonable basis for the

jury’s life recommendation, an override is inproper. Jenkins v.
State, 692 So.2d 893 (Fla. 1997). Still, the fact a def endant
can point to sonme mtigation in the record does not nmake an

override automatically erroneous. Zeigler v. State, 580 So.2d

127, 131 (Fla. 1991) (opining “judge’ s override is not inproper
sinply because a defendant can point to sone evidence
established in mtigation”). The mtigation nust be sufficient
in light of the aggravation and other case circunmstances to
establish a reasonabl e basis for the jury' s |ife recomendati on.

Here, it is clear the mtigation, when considered agai nst
t he outrageousness of this crinme and the wei ghty aggravation, do
not provide a reasonable basis for the jury’ s recomendati on.
The court found two aggravators: prior violent felony based on

cont enpor aneous convictions for resisting with violence and
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aggravat ed assault of Myers, a different victim and the nurder
victim Peney, was a |law enforcenment officer engaged in the
performance of his official duties nerged with the avoid arrest,
and nmurder conmtted to hinder | aw enforcenment (R 1463-65). The
court found one statutory mtigator, “no significant history of
prior crimnal activity”, but gave it little weight because
Weaver had eight prior convictions over an 11 year period from
1979 to 1990 (R 1466). As the court found, these convictions
constitute more than “a mere ‘brush with the law and passing
contact with |Iaw enforcenent.” (R 1466). \Vhile the court was
conpelled to find mtigator, because of the renoteness of the
prior crinmes and their non-violent nature, the court could not
“conpl etely overl ook the nunber of occasions [Waver] viol ated
the aw [even though they were non-violent] and the extensive
time frame during which these violations transpired.” (R 1466).
The court found three non-statutory mtigators: (1) “good
enpl oynment record” (noderate weight; (2) “cooperation with the
police” (nmoderate weight), and (3) adaptation to prison
life/future value to society (little weight) (T 1466-72).
Weaver’s mtigation was mnor and pales when conpared to the
severity/enormty of the crime commtted:

In the schene of things, how does the (1) nerciless

gunni ng down and mnurder of this young police officer,

in full uniform while discharging his public duties,

on a heavily traveled road, in full public view, and
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(2) the contenporaneous aggravated assault with the
sanme .357 magnum handgun of a fellow police officer
by an experienced marksman, who uncontrovertedly,
expressed a deep seated aninpbsity and hatred toward
| aw enf orcenent officers, and using self-made bullets
designed to explode and inflict fatal damage stack up
agai nst the countervailing considerations that (1) the
killer had seven prior contacts with |aw enforcenment
over an eleven year period albeit for nonviolent
i ncidences, (2) that the killer, unenployed at the
time of his arrest, suddenly and unexpectedly quit a
good paying job in North Carolina |eaving his son and
parental responsibilities behind to travel to Florida,
where in the year preceding his arrest for this
dastardly deed he held three different jobs and was
unenpl oyed at the time of the nurder, (3) that this
sane person, although never admtting he nmurdered the
police officer nevertheless assists themin |ocating
a shirt he wore at the tinme of the killing, the gun
used to perpetuate the killing, and the car he lived
in that was fully |loaded to the hilt with an enornous
ampunt of ammunition (over 300 rounds) and (4) that
the killer has adjusted well to his incarceration
pending the trial of this case by securing a GED, and
sendi ng sel f-drawn cards and comuni cati ng positively
with his famly. This Court suggest that the essence
of mtigation is nowhere near that required to offset
t he aggravators and support a |life sentence.

(T 1488-89). In Zeigler, this Court affirmed an override where
the defendant had simlar mtigation to Waver: (1) no
significant crimnal history; (2) good prison record; (3)
church/community involvenent; and (4) good character. Thi s
Court found the mtigation “m nuscule in conmparison wth the
enormty of the crinmes commtted. The defendant not only
murdered his own wife in order to obtain insurance proceeds ..
but also murdered three other people in an elaborate plan to
cover up his guilt.” 1d. 131
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The court’s order contains an exhaustive anal ysis of cases
where overrides have been reversed and it is clear none of the

mtigation found to provide a reasonable basis for the jury’'s

recommendation in those cases is present here. There was no
evi dence Waver has brain danmage, neurol ogical inpairnment,
mental illness or enotional inpairnent. To the contrary, the

court found himto be a bright man, one of direction and purpose
(R 1481). Also, there was no evidence Waver was inpoveri shed,
under the influence of substances at the time of the offense, or
physically or enmotionally abused as a child. Waver’s reliance

upon Jenkins v. State, 692 So.2d 893 (Fla. 1997), Hardy v.

State, 716 So.2d 761 (Fla. 1998), Caruso v. State, 645 So.2d 389

(Fla. 1994), Fead v. State, 512 So.2d 176 (Fla. 1987), and

Ramrez v. State, 810 So.2d 836 (Fla. 2001), is msplaced.

Jenkins is imediately distinguishable from the instant case.
As the court found, the defendant in Jenkins resisted arrest by
grabbing the officer’s gun and shooting himin the |eqg. The
officer bled to death. This Court found a reasonable basis for
the Iife recomendati on was the circunstance of the nurder. The
of ficer was shot once in the leg. There was reason for the jury
to give very little weight to the prior violent felony
aggravator (shooting into occupied dwelling) because the

victimwife testified she married the defendant after the
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i ncident and they worked together nanagi ng property.
Conversely, here, Waver not only shot and nurdered Peney,
but also pointed his gun at Myers. Unlike Jenkins, Waver was
an experienced marksman, who made his own bullets and used his
own gun to nmurder Peney. Weaver was al so carrying an extra clip
and his bullets were designed to penetrate deeply and expl ode.
Hardy is |ikew se inapposite. The defendant there was 18,
had been physically and enotionally abused as a child, with an
i npoveri shed upbringing, and shot hinmself in the head,
inflicting brain damage, after nurdering the police officer.
Weaver experienced none of these circunstances. Caruso is
i napplicabl e because the defendant may have been on drugs and
commtted the nurders of his elderly neighbors in anirrational,
drug-induced frenzy. That factor coupled with his age, non-
violent crimnal history, testinony that he was a | oving person
and good enpl oyee were found to be a reasonabl e basis to support
the jury’s recommendati on. Again, there are no simlar facts
here. Fead (holding several valid mtigators supported life
recomrendation: (1) wunder influence of alcohol; (2) under
extreme mental and emotional distress; (3) hard worker and
supported famly; and (4) nodel prisoner); Ramrez (holding
mtigation defendant was subjected to sexual abuse, physically

abused by nentally ill father, and was source of enotiona
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support and encouragenment for his famly, provided reasonable
basis for life recommendation).

Finally, Waver’s death sentence is proportional. Porter v.
State, 564 So. 2d 1060, 1064 (Fla. 1990) (hol di ng proportionality
i's not conparison between nunmbers of aggravators and mtigators,
but is conparison to other capital cases). This Court’s

function is not to reweigh the aggravators and mitigators, but

to accept the trial court’s weighing. Bates v. State, 750 So. 2d

6 (Fla. 1999). For proportionality, the State relies upon

Franqui v. State, 804 So.2d 1185 (Fla. 2001) (murder of police
of ficer by shooting himin hip during bank robbery, where there
were three aggravators--prior violent felony, felony-nmurder and

victim was officer, nerged with avoid arrest and hinder | aw

enforcenent); Burns v. State, 699 So.2d 646 (Fla. 1997) (nurder
of officer where avoid arrest and hindering |aw enforcenment
aggravators were found, but nerged into one and only one

statutory mtigator of no significant crimnal history was

found); Arnmstrong v. State, 642 So.2d 730 (Fla. 1994) (nurder of
of ficer during robbery with three aggravations — prior violent
felony, felony-nmurder nmerged with pecuniary gain, and victi mwas
of ficer, merged with avoid arrest and hi nder | aw enforcenment and
def endant clained brain injury, but failed to show how it

af fected behavi or and present ed sever al nonst atutory
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mtigators); Gonzalez v. State, 786 So.2d 559 (Fla. 2001).

Weaver ar gues Florida’'s capi t al sent enci ng IS
unconstitutional warranting vacation of his sentence. He
challenges the failure to allege the aggravators in the
i ndi ct mrent and to have the jury nake specific findings regarding
t he aggravators.

1. The Ring issue is not before this Court properly- Only
one (1) of Weaver’s two challenges to the validity of Florida's
capital sentencing schenme in section 921.141, Florida Statutes

is preserved. Steinhorst, 412 So. 2d at 338. Here, while Waver

argued his Sixth Amendment rights were violated by the failure
to allege the aggravating factors in the Indictnent (R 979-81),
he never argued his Sixth Amendnent right to a jury trial was
violated by the jury's failure to make specific findings

regardi ng aggravation. \While Ring v. Arizona, 122 S.Ct. 2428

(2002) was decided |ast year, the issue is neither new nor
novel . I nstead, the Sixth Amendnment claim or a variation of

it, has been known prior to Proffitt v. Florida, 428 U S. 242,

252 (1976) (holding Constitution does not require jury

sentencing); Hildwinv. Florida, 490 U S. 638 (1989)(noting case

“presents us once again with the question whether the Sixth
Amendnent requires a jury to specify the aggravating factors

that permt the inposition of capital punishnent in Florida” and
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determning it does not); Spaziano v. Florida, 468 U S. 447
(1984). The basis for the claim of constitutional error has
been avail abl e since before Waver was sentenced. His claim
that his Sixth Amendnent right to a jury trial was violated by
the jury's failure to make specific findings regarding
aggravator is not preserved and is barred fromreview

2. Ring does not apply to Florida-This Court has rejected
the argunment Ring inplicitly overruled prior opinions uphol ding

Fl orida s sentencing schene. MIls v. Mdore, 786 So.2d 532 (Fl a.

2001) (rejecting claim Apprendi v. New Jersey, 430 U S. 466

(2000) invalidates Florida's capital sentencing); Bottoson v.

Moore, 833 So. 2d 693 (Fla. 2002) (noting only Suprene Court may

overrule its own decision); King v. More, 831 So. 2d 143 (Fl a.

2002) .

Ri ng does not apply because Florida s death sentencing is
very different fromthe Arizona statute at issue in Ring. The
statutory maxi num sentence under Arizona law for first-degree
felony murder is life inmprisonment. Ring, 122 S.Ct. at 2437. 1In
contrast, this Court has held that the statutory maxinmm
sentence for first-degree murder in Florida is death and has

repeatedly denied relief requested under Ring. See Porter v.

Crosby, 28 Fla. L. Wekly S33 (Fla. Jan. 9, 2003); Duest V.

State, SC00-2366 (June 26, 2003); Pace v. State, 28 Fla. L.
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Weekly s415 (Fla. May 22, 2003); Jones v. State, 28 Fla. L.

Weekly s395 (Fla. May 8, 2003); Chandler v. State, 28 Fla. L.

Weekly, s329 (Fla. April 17, 2003); Butler v. State, 842 So. 2d

817 (Fla. 2003); Grim v. State, 841 So. 2d 455 (Fla. 2003);

Anderson, 841 So. 2d at 390; Cox v. State, 819 So. 2d 705 (Fl a.

2002); Conahan v. State, 28 Fla. L. Wekly S70a (Fla. January

16, 2003); Spencer v. State, 842 So. 2d 52 (Fla. 2003);

Fot opoulos v. State, 838 So. 2d 1122 (Fla. 2002); Doorbal v.

State, 837 So.2d 940 (Fla. 2003); Bruno v. Moore, 838 So. 2d 485

(Fla. 2002); Bottoson v. State, 813 So.2d 31 (Fal. 2002), cert.

deni ed, 122 S.Ct. 2670 (2002); Hertz v. State, 803 So.2d 629

(Fla. 2001), cert denied, 122 S.Ct. 2673 (2002); Looney V.

State, 803 So.2d 656 (Fla. 2002); Shere v. Moore, 803 So.2d 56

(Fla. 2002); Brown v. More, 800 So.2d 223 (Fla. 2001); Mann v.

Moore, 794 So.2d 595 (Fla. 2001); MIlls, 786 So.2d at 536- 38.
Because death is the statutory maxi mum penalty for first-degree
murder, Ring does not inpact Florida s capital sentencing.
Furthernmore, Weaver’s claimthat the death penalty statute
is unconstitutional for failing to require the charging of the
aggravators in the indictment is without nmerit. This issue was
not addressed in Ring, and in the absence of any United States
Suprenme Court ruling to the contrary, there is no need to

reconsider this Court's well established rejection of these
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claims. Sweet v. Moore, 27 Fla. L. Wekly S585 (Fla. June 13,
2002); Cox, 819 So.2d, n.17. Moreover, this Court has rejected

t hese argunments post-Ring. See Porter, 28 Fla. L. Weekly S33

(rejecting argument aggravators nust be charged in indictnment,
submtted to jury, and individually found by unani nous verdict);
Door bal , 837 So.2d at 940.

3. Override-Although Weaver chal |l enges the propriety of his
override sentence post-Ring in mere conclusory unsupported terns
whi ch shoul d be found insufficient to warrant appellate review,

Duest v. Dugger, 555 So.2d 849, 852 (Fla. 1990) (opining

“purpose of an appellate brief is to present argunents in
support of the points on appeal” - notation to issues w thout
elucidation is insufficient and issue will be deemed waived),
the State addresses the issue and submts Ring does not
invalidate Florida’s override provision. The rejection of the
jury’s recomendati on was based upon the determ nation it was
flawed as to the wei ghing responsibilities, not as to whet her an
aggravat or was proven. The jury vote represents the final jury
determ nation as to the appropriateness of the sentence in the
case, and does not dictate what the jury found with regard to
aggravat ors. As noted above, the override neets the Tedder
standard, thus, there is a constitutionally sound basis to

support the court’s rejection of the |ife recomendation. Wth
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such a finding, the override beconmes a nullity and the capital
defendant is not permtted to seek a second jury review of his
sentence. Nonetheless, death eligibility in Florida occurs at
the end of the gquilt phase, and a flawed recomendation
i nplicates neither the Sixth nor Ei ghth Amendnents.

| n Spazi ano, the Suprenme Court rejected the claimthat the
Si xth Amendment requires a jury trial on the sentencing i ssue of
life or death. That Court noted it was addressing whether
“given a jury verdict of life, the judge nay override that
verdict and inpose death.” Spaziano 468 U.S. at 458 and
expressly wupheld, against a Sixth Amendment challenge, the
judge’'s ability to inpose a sentence of death, even if the jury
recommends |ife inprisonment, stating: "[t]he fact that a
capital sentencing is like a trial in the respects significant
to the Doubl e Jeopardy Clause...does not nmean that it is like a
trial inrespects significant to the Sixth Amendnent's guarant ee
of a jury trial." 1d., at 459. 1In so holding, the Court noted
Si xt h Amendnment protections have never been read to include a
bi nding jury decision on sentencing and denying a jury trial
for sentencing does not thwart the goals of “nmeasured,
consi stent application and fairness to the accused” and having
t he sentencer consider the special circunstances of a particul ar

defendant. Hildwin (reading Spaziano as upholding override in
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face of Sixth Anmendnent chall enge); Parker v. Dugger, 498 U.S.

308 (1991) (reaffirmng Spaziano and constitutionality of

Florida’ s overrides); Harris v. Alabama, 513 U.S. 504 (1995)

(uphol di ng Al abama’ s override provision). The Supreme Court has
declined to disturb its prior decisions and as in Bottoson, 833
So. 2d at 695, only the Suprene Court nmay overrule its
deci si ons.

In Martin v. State, 2003 Ala. Crim App. LEXIS 136 (Al a. May

30, 2003) and Lee v. State, 2003 WL 21480428 (Ala. Crim App

June 27, 2003) (noting Ring and Apprendi do not require jury
wei gh aggravators and mtigators), Alabam appellate courts
held on direct appeal from an override that Ring does not

conflict with Harris v. Alabama, 513 U S. 504 (1995), which

uphel d Al abama's judicial-override procedure. The court in
Martin reasoned:

[ We conclude that] the United State Suprene Court's
decision in Harris v. Al abama, 513 U. S. 504, 515, 130
L. Ed. 2d 1004, 115 S. Ct. 1031 (1995), wupholding
Al abama' s judicial-override procedure, remains in
force. We have carefully reviewed Ring for any inpact
it has on Harris v. Alabama. Nowhere in Ring do we
find any indication that it affects a sentencing
procedure that allows the trial judge to reject the
jury's advisory verdict. Mreover, the Ring court |eft
intact that portion of Wilton v. Arizona, 497 U S
639, 111 L. Ed. 2d 511, 110 S. Ct. 3047 (1990),
val idating judicial sentencing in capital cases. The
hol dings in Ring and Apprendi focus on the fact that
the defendant in each case received a sentence
exceeding the maximum that he could have received
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under the facts reflected by the jury's verdict al one.
Ring, 536 U S. at 597-98. Here, the sentence inposed
by the trial court was not above the maxi mum Martin
could have received based on the jury's verdict
finding himguilty of nurder for pecuniary gain. In
Harris v. Alabama, the Suprenme Court stated, "the
Constitution permts the trial judge, acting alone, to
i npose a capital sentence. It is thus not offended
when a State further requires the sentencing judge to
consider a jury's recomendation and trusts the judge
to give it the proper weight.” 513 U S. at 515.
Because the holdings in Ring and Apprendi do not
conflict with Harris v. Al abama, the trial court acted
withinits authority in overriding the jury's advisory
verdict of |life without parole and sentenci ng Martin
to death.

Martin, 2003 Ala. Crim App. LEXIS 136. Mor eover, the Al abama
Suprenme Court has agreed Ring did not invalidate Alabam’s
hybri d capital sentencing scheme, whichis simlar to Florida’s,

including its override provision. Mody v. State, 2003 W

1900599 (Ala. April 18, 2003); Duke v. State, 2003 W 1406536

(Ala. March 21, 2003); Ex parte Hodges, 2003 W. 1145451 (Al a.

March 14, 2003); Stallworth v. State, 2003 W. 203463 (Al a. Jan.

31, 2003); Ex parte Waldrop, 2002 W.31630710 (Ala. Nov. 22,

2002). These cases recogni ze the narrowness of the holding in
Ri ng and concl ude Ring does not address judicial overrides:

Ring’s claimis tightly delineated: he contends only
that the Sixth Amendnment required jury findings onthe
aggravating circunstances asserted against him No
aggravating circunstance related to past convictions
in his case; Ring therefore does not challenge
Al mendarez-Torres v. U S., 523 U S. 224 (1998) which
hel d that the fact of prior conviction nmay be found by
the judge even if it increases the statutory maxi num
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sentence . . . . Nor does he argue that the Sixth
Amendnent required the jury to make the ultimte
determ nati on whether to inpose the death penalty...
Ring, 122 S.Ct. at 2437 n.7. Oher states with hybrid capita
sentenci ng schenes, |ike Florida and Al abam, have upheld a jury

override despite a Ring challenge. Winkles v. State, 776

N. E. 2d 905, 908 (I nd. Oct. 15, 2002);2% Garden v. State, 815 A. 2d

327 (Del. Jan. 24, 2003) (approving override in theory, but
remandi ng to reweigh jury’s recommendation). Affirmance of the
death sentence is required.

4. Prior violent felony and fel ony nmurder aggravators-One
of Weaver’s two aggravators was due to prior convictions.
Weaver was convicted of the aggravated assault of Mers and
resisting Oficer Meyers with violence. As the court noted,
t hese contenporaneous convictions on a different victim

constituted prior violent felonies. Wndomv. State, 656 So.2d

432 (Fla. 1995). Ring did not alter the express exenption in

Apprendi  for the fact of a prior conviction (“other than the

fact of a prior conviction, any fact that increases the penalty

for a crime beyond the prescribed statutory maxi num nust be
submtted to a jury and proved beyond a reasonable doubt.”).
Thus, even if Ring were found to apply, the requirenents of sane

have been net —the jury found the cont enporaneous convecti on of

24 ndi ana’ s | egi sl ature has elim nated overrides
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aggravat ed assault and resisting arrest with violence.
| SSUED RAI SED BY APPELLEE/ CROSS- APPELLANT ON CROSS- APPEAL
| SSUE |
SEVERING OF THE ATTEMPTED ARMED BURGLARY
COUNT AND PRECLUDI NG THE STATE FROM ARGUI NG
FELONY MURDER WAS ERRONEOUS.
The court abused its discretion when it severed Count V from
the indictment and precluded the introduction of physical or

testinonial evidence of the attenpted arnmed burglary of the

conveyance occupied by Gaciela Otiz (“burglary”), to prove

fel ony nurder (SR12; T5 579-743; T6 746-93). Johnson v. State,
438 So.2d 774, 778 (1983) (granting severance is withing court’s
di scretion). Should this Court reverse Weaver’s conviction, the
State should be permtted to prosecute Count V, present the
felony nurder theory of guilt, and seek the felony nurder
aggravat or.

Severance should be granted only when two or nore offenses
are inproperly charged in a single indictment or when severance

of properly joined offenses is necessary to achieve a fair

trial. Fla.R CrimP. 3.152(a)(1) and (2); Bundy v. State, 455
So.2d 330, 345 (Fla. 1984). Under Florida Rule of Crimnal
Procedure 3.150, offenses are properly charged in a single
i ndi ct nent when they “are based on the same act or transaction

or on two or nore connected acts or transactions.” The phrase
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"connected acts or transaction” in rule 3.151(a) neans
consol i dated of fense nust be "connected in an episodic sense.”

Li vingston v. State, 565 So.2d 1288 (Fla. 1988). In Ellis v.

State, 622 So.2d 991 (Fla. 1993), this Court explained in order
for joinder to be appropriate, the crimes nmust be linked in a
significant way. The passage of tinme between the crinmes does

not, in and of itself, require severance. Brunner v. State, 683

So.2d 1129 (Fla. 4th DCA 1996).

Here, the court granted Weaver’s notion to sever findingthe
burglary and hom cide were not meaningfully and significantly
related (T6 782). The court found there was no causal
connection between the «crines, thus, the felony nurder
instruction would not be given and the State could not present
evi dence under that theory (T6 790).2> It is apparent the court
abused its discretion because the fel onies were based on two or
more connected acts or transactions and there was a causal
connecti on between the crines.

The events surrounding the burglary occurred at
approximately 8:00 p.m Otiz testified Weaver approached her

car door, grabbed the handl e and pointed a gun at her. Running

2The written order does not conmport with the oral findings
(R5 683; T6 790-93). The State relies on the ora
pronouncement. Cf. Ashley v. State, 28 Fla. L. Weekly S18 (Fl a.
2003) (finding oral pronouncenent of sentence controls over
written).
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a red light, she fled. A BOLO was issued based upon Otiz's
description. Near 9:30 p.m and .6 mles fromthe scene, Hi nkey
W Il cher saw Waver lurking in the bushes shoving what she
t hought was a gun into his pants. Close to 10: 00 p.m, King
I rving saw a man near the bushes of the Gene Whi ddon Vocati onal
School where a shirt |ike Wavers. Shortly thereafter, Peney
and Myers detai ned t he nervous Weaver near the vocational school
before he fled when asked if he had a weapon. At 10:30 p.m, Ms
Engl e saw Peney’s shooting and identified Weaver as the gunman.
The hom cide occurred 1.6 mles fromthe burglary.

Under these facts the burglary was an integral part of the
crimnal episode which culmnated in Peney’s nurder. Burglary
is an enunerated offense for purposes of felony mnurder under
section 782.004(a)(2)e, Florida Statutes. A personis guilty of
felony murder if the death occurred as a consequence of and
whil e the defendant was engaged in the comm ssion, attenpt, or

escape from the immediate scene of the underlying felony.

Canpbell v. State, 227 So.2d 873 (Fla. 1969) (hol ding
“[a]l though separated by time and space from the original
(robbery) felony...the death of Deputy Fish was the inevitable

result of and an integral part of the same transaction); Giffin

v. State, 639 So.2d 966, 972 (Fla. 1994). In Parker v. State,

570 So.2d 1048 (Fla. 1st DCA), the court found in the case of

107



flight, a nost inportant consideration is whether the fleeing
felon reached a "place of tenporary safety.”™ The court found
t he robbery was not conpleted at the tine of the officer’s death
even though the time fromthe robbery to the nurder was about an
hour, occurred several mles away, and after the defendants got
gas and directions, because all were done to acconplish the goal
of fleeing to safety. It was reasoned there was a causa

relationship between the robbery and hom cide which occurred
during the flight.

Here, therecord reflects that fromthe tine of the burglary
to the hom ci de, Weaver was |l urking surreptitiously in bushes on
his way from the burglary scene to his car. The hom cide took
pl ace about two hours after and 1.6 mles fromthe burglary. As
Weaver was confronted by Peney and Myers, he fled, turned, took
a shooting stance, and fired upon Peney, killing him Waver
used the sanme weapon for both crines. The court abused its
di scretion in severing the burglary count as it was causally
related in tine, place, and manner to the hom cide. The
hom ci de was a result of Waver’s continued fleeing from the
burglary to his car, interrupted only by Peney’s detention.

Al so apparent, is the error in precluding the State from
presenting felony nmurder as a theory of guilt as there was a

cl ear causal connection between the crines. There is no
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evi dence Weaver had reached a place of safety. In the event this
Court reverses the conviction, it nust reverse the court’s
rulings severing Count V from the indictment and preventing
fel ony murder theory. 2¢

| SSUE | |

THE TRI AL COURT ERRED | N EXCLUDI NG THE TAPES
MADE OF WEAVER S CONFESSI ON

The court abused its discretion by suppressing the audi o and
video tapes of Weaver as he had waived his Mranda rights and
had no expectation of privacy as he sat in the police cruiser or
in the forensic |ab and spoke with detectives describing his
actions on the night of the nurder. While the detectives were
permtted to relate Waver’s oral adm ssions, the jury was
deprived of the nore explicit, denonstrative actual voice and
vi deo recordings. Should the conviction be reversed, these
tapes should be admtted.

Adm ssion of evidence is within the court’s discretion and
its ruling will be affirnmed unless there has been an abuse
Ray, 755 So. 2d at 610; Zack, 753 So. 2d at 25. The court erred

by ignoring the fact Weaver had no expectation of privacy in the

26l n t he event of a reversal, the State nust be permtted to
argue for the felony nmurder aggravator as it need not charge and
convict a defendant of the underlying felony in order to prove
t he aggravator. Pietri v. State, 644 So.2d 1347 n. 11 (Fl a.
1994); Occhicone v. State, 570 So.2d 902 (Fla. 1990).
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crui ser. Although he had asked not to be taped in the interview
room once he entered the cruiser, walked the crine scene in
public, or went to the forensic |ab, he had no expectation of
privacy and his statenents/actions could be recorded and used at
trial.

The wai ver of rights and subsequent confession at the police
station were not recorded as Weaver refused to tal k on tape even
t hough he was told it would be nore accurate than the officers’
not es. Al t hough not informed that talking off-tape was
incrimnating, Weaver was told the officers were taking notes of
the conversation in the interview room which would be used
against him After the interrogation, Waver agreed to
acconmpany the police on a walk through of the crinme area.
Arrangenents were made to surreptitiously tape the wal k through.
Pre-trial, Weaver asked that his statenents and the
correspondi ng tapes be suppressed. The State countered that the
M randa wai ver was proper and Weaver had no privacy expectati on.
The court found no police m sconduct, and concluded Waver’'s
M randa waiver was knowi ng, intelligent, and voluntary (T10
1488-90, 1497-98; T11 1563-68, 1573, 1589, 1612-14, 1624-27
1631, 1648-52, 1709-16; T12 1774-75; T13 1956-2010, 2011-33;
SR15 689-94). In addition to the following, the State

rei ncorporates its response to Point X as support.
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Fl orida nust followthe | aw announced by the Suprene Court

with respect to Fourth Amendnent issues. Perez v. State, 620

So.2d 1256, 1258 (Fla. 1993); Bernie v. State, 524 So.2d 988

(Fla. 1988). The Fourth Amendnent protects people rather than
pl aces, but "the extent to which the Fourth Anendnent protects

peopl e may depend upon where those people are.” Mnnesota V.

Carter, 525 U'S. 83 (1998) (drawing distinction between
overni ght guest who has privacy expectation and daily visitor
who does not). For there to be a legitinmate expectation of
privacy, the defendant nust show he has a subjective expectation
his activities would be held private and his expectation was
““one that society is prepared to recognize as reasonable.""

Bond v. United States, 529 U S. 334 (2000); Katz v. U.S., 389

U S 347, 360 (1967) (Harlan, J. concurring). There is no
reasonabl e expectation of privacy in a police cruiser. U.S. V.

McKi nnon, 985 F. 2d 525 (11th Cir. 1995); State v. Smth, 641 So.

2d 849 (Fla. 1994); State v. MAdans, 559 So. 2d 601 (Fla. 5th

DCA 1990); Brown v. State, 349 So. 2d 1196 (Fla. 4th DCA 1977);.

Even where the suspect has invoked his right to remain silent,
his conversation in a jail holding cell may be taped and used at
trial, where the State fostered no expectation of privacy.

Larzelere v. State, 676 So. 2d 394 (Fla. 1996).

The State did not foster an expectation of privacy. Wile
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it agreed not to tape Weaver in the interview room it nade no
pact respecting the police car, crinme scene walk through, or
forensic | ab. From the outset, Waver was told all he said
could be used against him He did not have a reasonable
expectation of privacy and the court erred in suppressing the
t apes.

Should this Court conclude the audio taping was
suppressible, then at I|east the video should be found
adm ssi bl e. “What a person knowi ngly exposes to the public,
even in his own honme or office, is not a subject of Fourth

Amendnent protection.” Katz, 389 U. S. at 351. A person does not
have a reasonabl e expectation of privacy as he wal ks in public

or a police station. U.S. States v. Santana, 427 U.S. 38 (1976);

US. v. Knotts, 460 U.S. 276 (1983); U.S. v. Varkonyi, 645 F.2d

453 (5th Cir. 1981); State v. Duhart, 810 So.2d 972 (Fla. 4th

DCA 2002). The court’s ruling in this regard nust be reversed
in the event a retrial is ordered.
| SSUE |11
| T WAS ERROR TO EXCLUDE GUNS, AMVUNI TI ON,
AND RELATED EVIDENCE FOUND IN WEAVER S
AUTOMOBI LE
Weaver filed a notionin limne to exclude firearmevidence

found in his car; the State objected (R5 537-54; T4 505-15).

The court granted the notion to the extent the evidence not
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associated with a .357 gun was not adm ssible. This ruling was
an abuse of discretion as the evidence (firearns, anmunition,
pawn tickets, scopes, books, etc.) was relevant to show
identity, notive, intent, know edge of and expertise 1in
weaponry, and |lack of m stake. Should the conviction be
reversed, on retrial, the State should be able to admt all the
evi dence col |l ected from Waver’ s car.

Adm ssion of evidence is within the court’s discretion.
Ray, 755 So.2d at 610. Such discretion was abused by excl udi ng
evidence which would prove identity and |ack of m stake by
Weaver in his deliberate shooting of Peney through his
mar ksmanshi p and knowl edge of ammunition (rel oads ammuniti on,
keeps vel ocity records, and | ogs di stances travel ed by rel oads).
Weaver was not someone who just found a gun and was unfam li ar
with how it handled or the damage it could cause. The arsena
he had in his car put the episode in context as well as his
ability to spin, aim and fire accurately at his pursuer. The
material was inextricable intertwwned with the initial burglary
and the ability/reason to commt the subsequent hom ci de. Bryan
v. State, 533 So.2d 774 (Fla. 1988) (approving adm ssion of
evidence of prior robbery to establish possession of nurder

weapon); lrizarry v. State, 496 So. 2d 822 (Fla. 1986)

(concluding it was proper to admt nachetes even though they
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wer e not murder weapon as they showed def endant favored machetes

as tool s/weapons); Harris v. State, 177 So. 187 (Fla. 1937)

(concluding adm ssion of gun found in defendant’s car was
probative al t hough not sane cali ber as nmurder weapon); lrving v.

State, 627 So. 2d 92 (Fla. 3d DCA 1993); Dowell v. State, 516

So. 2d 271 (Fla. 4th DCA 1987). This evidence should have been

adm tted.

CONCLUSI ON

Based upon t he foregoing, the State requests that this Court
affirm Appellant’s conviction and sentence, however, if the
Court reverses, it should grant the State’'s issues on cross-

appeal .
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