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STATEMENT REGARDI NG TYPE

The size and style of type used in this brief is 12-point
Courier New, a font that is not proportionately spaced.

STATEMENT OF THE CASE AND FACTS

Petitioner and Respondent are in general agreenent as to the

facts of the case.



ARGUMENT

ISSUE |: DID THE TRIAL COURT ERR IN FAILING TO GRANT A
JUDGVENT OF ACQUI TTAL AS TO BATTERY ON A LAW ENFORCEMENT
CFFI CER, WHERE THE LAWI S SUCH THAT THE EVI DENCE DOES NOT
SUPPORT A CONVI CTI ON? ( CERTI FI ED CONFLI CT)

Petitioner relies upon all argunent and | aw presented in his
initial brief on the nerits and replies to the State's answer as
fol |l ows:

The essence of the State's argunent is that Petitioner's truck
struck the officer's car with "inpact sufficient to cause $1100
worth of damage to the truck and approximtely $1500 worth of
damage to the police cruiser.” (Answer p.12). However, Petitioner
was not charged with damaging the truck, and the State failed to
prove he caused $1500 worth of dammge to the police cruiser.

Inits opinion whichis before this Court, the Second Di strict
reversed Petitioner's conviction for fel ony m sdemeanor and or der ed
it reduced to "second-degree m sdeneanor crimnal mischief.”

(Opinion p.4). Sect. 806.13 (b)1l indicates in pertinent part that

if "the damage to such property is $200 or less, it is a
m sdeneanor of the second degree. . . ." Thus, the State can only
point to $200 worth of damage to the police cruiser - it cannot

argue what it has not proven. The State's argunent that Petitioner
nmust have battered the officers because of the anobunt of damage
done to the patrol car is not well taken.

The State notes that the victimin Milczewski v. State, 444

So. 2d 1096 (Fla. 2d DCA) "was no nore physically injured than the

police officers were in the instant case."” (Answer p.12). However,



Mal czewski invol ved the stabbing of a noney bag held by the victim
- whichisentirely different and a much nore inti mate contact than
sitting in an autonobile. The State's argunent, carried to a
reasonabl e extreme would inply that striking a car in the fender
with one's fist, or spitting on the fender of the car are
sufficient to establish battery on the persons inside. Such is not
t he case and shoul d never be the case.

Sinmply striking another's car is not sufficient to constitute
battery, and the State has pointed to no cases to support its
posi ti on whi ch do not have egregi ous circunstances conpoundi ng t he
striking of the car. There nmust be a line drawn, and that |ine
should be drawn in this case: the inpact nust be enough to
seriously jostle the victims within the car, there nust be physical
harm or the circunstances surroundi ng the i npact nmust be such t hat
it rises above sinply striking one car with another. Here, the

facts of the case do not support such a conviction.



ISSUE 11: DD THE TRIAL COURT AND THE SECOND DI STRI CT
COURT OF APPEAL ERR IN FAILING TO FIND SECTION
775.082(8), FLA. STAT. (1997), THE PRI SON RELEASEE
REOFFENDER ACT, UNCONSTI TUTI ONAL?

Petitioner and Respondent agree that this Court has
jurisdiction to review this issue. Petitioner relies upon all
argunent and | aw presented in his initial brief on the nerits and
replies to the State's answer as foll ows:

The State did not address the trial court's comrent, raisedin
the initial brief onthe nerits (p.35) that Petitioner's "sentence
was being inposed 'by a court who has been told and believes that
it has no choice in the sentence to be inposed.’' (IVT.335)."

The trial court's conmment indicates the trial court's belief
that the Prison Releasee Reoffender Act violates separation of
powers: it is now the prosecutor who decides who shall be so
punished. This is a further indication that the act is
unconstitutional on this, as well as the other grounds presented.

This court is asked to strike the act.



CONCLUSI ON

Petitioner, Reginald Wngfield, hereby requests this Court to
reverse his two convictions of aggravated battery on |[|aw
enforcement officers and vacate his sentences, and/or to rule
Section 775.082(8), Fla. Stat. (1997) unconstitutional, and to
vacate Appellant's sentences thereunder, remanding for inposition
of proper guidelines sentences, and/or to grant any and all other

relief which this Court may deem just and equitable.

CERTI FI CATE OF SERVI CE

| certify that a copy has been nmamiled to Susan D.
Dunl evy, Suite 700, 2002 N. Lois Ave., Tanpa, FL 33607, (813) 873-
4739, on this day of Decenber, 2001.

Respectful ly subm tted,

JAVES MARI ON MOORNMAN RAYMOND DI X

Publ i ¢ Def ender Assi st ant Publ i c Def ender
Tenth Judicial Circuit Fl ori da Bar Nunber (919896
(941) 534-4200 P. O Box 9000 - Drawer PD

Bartow, FL 33831
/crd



TOPI CAL | NDEX TO BRI EF

STATEMENT REGARDI NG TYPE

STATEMENT OF THE CASE AND FACTS .

ARGUMENT

ISSUE |: DID THE TRIAL COURT ERR IN FAILING TO GRANT A
JUDGVENT OF ACQUI TTAL AS TO BATTERY ON A LAW ENFORCEMENT
OFFI CER, WHERE THE LAWI S SUCH THAT THE EVI DENCE DOES NOT
SUPPORT A CONVI CTI ON? ( CERTI FI ED CONFLI CT) : :

ISSUE 1I: DD THE TRIAL COURT AND THE SECOND DI STRI CT
COURT OF APPEAL ERR IN FAILING TO FIND SECTION
775.082(8), FLA. STAT. (1997), THE PRI SON RELEASEE
REOFFENDER ACT, UNCONSTI TUTI ONAL? Ce e e

CONCLUSI ON
CERTI FI CATE OF SERVI CE




TABLE OF CASES CI TED

Mal czewski v. State,
444 So. 2d 1096 (Fla. 2d DCA)




