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PRELI M NARY STATENMENT

This is M. Marquard's first habeas corpus petition in this
Court. Art. |, Sec. 13 of the Florida Constitution provides:
"The wit of habeas corpus shall be grantable of right, freely
and wi t hout cost."” This petition for habeas corpus relief is
being filed in order to address substantial clainms of error under
the Fourth, Fifth, Sixth, Ei ghth and Fourteenth Amendnents to the
United States Constitution, clainms denonstrating that M.

Mar quard was deprived of the right to a fair, reliable, and

i ndi vi dual i zed sentenci ng proceedi ng and that the proceedi ngs
resulting in his conviction and death sentence vi ol at ed
fundanent al constitutional inperatives.

Citations shall be as follows: The record on appeal
concerning the original court proceedings shall be referred to as
"M ___" followed by the appropriate volune and page nunbers. The
co-defendant’s original court proceedings shall be referred to as
“A " followed by the appropriate volune and page nunbers. The
co-def endant’ s second penalty phase will be referred to as “A
1995 7 followed by the appropriate volunme and page nunbers.
The postconviction record on appeal will be referred to by the
appropriate volunme and page nunbers. All other references wll
be sel f-explanatory or otherw se expl ai ned herein.

| NTRODUCTI ON

Significant errors which occurred at M. Marquard's capital



trial and sentencing were not presented to this Court on direct
appeal due to the ineffective assistance of appellate counsel.
The i ssues, which appellate counsel negl ected, denonstrate

that counsel's performance was deficient and that the

deficiencies prejudiced M. Marquard. "[E]xtant |egal
principles...provided a clear basis for ... conpelling appellate
argunment[s]." FEitzpatrick v. Wainwright, 490 So.2d 938, 940

(Fla. 1986). Neglecting to raise fundanmental issues such as
t hose di scussed herein "is far below the range of acceptable
appel l ate performance and nust underm ne confidence in the

fairness and correctness of the outcone." WIlson v. VWi nwight,

474 So.2d 1162, 1164 (Fla. 1985). Individually and

“cumul atively," Barclay v. Wainwright, 444 So.2d 956, 959 (Fl a.
1984), the clainms omtted by appellate counsel establish that

“confidence in the correctness and fairness of the result has

been underm ned.” W.Ison, 474 So.2d at 1165 (enphasis in
original).

Additionally, this petition presents questions that were
ruled on in direct appeal, but should now be revisited in |ight
of subsequent case law or in order to correct error in the appeal
process that denied fundanmental constitutional rights. As this
petition will denmonstrate, M. Marquard is entitled to habeas
relief.

PROCEDURAL HI STORY




On Decenber 6, 1991, a St. John's County Grand Jury indicted
M. Marquard for principle to first degree nurder (MV1l, 1). A
supersedi ng i ndictnment charging M. Marquard with first degree
murder and arnmed robbery was issued April 24, 1992 (M V1, 41).
M. Marquard's jury trial comenced January 11, 1993, and
concl uded January 15, 1993, (M V4-V11l, 696-1785). The jury found
hi mguilty on both charges and recommended death (M V9, 1465- 66,
V11, 780). On February 5, 1993, the court adjudicated M.
Mar quard guilty of one count of first degree murder and, in
accordance with the jury's recomendati on, sentenced himto death
(M V11, 1809, 1820).

M. Marquard unsuccessfully appealed his first degree nurder

convi cti on and death sentence. Marquard v. State, 641 So. 2d 542

(Fla. 1994). M. Marquard filed a Petition for Wit of

Certiorari to the United States Supreme Court which was denied

January 23, 1995. Mrquard v. Florida, 115 S.Ct. 946 (1995).

M. Marquard filed a 3.850 Mdtion to Vacate Judgnent of
Convi ctions and Sentence on March 17, 1997, in conformance wth
the March 24, 1997, due date established by this Court (V1, 1-
42). M. Marquard filed an anended notion to vacate judgnent of
conviction and sentence with special request for |eave to anmend
on February 22, 1999 (V3, 443-507). The court found this anmended
nmotion to be legally sufficient and entered an order for the
State Attorney to file an answer to the notion by May 7, 1999
(V3, 509). On May 7, 1999, the State filed its response (V3, 577-
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585) .

On May 12, 1999, the trial court issued an order on M.

Mar quard’ s anmended notion to vacate judgnent of conviction and
sentence (V3, 585-586). The court granted an evidentiary hearing
on Claims one and two. The court held Clainms three, four, five,
and ei ght were procedurally barred (V3, 585, 586). The court
denied Clainms six and seven (V3, 585, 586).

M. Marquard filed an amended notion to vacate judgnent and
sentence on Novenber 16, 1999, adding the claimthat the co-
defendant’s life sentence should be considered as newy
di scovered evidence of mtigation for proportionality
consideration (V4, 647-656). M. Marquard' s attenpt to file a
separate pro-se notion was denied, but the court did allowthe
separate pro-se notion to be filed and nade a part of the record
(V4, 657-660).

The court held an evidentiary hearing on Clainms one and two
on Novenber 16 and 18, 1999 (V6, V7). Prior to closing argunents
at the evidentiary hearing, the trial court granted M.
Marquard’ s notion to anmend the pleadings to conformto the
evi dence (V7, 287; V4, 661-663). M. Marquard filed a third
amended notion to vacate judgnent of conviction and sentence with
speci al request for |eave to anend on Decenber 6, 1999 (V4, 664-
722). On Decenber 10, 1999, the state filed a response to the
second and third anended notions to vacate judgnment of conviction
and sentence with special request for |eave to anmend (V4,
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723-726).

The circuit court denied M. Marquard’ s 3.850 notion on
December 21, 1999. M. Marquard filed his notice of appeal
January 19, 2000. Hi s appeal shall be filed contenporaneously
with this petition.

JURI SDI CTI ON TO ENTERTAI N PETI TI ON
AND GRANT HABEAS CORPUS RELI EF

This is an original action under Fla.R App.P. 9.100(a). See
Art. |, Sec. 13, Fla. Const. This Court has original
jurisdiction pursuant to Fla.R App.P. 9.030(a)(3) and Art. V,

Sec. 3(b)(9), Fla. Const. The petition presents constitutional

i ssues which directly concern the judgnent of this Court during
the appell ate process and the legality of M. Marquard' s sentence
of deat h.

Jurisdiction in this action lies in this Court, see, e.dq.,

Smith v. State, 400 So.2d 956, 960 (Fla. 1981), for the

fundament al constitutional errors challenged herein arise in the
context of a capital case in which this Court heard and deni ed

M. Marquard's direct appeal. See WIson, 474 So.2d at 1163

(Fla. 1985); Baggett v. Wainwight, 229 So.2d 239, 243 (Fla.

1969); cf. Brown v. Wainwight, 392 So.2d 1327 (Fla. 1981). A

petition for a wit of habeas corpus is the proper neans for M.

Marquard to raise the clainms presented herein. See, e.q., Wy v.

Dugger, 568 So.2d 1263 (Fla. 1990); Downs v. Dugger, 514 So.2d

1069 (Fla. 1987); Rilev v. Wainwight, 517 So.2d 656 (Fla. 1987);




W I son, 474 So.2d at 1162.

This Court has the inherent power to do justice. The ends
of justice call on the Court to grant the relief sought in this
case, as the Court has done in simlar cases in the past. The
petition pleads clainms involving fundamental constitutional

error. See Dallas v. Wainwight, 175 So.2d 785 (Fla. 1965);

Palmes v. Wainwright, 460 So.2d 362 (Fla. 1984). The Court's

exerci se of its habeas corpus jurisdiction, and of its authority
to correct constitutional errors such as those herein pled, is
warranted in this action. As the petition shows, habeas corpus
relief would be nore than proper on the basis of M. Marquard's
cl ai ms.

GROUNDS FOR HABEAS CORPUS RELI EF

By his petition for a wit of habeas corpus, M. Marquard
asserts that his capital conviction and sentence of death were
obtai ned and then affirmed during this Court's appellate review
process in violation of his rights as guaranteed by the Fourth,
Fifth, Sixth, Eighth, and Fourteenth Anendnments to the United
States Constitution and the correspondi ng provisions of the
Fl ori da Constitution.

CLAI M |

NEWLY DI SCOVERED EVI DENCE ESTABLI SHES JOHN
MARQUARD' S DEATH SENTENCE 1| S

DI SPROPORTI ONATE, DI SPARATE, AND I NVALID I N
VI OLATI ON OF THE EI GHTH AMENDMENT OF THE
UNI TED STATES CONSTI TUTI ON



A M chael Abshire s Life Sentence

The circuit court sentenced both John Marquard and his co-
def endant, M chael Abshire, to death on February 5, 1993 (M V3,
538); (A V3, 481). This Court vacated M chael Abshire’s

conviction and death sentence in 1994. Abshire v. State, 642

So.2d 542 (Fla. 1994). Upon remand, Abshire plead guilty and
received a life sentence after a penalty phase at which he waived
the right to a jury recommendation. The Fifth District Court of
Appeal upheld Abshire’s life sentence on Novenmber 7, 1995, nore

t han one year after this Court denied rehearing on John

Marquard’ s direct appeal. Abshire v. State, 663 So.2d 639

(Fl a. App. 5'" DCA 1995); Marquard v. State, 641 So.2d 542 (Fla.

1994). Because Abshire received a life sentence after this Court
consi dered John Marquard’'s death sentence on direct appeal,
Abshire’'s |life sentence is newmy discovered evidence which proves
John Marquard’s death sentence is disproportionate, disparate,
and invalid under the Eighth and Fourteenth Amendnents.

In Scott v. Dugger, this Court held that a codefendant’s

life sentence inposed after this Court reviews a defendant's
death sentence on direct appeal constitutes newly discovered
evi dence:

Even when a codef endant has been sentenced
subsequent to the sentencing of the defendant
seeking review on direct appeal, it is proper
for this Court to consider the propriety of
the disparate sentences in order to determ ne
whet her a death sentence is appropriate given



t he conduct of all participants in conmtting
the crime. Wit v. State, 342 So. 2d 497
(Fla.), cert. denied, 434 U S. 935, 98 S. Ct.
422, 54 L.Ed.2d 294 (1977). While Wtt

i nvol ved review of a death sentence on direct
appeal, this case involves reviewin a 3.850
proceedi ng. Scott characterizes Robinson's
life sentence, which was inposed after this
Court affirmed Scott's conviction and death
sentence, as "new y discovered evidence" and,
t hus, cogni zabl e under Rul e 3.850.

Scott v. Dugger, 604 So. 2d 465, 468 (Fla. 1992). This Court

outlined two requirements to receive relief based on newy
di scovered evi dence:

Two requirenments nust be net in order to set
asi de a conviction or sentence because of
new y di scovered evidence. First, the
asserted facts "nust have been unknown by the
trial court, by the party, or by counsel at
the time of trial, and it nust appear that
def endant or his counsel could not have known
them by the use of diligence.” Hallnman, 371
So. 2d at 485. Second, "the newy discovered
evi dence nmust be of such nature that it would
probably produce an acquittal on retrial."
Jones v. State, 591 So. 2d 911, 915 (Fl a.
1991). The Jones standard is also applicable
where the issue is whether a life or death
sentence shoul d have been inposed. Id.

Scott 604 So. 2d at 468. In M. Marquard's case, both
requirenents are net and relief is necessary. M chael Abshire's
life sentence was not inposed until after John Marquard's direct
appeal was conpleted. Thus, Abshire’s life sentence could
nei t her be known nor discovered at the time this Court revi ewed
M. Marquard's death sentence on direct appeal. The facts
reveal ed during Abshire’s and John Marquard’'s trials prove that
Abshire was conpletely involved in all aspects of the crine, and
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t hat Abshire is as cul pable as John Marquard. Thus, newy
di scovered evidence of Abshire’'s life sentence would result in a
life sentence for John Marquard on retrial or appeal.

I n John Marquard’ s Judgenent and Sentence, the sentencing
court found four statutory aggravating circunstances: 1. John
Mar quard was under a sentence of inprisonment or placed on
community control, 2. the crinme was commtted while Marquard was
engaged in the comm ssion of a robbery or commtted for financial
gain, 3. the crime was especially heinous, atrocious, or cruel,
and 4. the crinme was cold, calculated, and preneditated (M V3,
538-540). The court found no statutory mtigating circunstances
and noted four possible non-statutory mtigating circunstances (M
V3, 540-543).

In M chael Abshire s 1993 Judgenent and Sentence, the
sentencing court found five statutory aggravating circunstances:
1. Abshire was under a sentence of inprisonnent, 2. Abshire was
previously convicted of a threat or use of violence to sone
person, 3. the crime was commtted while Abshire was engaged in
t he comm ssion of a robbery or conmmtted for financial gain, 4.
the crime was especially heinous, atrocious, or cruel, and 5. the
crime was cold, calculated, and preneditated (A V3, 481-484).

The court found sone evidence of the statutory mtigating
circunstance that Abshire acted under extreme duress or under the
substantial dom nation of another person:

There is sonme evidence to support that there
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was sonme dom nance of Defendant by Marquard
during the killing. Defendant insisted in
the statenents he gave that he stabbed and
chopped Stacey because he was afraid of what
Marquard would do to him That evidence is
weak, self-serving, inconsistent with the

ot her evidence as to their relationship
before and after the nmurder. Andrew Beyer
did corroborate Defendant’s statenent, that
Marquard |liked to do things his way and

Mar quard sai d he made Def endant stab Stacey.

Def endant had not foll owed Marquard’s
previous directions concerning killing
Stacey. Defendant did not have to help plan
nor help lure Stacey into the woods.

However, the Court finds there was sone
dom nance of Defendant by Marquard at the
time of the killing.

(A V3, 485). The court also noted four possible non-statutory
mtigating circunstances:

. The principle circunstance is
Defendant s testinmony in the trial of John
Chri st opher Marquard which resulted in a 12 -
0O recommendati on of death and a verdict of
guilty of arnmed robbery with a deadly weapon
Def endant’ s testinony was inportant and
critical evidence in Marquard’'s case.

Def endant cooperated with | aw enforcenent
after initially lying to them He told |aw
enf orcenent what happened. He mininized his
partici pation, but his statenments appear to
be fairly accurate versions of how the crine
occurred. Wthout his statenments the State
had difficult cases agai nst both Defendants.
Def endant’ s nother, Virginia Mirray,
testified that when she and her husband were
di vorced the Defendant was fifteen years ol d.
She stated that was a bad tinme in his life
and she and her husband did not consider

Def endant as a child - they nore or |ess
allowed himto go and do things on his own,
suggesting they failed to give himthe

enoti onal support and | ove he needed at that
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tinme.

She further testified that before Defendant
got involved with Marquard and the gane of
Dungeons and Dragons Defendant attended
col |l ege, worked two jobs, rode a bicycle as
his only transportation, attended church
regul arly, sang in a church group and nmade
good gr ades.

Ms. Miurray testified that Defendant goes
along with anything to keep a friend and may
need therapy to determ ne why, |ending sone
support to the theory that Defendant was

dom nated by Marquard.

The Court considers the testinony of Ms.
Murray to be true.

(A V3, 484-486).

During Abshire’s 1995 penalty phase the state presented no
new evi dence except for the victinm s nother as victiminpact
evi dence (A 1995, 5-33). Abshire testified on his own behalf (A
1995, 39-53). The state argued for the five aforenentioned
aggravating circunstances the court found had been proven beyond
a reasonabl e doubt in 1993 (A 1995, 54-55). Before announcing
Abshire’ s sentence, the court stated:

But | want to read a couple of things here
that | think justifies the sentence that |

wi Il inmpose in your case. You were exam ned
by Dr. Harry Krop, who is a clinical
psychol ogi st, and he found that you were a
seriously disturbed individual with a nunber
of personality deficiencies and defects. It
is a docunented fact previously testified to
by your nother that your parents separated
and di vorced when you were seven years ol d,
and you were separated fromyour father for
four or five years. Your nother did not want
you to see your father because you were
afraid of him You started drinking,
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according to you, at the age of 8 and started
usi ng drugs at the age of 8 or 9. There is
no docunentation of that addiction and no
indication in later years that you had an

al cohol or drug problem

You told Dr. Krop that you were sexually
abused by an adult neighbor. | really don't
have any reason to doubt that statenment. But
ot her than your statement, there is no
corroboration of that particul ar abuse.

When you were 11 years old, you were sent to
a group hone for 18 nonths. When you
returned home, you regressed and were then

pl aced in therapeutic foster care where you
remai ned for 15 nmonths. You then lived with
your father for approximtely two years. You
experi enced problens adjusting and were

pl aced in a group home for enotionally

di sturbed adol escents and transferred to the

state hospital about 16 nonths. |'m sorry,
that is incorrect. It’s not you. Here it
i S.

The thing that | had previously noted in
sentencing you the first time that you claim
t hat you acted under extrene duress and under
t he substantial dom nation of Marquard. |
found at that first sentencing that was not
true. | have since changed ny m nd about
that. There is evidence to support that not
only did you act under his dom nation but
that you were afraid of Marquard. And |
don’t think there is any question about the
fact that if you had not done what Marquard
told you to do on that night that he probably
woul d have killed you, too.

Your nother did testify that she and your
father were divorced when you were 15 years
old and that they failed to give you both the
enotional support and | ove that you needed at
the time. And what is really surprising is

t hat when you attended col | ege, you worked
two jobs and attended church regularly, sang
in a church group and nade good grades. |
don’t believe there is any doubt about the
fact that if it hadn’t been for John
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Mar quard, that Stacey WIllis[sic.] would have
been alive today.

.o One is that Marquard, on his way down
from North Carolina, indicated he wanted to
kill Stacey WIllis[sic.], that you would not
participate in that, and, in fact, avoided
putting Stacey WIllis in a position where she
could be killed. The fact that you were
willing to protect her at that time does not
mtigate the fact that you participated in
her death at a later tine. But it does show
me that somewhere within that body of yours
there has to be some humanity which is
certainly not recogni zabl e | ooking at you
participation in the death of Stacey
WIllis[sic.].

| believe you said it best, M. Abshire, when
you told your attorney or the State Attorney
that you, in fact, acted as a doormat through
nmost of your life, that you | et other people
tell you what to do and you did it.

Regardl ess of how serious it may be, such as
the event in North Carolina where the guy was
attacked with a brick and seriously injured,
but the Germans had the sane excuse in the
second world was that they were sinply
follow ng orders. | believe that’'s your

def ense here today that you were foll ow ng
orders. That’'s not an acceptabl e defense to
any type of crinme that | know.

(A 1995, 74-78).

Thus, the court’s decision to sentence Abshire to life was
not based on new evidence, it was nerely a new interpretation of
the facts of the case. The only new mtigation evidence
presented at Abshire s 1995 penalty phase was Abshire’'s
testimony. The same aggravators and mtigators were offered, and
t he court based Abshire’'s life sentence on the very sane

mtigators he found did not outweigh the aggravation in 1992. The
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court stated he changed his mnd, “The thing that | had
previously noted in sentencing you the first time that you claim
t hat you acted under extrenme duress and under the substanti al

dom nation of Marquard. | found at that first sentencing that
was not true.” (A 1995, 75-76). However, at the 1992 sentencing,
the court did find that mtigating circunstance. “Defendant
insisted in the statenents he gave that he stabbed and chopped

St acey because he was afraid of what Marquard would do to him
That evidence is weak, self-serving, inconsistent with the other
evidence as to their relationship before and after the nurder.

. However, the Court finds there was some dom nance of Defendant
by Marquard at the time of the killing.” (A V3, 485). The very
same aggravation and mtigation that the court found justified a
death sentence in 1992, the court interpreted to justify a life
sentence in 1995. The only new evidence presented to change the
mtigation was Abshire’s own testinony from which the court nust
have concluded “if you had not done what Marquard told you to do
on that night that he probably would have killed you, too” (A
1995, 76). In 1992, the court found his simlar statenents
“weak, self-serving, inconsistent with the other evidence as to
their relationship before and after the nmurder” (A V3, 485).

The court found one | ess aggravator and nore conpelling non-
statutory mtigation in John Marquard s case, so his death
sentence is clearly not proportionate. According to Abshire’s
testi mony, both Abshire and John Marquard led the victimto the
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woods, stabbed the victim and left with her car and ot her
personal property.

Because only M chael Abshire renmenbers the nmurder and he
adm tted he participated in every aspect of the crine, the newy
di scovered evidence of his life sentence proves John Marquard’s
death sentence violates the constitutional principles explained

in Lockett v. Chio, 438 U. S. 586 (1978) and Eddings v. Okl ahoms,

455 U. S. 104 (1982). See also Magwood v. Smith, 791 F.2d 1438

(11th Cir. 1986). The central constitutional concern of capital
puni shnment jurisprudence is that any death sentence be

proportionate. See G egg v. Georgia, 428 U S. 153 (1976). John

Mar quard’ s death sentence is no longer valid in light of M chael
Abshire’s life sentence entered post-trial and post-direct
appeal. On newly discovered evidence of Mchael Abshire’'s life
sentence al one, John Marquard’'s death sentence is disparate,
arbitrary and capri ci ous.
B. Abshire’ s Testinony At John Marquard’ s Evidentiary Hearing
In addition to the newly di scovered evidence of Abshire’s
life sentence, additional evidence presented at John Marquard’s
post-conviction evidentiary hearing established that John
Marquard’ s death sentence is disproportionate because he is
equal ly or less cul pable than Abshire. At the evidentiary
heari ng, Abshire changed or recanted nuch of his prior testinony

at John Marquard's trial. Abshire’'s change in testinony is newy
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di scovered evi dence. See Robinson v. State, 707 So.2d 688, 691

n.4 (Fla. 1998); Jones v. State, 591 So. 2d 911, 914-915 (Fl a.

1991). Abshire testified at the evidentiary hearing that at the

time of trial, he would not have cooperated with John Marquard’s

counsel, and he wanted John to be sentenced to death (V 6, 50-

51). This evidence was not available at the tine of trial and

it probably would result in a life sentence on retrial or appeal.
Abshire’ s testinony at John Marquard’ s Novenber 1999,

evidentiary hearing reveals that Abshire was nmuch nore cul pabl e

than his 1993 testinony indicated. Abshire testified at John’s

trial that the victimwas dead before he stabbed her and tried to

decapitate her (M V7, 431). At the evidentiary hearing, however,

Abshire testified that the victimwas alive when he chopped her

neck, trying to decapitate her.

That night, the knife, How did you use it?

Just |ike you would choppi ng wood.

Did you use it on Stacey?

Yes, sir.

How did you do that?

> O » O » O

| thought she m ght still be alive, mght still be
hurting, and | hit her as hard as | could with it
on the neck, and | just didn’t want to hear her
hurt any nore.

(Vv6, 36) (enphasi s added).
At trial, Abshire testified that he and John drove for 20 or

30 mnutes after leaving Mss Rosa’'s, returned to the notel room
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showered and changed, and then left for the woods to kill the
victim (MV7, 1114-1116). He testified they drank beer in the
not el room before |eaving (M V7, 1117, 1209). At the evidentiary
hearing, Abshire testified that after 5:00 that evening he and
John drank tequila and beer at the notel. After 8:30 that
evening, they left the victimat the notel and went to bar call ed
Scarlett O Hara's. There, Abshire watched John drink two
| ongneck beers, and then they separated for about an hour. They
then went to the Tradew nds bar where they each drank
approxi mately one pint of Killians beer every ten to fifteen
mnutes while listening to a band’s entire set (V6, 31-34, 51-
53). Throughout that day and eveni ng Abshire and John took great
quantities of ephedrine, and they snoked marijuana (V6, 33-34).
John did nanage to avoid a car accident while driving intoxicated
t hat evening, but Abshire testified John always drove better
whil e intoxicated, he did not pay attention to the driving, and
few if any other people were driving in the torrential rain that
| ate at night (V6, 44-45, 54). Abshire affirmatively recanted
his prior statenents that he and John did not go out to the bars
t hat ni ght.
Q And at your trial testinmony, you didn't nention
anyt hi ng about going to the Tradew nds or Scarlett
O Hara’s on Wednesday ni ght?

A That had to have been when we went because that’s
when | nmet the other girl.

Q Are you sure it’s not Tuesday night that you went?
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A No ma’ am because John and | were-l net her when
John and I were alone |ooking for work. Stacey
wasn’'t with us. If | said that, | was m staken

(V 6, 42).

Q She was just asking you whether you were sure it
was Wednesday ni ght.

A It was definitely Wednesday ni ght.
(V6, 51).

“In assessing recanted testi nony, we have stressed caution,
noting that it may be unreliable and trial judges nust ‘exam ne

all of the circunstances in the case’.” Robinson v. State, 707

So. 2d 688, 691 (Fla. 1998) (citing State v. Spaziano, 692 So. 2d

at 176). The circunstances of this case clearly indicate that
Abshire’' s testinony at the evidentiary hearing was nmuch closer to
the truth than Abshire’ s testinony in 1993.

First, Abshire’ s testinony that the victimwas alive when he
chopped her neck is consistent with Hobart Harrison s testinony
whi ch the state presented at Abshire’s trial

Q He said who cut her head off?

He did, M chael Abshire.

Q Did he tell you any of the details of the attack
that lead to the death of Stacey WIlets?

A Well, no. He just said that the girl was com ng
bet ween hi m and John and John — he was sitting on
t he hood of the car and John stabbed her in the

side and John couldn’t kill her. He said, “You
fucki ng pussy, let nme show you how to do it and
11 finish it.”

Q Is that a direct quote?
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A Yes, sir.
(A V9, 1409-10). M. Harrison, though unwillingly brought to the
evidentiary hearing, confirmed this testinony.

Q How do you know who did the crine?

A Because the man who did the crine told ne.

Q And who was that?

A M chael Gene Abshire.

A We'||l just put it this way, he told nme he did the
crime, he killed the girl, and that’s as far as |

want to go with that. | really don't want to be
here.
(V7, 162).
Q He said he cut her head off and left a piece of

skin to hold it on; do you renenber saying that?

A Yeah, | renmenber saying that but |ast Friday when
you came to see me at the prison, | told you
didn’t want no part of this case and I would
rather not go into the past with M. Abshire
because that’s over and done with. | appreciate
y all asking nme to cone up here and hel p the man,
but like I told you, he ain't the one that did it.
That’s as far as | want to go with it. | would
appreciate it if you d |l eave ne out of this.?

(Vv7, 163).

1Because M. Harrison did not want to testify, counsel asked the
court to take judicial notice of M. Harrison' s testinony in
Abshire’ s case and asked that a copy of M. Harrison' s testinony
be attached to this record. The state objected because “I can’'t
cross-examne that transcript”. The court sustained the
objection. The trial court erred. Because the state offered M.
Harrison's testinony in Abshire’s trial, the prior testinony was
adm ssi bl e under Florida Statutes § 90.803(22) and 8§

90.804(2) (a).
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Second, Abshire testified at both the trial and the
evidentiary hearing that he and John Marquard showered and
changed after returning fromtheir job hunting expedition but
before going to the woods. This corroborates Abshire’s
evidentiary hearing testinony. Abshire and John probably
showered and changed before going to bars where Abshire pl anned
to neet a girl. Common sense dictates however, that they would
not shower if, as Abshire testified at trial, they planned to go
hi king in the rainy and nuddy woods where they planned to stab
the victim

Though Abshire was tried before John Marquard, the court
del ayed Abshire’s sentencing until after he testified at John
Marquard' s trial. While testifying at John Marquard' s trial,
Abshire had every notivation to mnimze his culpability and
exaggerate John’s. Abshire offered as mtigating circunstances
in his trial that he did not kill the victimand was nerely an

acconmpl i ce under Ennmund/ Ti son, he cooperated in the case agai nst

John Marquard, and the statutory mtigating circunstances that he
was an acconplice in the offense and his participation was
relatively mnor, and he acted under extrene duress or the
substantial dom nati on of another person (A V12, 1775, 1779-83,
484-485). Abshire also was notivated by revenge. At the
evidentiary hearing, Abshire testified, “I knew | was going to
death row. | knew | was going to die. And | felt |ike

deserved to die and | felt like he did too.”(V1l, 50).
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Because John Marquard suffers psychogeni c amnesi a and has no
menory of the event, and the body was deconposed when found,

M chael Abshire is the only source of information about the
actual events of the nurder (V2, 183, M V2, 280, V3, 500-512).
Abshire has given different versions of the murder to | aw

enf orcenent officials, prosecutors, cell mates, and John
Marquard’ s coll ateral counsel. Each version illum nates varyi ng
degrees of Abshire's culpability. At the very least, he is
equal Iy as cul pabl e as John Marquard.

In Iight of the newmy discovered evidence that Abshire
admtted he chopped the victinm s neck while she was alive,
Abshire’s admtted involvenent in the entire nurder, and the fact
that only M chael Abshire knows exactly how the nurder occurred,
and new y di scovered evidence of Abshire’'s |life sentence, John
Marquard’ s death sentence is clearly disparate. This Court held,
“Def endants should not be treated differently upon the sane or
simlar facts. When the facts are the sane, the | aw should be

the sanme.” Slater v. State, 316 So.2d 539, 542 (Fla. 1975).

According to Abshire' s trial testinony, both M chael Abshire and
John Marquard lured the victiminto the woods, stabbed or chopped
her, and took her car and personal property. Two of Abshire’s
three on the record versions of the facts of the actual nurder
state that Abshire stabbed and chopped the victimwhile she was
alive. Abshire is at |east as cul pable as John Marquard who,
according to the version M chael Abshire told Hobart Harrison and
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Davi d Bl anks, stabbed the victimin the side but could not Kil
her. | rposition of the death penalty under the facts of this

case is unconstitutional under Furman v. Georgia, 408 U.S. 238,

92 (1972); Slater v. State, 316 So.2d 539, 542 (Fla. 1975). The

facts of the actual nurder are uncertain. Because the “Florida
sentencing scheme is not founded on nere tabulation of the
aggravating and mtigating factors, but relies instead on the
wei ght of the underlying facts”, and only M chael Abshire, who
has a |ife sentence, knows what actually transpired during the
mur der, John Marquard’s death sentence is clearly

di sproporti onate, disparate, and invalid. Terry v. State, 668

So. 2d 954, 965 (Fla. 1996) (quoting Francis v. Dugger, 908

F.2d969, 705 (11" Cir.1990). |If this evidence was avail able at
the time of John Marquard’s sentencing, he probably would have
received a life sentence.

CLAI M 11

THE PROSECUTOR S | MPROPER | NTRODUCTI ON OF
NONSTATUTORY AGGRAVATORS DURI NG THE PENALTY
PHASE RENDERED JOHN MARQUARD S SENTENCE
UNRELI ABLE, | N VI OLATI ON OF THE SI XTH,

El GHTH, AND FOURTEENTH AMENDMENTS TO THE

UNI TED STATES CONSTI TUTI ON.  APPELLATE
COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO RAI SE
THI'S CLAIM ON DI RECT APPEAL.

Florida's sentencing schenme attenpts to prevent the
arbitrary inposition of the death penalty. To do this, the
aggravating circunstances specified in Florida's capital

sentencing statute are exclusive, and no other circunstances or
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factors may be used to aggravate a crinme to inpose the death
penalty. Fla. Stat. § 921.141(6)(1996). The penalty phase of
John Marquard's trial did not conmport with this requirenent.

Rat her, the State introduced evidence which was not relevant to
any statutory aggravating factors. The prejudice is evidenced in
John Marquard’s judgnent and sentence; the jury and the trial
court relied upon several inpermssible factors in sentencing him
to death.

During his closing argunent, the prosecutor introduced
illegal non-statutory aggravating circunstances. The prosecutor
argued to the jury that the nurder was cold, cal culated, and
premedi t ated because “Now, this wasn't to do in a stranger, but
to do in somebody who trusted whon? Who trusted the defendant,
M. Marquard. Cold, calculated and preneditated? You bet.” (M
V11, 1733). The prosecutor continued, “cold, cal cul ated and
prenedi tated? You bet. And to make it worse, this was sonebody
who trusted him” (MV11l, 1735) (enphasis added). Cold,
cal cul ated, and preneditated should have been determ ned solely
fromJohn Marquard’'s state of m nd. Whether the victimtrusted
John Marquard was absolutely irrelevant to John Marquard s state
of m nd.

The prosecutor again argued to the jury that they consider a
non-statutory aggravator when contenpl ating the hei nous,

atrocious, and cruel aggravator. The prosecutor argued that

24



hei nous, atrocious, and cruel applied because
Now, when sonebody has a kurka knife, it’s
hard to explain any other purpose to have one
of these things but to kill an individual
(indicating). And sonebody who seens to take
enj oynent in wearing one of these things and
goi ng out hunting with one of these things
and taking his girlfriend on a date at night
with one of these things derives great
enjoynent in the process of using one of
t hese things.

(M V11, 1735-36) (enphasis added). This bad character evidence,
t hat John Marquard carried an unusual knife, was not relevant to
whet her the crinme was heinous, atrocious, or cruel. The
prosecutor sinply used that argunent to introduce yet another
illegal non-statutory aggravator.

In its sentencing order, the court specifically weighed non-
statutory aggravating circunstances. The court stated the rnurder
of "WIllets was brutal, senseless and conpletely unnecessary.

The murder was Defendant's idea . . . She was no threat to
Def endant. She shared with him her noney, her property and her

body. She trusted Defendant and Abshire." (M V3,. 542)(enphasis

added). The court also found that "Stacey was conpletely

def ensel ess. The attack was unprovoked. Defendant attacked her
from behind. She struggled, but she was no match for Defendant.
Def endant coul d have taken her noney, her car and property

wi t hout a struggle.” (MV3, 542). The court also noted:

She was killed for three reasons:

(1) Defendant wanted to get rid of her. She
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argued with himand hadn’t found a job
and he, Abshire and Stacey were short on
noney, two people spend | ess noney than
t hree.

(2) Defendant wanted her car, her nopney and
ot her property. Defendant and Abshire
had no transportati on without Stacey’s
car.

(3) Defendant and Abshire played ganes.

They di scussed killing people and how
you woul d kill soneone with knives.
Def endant wanted to know what it was
like to kill someone.

(M V3, 543). None of these facts relate to John Marquard’'s state
of m nd or the circunmstances of the crime and do not formthe
basis for statutory aggravating circunmstances. Though the court
did not specifically state that he considered all these facts as
aggravating circunstances, he specifically stated themin his
sunmary. Thus, they inpacted his decision to sentence John
Marquard to death and are therefore, inpermssible nonstatutory
aggravating circunstances.

Even though Florida capital penalty phase proceedi ngs
require the sentencers to consider only the statutory aggravating
ci rcunmst ances, the prosecutor nmade irrelevant, inflammtory, and
hi ghly prejudicial argunents and encouraged the jury to render a
deat h sentence based on inproper non-statutory aggravating
circunstances. This, in turn, infected the court’s sentencing
because the sentencing judge is required to give the jury’'s
verdi ct great weight, and a judge can override a |life sentence

only if the facts suggesting a death sentence are “so clear and
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convincing that virtually no reasonabl e person could differ.”

Tedder v. State, 332 So.2d 908, 910 (Fla. 1975). Moreover, the

court did weigh non-statutory aggravators in John Marquard’s
Judgnment and Sentence (M V3 538-44). The prosecutor’s

i ntroduction and the court’s consideration of non-statutory
aggravators is fundanmental error because it resulted in the
st andar dl ess sentencing discretion which violates the Eighth

Amendnent. Godfrey v. Georgia, 446 U. S. 420, 427 (1980). Had

appel l ate counsel raised this fundanmental error on appeal, John
Mar quard woul d have received a new penalty phase proceedi ng.

Ell edge v. State, 346 So.2d 998 (1977). The introduction and

court's consideration of inmproper and unconstitutional
nonstatutory aggravating factors starkly violated the Eighth
Amendnent, Florida Statute, and prevented the constitutionally

requi red narrowi ng of the sentencer's discretion. Mynard v.

Cartwight, 486 U. S. 356, 358 (1988). As a result, these
i mper m ssi bl e aggravating factors evoked a sentence that was
based on an "ungui ded enotional response", a clear violation of

John Marquard’s constitutional rights. Penry v. Lynaugh, 492

U S. 302 (1989). Both the jury’s and the court’s consideration
of these non-statutory aggravating circunstances entitle John
Marquard to a new sentenci ng because the error cannot be found

harm ess beyond a reasonabl e doubt. Elledge v. State, 346 So.2d

998 (1977). Thus, counsel’s failure to raise this fundanent al
error on direct appeal was ineffective assistance of appellate
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counsel .
CLAIM |||

MR. MARQUARD S JURY WEI GHED | NVALI D AND
UNCONSTI TUTI ONALLY VAGUE AGGRAVATI NG

Cl RCUMSTANCES, I N VI OLATION OF HI'S RI GHT TO
AN | NDI VI DUALI ZED AND RELI ABLE SENTENCI NG
PROCEEDI NG, AS | S GUARANTEED BY THE EI GHTH
AND FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUTI ON.  APPELLATE COUNSEL WAS
| NEFFECTI VE FOR FAI LI NG TO RAI SE THI S CLAIM
ON DI RECT APPEAL.

1. Col d, Cal cul ated, and Preneditated Jury Instruction
Def ense counsel conceded the applicability of this
aggravating factor, but then objected on the basis that M.
Mar quard had a "pretense of noral or legal justification.” (M
V10, 1515-16). The trial court overrul ed counsel's objection (M
V10, 1518). John Marquard's sentencing jury was sinply told:
The crime for which the defendant is to be
sentenced was commtted in a cold,
cal cul ated, and preneditated manner w t hout

any pretense of noral or |egal justification.

(MV11,1772). That instruction violated Jackson v. State, 648

So.2d 85 (Fla. 1994); Espinosa v. Florida, 112 S. C. 2926

(1992); Stringer v. Black, 112 S. Ct. 1130 (1992); Sochor v.

Florida, 112 S. C. 2114 (1992); Maynard v. Cartwight, 108 S.

Ct. 1853 (1988). Though counsel failed to specifically object to
the formof the instruction during the charge conference, counse
previously objected to section 921.141 because the aggravating
circunstances do not guide the jury in applying aggravating

circunstances (M V1, 184-85). Thus, appellate counsel shoul d
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have raised this issue on appeal as preserved or as fundanmenta
error. Counsel’s failure to do so constituted prejudicially
i neffective assistance of counsel.

In Janes v. State, 616 So. 2d 668 (Fla. 1993), this Court

reversed the denial of M. Janes’ postconviction claimthat the
hei nous, atrocious and cruel aggravating factor is
unconstitutionally vague. This Court held that Janes shoul d have

the benefit of Espinosa v. Florida because counsel objected to

the instruction. This Court specifically addressed the cold,
cal cul ated and preneditated aggravator and declared that the sane

rule applies to it. Janes v. State, 616 So.2d at 669, n.3.

Thus, had appell ate counsel raised this claimon appeal, John
Mar quard woul d have received a new sentenci ng phase proceedi ng.
Id.

Because counsel failed to request a limting instruction,
and the court failed to know the | aw and i ndependently give it,
the jury's sentencing discretion was prejudicially inadequately
gui ded and channeled. The jury received the standard jury
instruction regarding the "cold, calculated and preneditated"
aggravating factor, but was not instructed on any of this Court's
limting constructions regarding this aggravating circunstance.

The only instruction John Marquard' s jury ever received
regarding the definition of "premeditated" was the instruction
given at the guilt phase regarding the preneditation necessary to
establish guilt of first-degree nurder (M V9, 1430-1431). This
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Court held that the definition of preneditation does not
establish the "cold, calculated and preneditated" aggravating
factor and adopted several narrow ng constructions of this

aggravator. See Rogers v. State, 511 So. 2d 526, 533 (Fla. 1987);

Gorham v. State, 454 So. 2d 556 (Fla. 1984). Cold, calcul ated,

and preneditated applies only to “nmurders nore col d-bl ooded, nore
rut hl ess, and nore plotting than the ordinarily reprehensible

crime of premeditated first-degree nurder.” Porter v. State, 564

So. 2d 1060, 1064 (Fla.1990). The killing involves “calmand cool

refl ection”. Ri chardson V. State, 604 So.2d 1107, 1109

(Fla.1992). “Cal cul ated” mandates a speci al plan or pre-arranged
design. Rogers, 511 So.2d at 533. Preneditation is a
“hei ght ened prenmeditati on” which distinguishes the aggravating
circunstance fromthe elenent of first-degree preneditated
murder. At the tine of John Marquard s penalty phase, this Court
adopted all of the above narrow ng constructions. Appellate
counsel deficiently failed to raise this issue on appeal.

This error was not harm ess beyond a reasonabl e doubt.
This erroneous instruction, conbined with the other erroneous
penal ty phase instructions, resulted in John Marquard's death
sentence based on unconstitutionally vague aggravati ng
circunmst ances. Had appell ate counsel raised this issue, John
Mar quard’ s case woul d have been remanded for a new constitutional

sent enci ng proceedi ng.
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2. During The Comm ssion OF A Fel ony/Pecuniary Gain
| nstruction

John Marquard's jury was unconstitutionally instructed to
consi der an automati c aggravating factor: "commtted while he was
engaged in the comm ssion of a robbery or for financial gain.”
(MV1l1 1771). The jury's consideration of this aggravating
circunstance violated M. Marquard's Eighth and Fourteenth
Amendnent rights because it allowed the jury to consider an
aggravating circunstance which applied automatically to M.

Mar quard's case once the jury convicted M. Marquard under the
t heory of felony murder during the guilt phase of the trial.

During the charge conference, the follow ng occurred:

THE COURT: Nunber 4, the crinme for which defendant is to
be sentenced was conmtted while he was
engaged in or an acconplice in the comm ssion
of the crime of -

MR. ALEXANDER: Arnmed robbery.

THE COURT: Armed robbery.. . . Six, the crime for which
defendant is to be sentenced was conmm tted
for financial gain. That’'s out because that
woul d be doubling up on him

MR. DALY: Wel |, Your Honor, essentially what the case
| aw i ndi cates the Court should do is — and
the reason is, the Court should probably read
both and tell themthey can’t double it.

THE COURT: Well, I'"mafraid to do that because I'm
really afraid they will m ss one or the other
— | agree with you, because If they find — |
don’t know how — | don’t know how they could
not find aggravating circunstance 5.

MR. PEARL: Five?
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THE COURT: No, 4. | don’t know how they could not find
that — having found himguilty of first
degree nurder, having found himguilty of
arnmed robbery, | don’t know how they could
not now find that it wasn’t commtted during
t he comm ssion of an arnmed robbery.

MR. PEARL: | make an objection to giving of the charge.
MR. ALEXANDER: That’s fine. W’re not going to ask for it.
MR. PEARL: And | make no further argunent upon such.
MR. ALEXANDER: | agree with Judge Watson on it.

THE COURT: | think we'll | eave six out because of the
confusion it mght entail.

(M V10, 1500-01). Though counsel, the court, and the state
attorney agreed that both instructions should not be given, John
Marquard’ s jury was instructed:

The aggravating circunmstances that you may

consider are limted to any of the follow ng

that are established by the evidence ..

number two, the crime for which the defendant

is to be sentenced was commtted while he was

engaged in the comm ssion of a robbery or was
comm tted for financial gain.

(M V11, 1770-71). The jury was not instructed that they could
not consi der both aggravating factors. After the court
instructed the jury, counsel renewed all prior objections, but
deficiently failed to address this error (M V11, 1778).

Appel l ate counsel failed to raise this error on appeal.

Combi ni ng the two aggravators and using “or” does not make
the instructions received by John Marquard’s jury constitutional.
If the jury m sunderstood the vague instruction and actually
found both the “in the course of a felony” aggravator and the
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pecuni ary gai n aggravator, the prejudice is doubled. Aggravators
and instructions exist to guide the sentencer's discretion, to
narrow the class of persons that are eligible for the death

penal ty. Sochor v. Florida, 504 U.S. 527 (1992). To that end,

the jury, as a co-sentencer, nmust be constitutionally instructed.

Johnson v. Singletary, 612 So. 2d 575 (Fla. 1993). John

Marquard’ s jury was not properly instructed.

Appel | ate counsel also failed to raise the issue that the
“in the course of a felony nurder” aggravator is unconstitutional
because it automatically applies to every felony nurder. The
jury's deliberation was obviously tainted by the unconstitutional

and vague instruction. See Sochor v. Florida, 504 U.S. 527

(1992). The use of the underlying felony as an aggravating
factor rendered the aggravator "illusory" in violation of

Stringer v. Black, 503 U.S. 527 (1992). The jury was instructed

regardi ng an automatic statutory aggravating circunstance. Thus,
John Marquard entered the penalty phase already eligible for the
death penalty. Oher simlarly (or worse) situated petitioners
are not automatically eligible for the death penalty. John
Marquard’ s death penalty was predicated upon an unreliable
automatic finding of a statutory aggravating circunstance -- the
very felony murder finding that formed the basis for conviction.
A state cannot use such aggravating "factors which as a practical

matter fail to guide the sentencer's discretion." Stringer v.

Bl ack. The use of this automatic aggravating circunstance did
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not "genuinely narrow the class of persons eligible for the death

penalty," Zant v. Stephens, 462 U. S. 862, 876 (1983), and

t herefore, the sentencing process was rendered unconstitutionally
unreliable. |d.

The Wyom ng Suprene Court addressed this issue in Engberg v.

Meyer, 820 P.2d 70 (Wo. 1991). |In Engberg, the Wom ng court
found the use of an underlying felony both as an el ement of first
degree murder and as an aggravating circunstance viol ates the

Ei ght h Amendnent :

In this case, the enhancing effect of the
underlying felony (robbery) provided two of
t he aggravating circunstances which led to
Engberg's death sentence: (1) nurder during
comm ssion of a felony, and (2) nurder for
pecuniary gain. As a result, the underlying
robbery was used not once but three tines to
convict and then enhance the seriousness of
Engberg's crinme to a death sentence. All

fel ony murders involving robbery, by
definition, contain at |east the two
aggravating circunstances detail ed above.
This places the felony nurder defendant in a
wor se position than the defendant convicted
of prenmeditated nurder, sinply because his
crime was committed in conjunction with
another felony. This is an arbitrary and
capricious classification, in violation of

t he Furman/ Gregg narrow ng requirenent.

820 P.2d at 89-90. See also United States v. ©MCullah, 76 F.3d

1087 (10th Cir. 1996); Davis v. Executive Director of Departnment

of Corrections, 100 F.3d 750 (10th Cir. 1996).

Wom ng, |ike Florida, provides that the narrow ng occur at

the penalty phase. See Stringer v. Black, 503 U. S. 527 (1992).
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The use of the "in the course of a felony" aggravating
circunmstance is unconstitutional. As the Engberg court hel d:

[ Where an underlying felony is used to
convict a defendant of felony murder only,

el ements of the underlying felony my not
again be used as an aggravating factor in the
sentenci ng phase. W acknow edge the jury's
finding of other aggravating circunmstances in
this case. W cannot know, however, what
effect the felony nurder, robbery, and

pecuni ary gai n aggravating circunstances
found had in the weighing process and in the
jury's final determ nation that death was
appropri ate.

820 P. 2d at 92. This error cannot be harmess in this case:
[ When the sentencing body is told to weigh
an invalid factor in its decision, a
review ng court may not assune it would have
made no difference if the thunb had been
renmoved from death's side of the scale. Wen
t he wei ghing process itself has been skewed,
only constitutional harm ess-error analysis
or reweighing at the trial or appellate |evel
suffices to guarantee that the defendant
received an individualized sentence.

Stringer, 504 U. S. at 534.

This error was not harm ess. The jury received
unconstitutional instructions regarding three of the four
aggravating circunstances (M V11, 1771-72). In each instance
these instructions failed to channel and narrow the sentencers’
di scretion. Curmulatively, they resulted in a death sentence that
viol ates the Ei ghth Anendnent.

The use of the underlying felony, robbery, as a basis for
any aggravating factor, rendered that aggravating circunstances

"illusory"” in violation of Stringer v. Black, 112 S. C. 1130
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(1992). Due to the outconme of the guilt phase, the jury's

consi deration of automatic aggravating circunstances served as a
basis for M. Marquard's death sentence. Because appellate
counsel failed to raise this issue on appeal, John Marquard was
deni ed effective assistance of counsel. M. Marquard' s sentence

of death is the resulting prejudice. Harris v. Dugger, 874 F.2d

756 (11th Cir. 1989). Had counsel raised these errors with the
ot her fundanmental errors, John Marquard woul d have received a new
constitutional penalty phase.

3. Under A Sentence O | nprisonnment

The trial court erred in instructing the jury and finding
t he aggravator that John Marquard was under a sentence of
i nprisonment. To prove this aggravator, the state introduced a
certified copy of John Marquard' s February 13, 1991, Judgnent and
Comm t nent for m sdeneanor |arceny. John Marquard received a two
year sentence for that charge. The state also called Patricia
Rawm s, John Marquard’s North Carolina parole officer, who
testified that John Marquard was under parole supervision during
June 1991. Appellate counsel raised this issue on direct appeal
and this Court held there was no error because John Marquard’'s
parole officer testified that he was on parole at the tine of the

murder. Marquard v. State, 641 So.2d 54, 58 (Fla.1994). In

light of the Florida legislature’ s 1996 amendnent to this

aggravator, changing it from*®“The capital felony was comm tted by
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a person under sentence of inprisonnent or placed on community
control” to “The capital felony was commtted by a person
previously convicted of a felony and under sentence of
i mpri sonment or placed on community control or on felony
probation”, and the facts of that m sdeneanor, this Court nust
again consider the validity of that aggravator. Fla.Stat. 8§
921.141(5)(a) (1993, 1996).
The North Carolina Statute of m sdeneanor |arceny under

whi ch John Marquard was sentenced provides:

| arceny of property, or the receiving or

possessi on of stol en goods know ng or havi ng

reasonabl e grounds to believe themto be

stol en, where the value of the property or

goods is not nore than one thousand doll ars

($1,000), is a m sdenmeanor punishabl e under

G S. 14-3(a). |In all cases of doubt, the

jury shall, in the verdict, fix the value of

t he property stolen.
N.C. Stat 8§ 14-72 (1991). G S. 14-3(a) states

Except as provided in subsections (b) and

(c), every person who shall be convicted of

any m sdenmeanor for which no specific

puni shnent is prescribed by statute shall be

puni shabl e by fine, by inprisonment for a

term not exceeding two years, or by both, in

the discretion of the court.
N.C. Stat. 814-3 (1991). The warrant for John Marquard’s arrest
decl ared that John Marquard obtai ned $250. 00 under fal se
pretenses (M V2, 379). Thus, because the noney val ue involved in
t hat conviction was | ess than $300. 00, the corresponding Florida
conviction woul d have been petit theft.

The corresponding Florida Statute provision of petit theft
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provi ded

Theft of any property not specified in

paragraph (a), or paragraph (b), or paragraph

(c) is petit theft and a m sdeneanor of the

second degree, punishable as provided in s.

775.082 or s. 775.083.
Fla. Stat. 8812.014 (1991). The second degree m sdenmeanor woul d
have been punishable in Florida for a termof up to 60 days in
county jail. Fla. Stat. 88 812.014; 775.082; 775.083. In 1991,
only inmates sentenced to 13 nonths or nore were eligible for
parole. Fla. Stat. 8 947.16. Therefore, had John Marquard been
convicted of this crime in Florida, he could not have been under
a sentence of inprisonnment. Because John Marquard was sentenced
to death in Florida, Florida | aw shoul d determ ne which
aggravators apply. The North Carolina m sdemeanor conviction,
whi ch would not result in parole in Florida, should not make John
Mar quard death eligible in Florida.

The legislature’s 1996 anmendnent to 921.141(5)(a) indicates
that the legislature did not intend that this aggravator apply to
m sdemeanor convictions. The facts of the conviction prove John
Mar quard woul d not have been under a sentence of inprisonnent had
he been convicted of the corresponding Florida crime. This Court
must | ook at the basis of the parole and |egislative intent and
find this aggravator invalid.

CLAIM IV

MR. MARQUARD S DEATH SENTENCE VI OLATES THE
FI FTH, SI XTH, EI GHTH, AND FOURTEENTH
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AMENDVENTS BECAUSE THE PENALTY PHASE JURY

| NSTRUCTI ONS WERE | NCORRECT UNDER FLORI DA LAW
AND SHI FTED THE BURDEN TO MR. MARQUARD THAT
DEATH WAS NOT THE APPROPRI ATE SENTENCE.

Under Florida law, a capital sentencing jury must be:

[T]old that the state nust establish the

exi stence of one or nore aggravating
circunst ances before the death penalty could
be i nposed .

[ SJuch a sentence could be given if the state
showed t he aggravati ng circunstances
out wei ghed the mtigating circunstances.

State v. Dixon, 283 So. 2d 1 (Fla. 1973) (enphasis added). Trial

counsel submitted a proposed instruction reflecting this standard
(MV 11, 1845). The court denied the proposed instruction, and
the court shifted this burden of proof to John Marquard.

If you find that one or nore sufficient

aggravating circunstances do exist, it wll

then -- then be your duty to determ ne

whet her any mtigating circunstance or

ci rcunst ances exi st that outweigh the

aggravating circunstances.
(MV11, 1772). The instructions violated Florida |law and the
Ei ght h and Fourteenth Anmendnents in two ways. First, the
instructions shifted the burden of proof to M. Marquard on the
central sentencing issue of whether he should live or die. Under
Mul | aney, this unconstitutional burden-shifting violated M.

Mar quard's Due Process and Ei ghth Amendnent rights. Millaney v.

W bur, 421 U S. 684 (1975). See also Sandstrom v. Montana, 442

U S. 510 (1979); Jackson v. Dugger, 837 F.2d 1469 (11th Cir.

1988). The jury was not instructed in conformty with the
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standard set forth in Dixon. Because in Florida the jury is a

sentencer, it nmust be properly instructed. Johnson v.

Singletary, 612 So. 2d 575 (Fla. 1993). Second, the instruction

essentially told the jury that once aggravating circunstances
were established, it need not consider mtigating circunstances
unl ess those mtigating circunstances were sufficient to outweigh

t he aggravating circunstances. Cf. MIlls v. Maryland, 108 S. Ct.

1860 (1988); Hitchcock v. Dugger, 481 U.S. 393 (1987). Appellate

counsel deficiently failed to raise this issue on appeal.

Because John Marquard's sentencing jury was instructed that
it could consider Florida' s felony-nurder aggravating
circunstance, and he had been convicted of robbery, John Marquard
was eligible for death upon conviction. Thus, John Marquard
entered the penalty phase of his capital trial with the burden of
proving that death was not the appropriate penalty.

John Marquard's penalty phase instructions required the jury
to i npose death unless John Marquard presented mitigation which
out wei ghed the automatic and unconstitutional aggravation. The
trial court then used the sane standard in sentencing M.

Marquard to death. See Zeigler v. Dugger, 524 So. 2d 419 (Fl a.

1988) (trial court is presuned to apply the law in accord with
manner in which jury was instructed).

This standard shifted the burden to John Marquard to
establish that |ife was the appropriate sentence and limted
consideration of mtigating evidence to only those factors proven
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sufficient to outweigh the aggravation. The standard given to

the jury violated state law. Fla. Stat. 8§ 921.141. This burden-

shifting standard thus "interfered with the consideration of

mtigating evidence." Boyde v. California, 110 S. Ct. 1190, 1196

(1990). Because "[s]tates cannot |imt the sentencer's
consi deration of any relevant circunstance that could cause it to

decline to inpose the [death] penalty,"” MC eskey v. Kenp, 481

U S 279, 306 (1987), the argunent and instructions provided to
the jury and the standard used by the trial court violated the
Ei ght h Amendnent's "requirenent of individualized sentencing in
capital cases [which] is satisfied by allowing the jury to

consider all relevant mtigating evidence." Blystone v.

Pennsyl vania, 110 S. Ct. 1078, 1083 (1990). See also Lockett v.

Ohi o, 438 U S. 586 (1978); Hitchcock v. Dugger, 481 U. S. 393

(1987).

The unconstitutional instructions precluded the jurors from
considering the mtigating evidence that was presented,
Hitchcock, and fromevaluating the "totality of the

circunstances." State v. Dixon, 283 So.2d at 10. The jurors

woul d reasonably have understood that only mtigating evidence
which rose to the |level of "outweighing" aggravation need be
considered. This error, when conbined with erroneous
instructions on five aggravators was not harnl ess. Had appellate
counsel raised this fundanental error on direct appeal, John

Mar quard woul d have received a new penalty phase.
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CLAIM V

MR. MARQUARD S EI GHTH AMENDMENT RI GHT AGAI NST
CRUEL AND UNUSUAL PUNI SHVENT W LL BE VI OLATED
AS MR. MARQUARD MAY BE | NCOVPETENT AT THE

TI ME OF EXECUTI ON

In accordance with Florida Rules of Crim nal Procedure 3.811
and 3.812, a prisoner cannot be executed if “the person |acks the
mental capacity to understand the fact of the inpending death and

the reason for it. This rule was enacted in response to Ford v.

Wai nwright, 477 U S. 399, 106 S.Ct. 2595 (1986).

John Marquard acknow edges that under Florida law, a claim
of inconpetency to be executed cannot be asserted until a death
warrant has been issued. Further, John Marquard acknow edges
that before a judicial review may be held in Florida, the
def endant nmust first submt his claimin accordance with Florida
Statutes. The only time a prisoner can legally raise the issue
of his sanity to be executed is after the Governor issues a death
warrant. Until the death warrant is signed, the issue is not
ripe. This is established under Florida | aw pursuant to Section

922.07, Florida Statutes (1985) and Martin v. Wainwight, 497

So.2d 872 (1986)(If Martin's counsel wi sh to pursue this claim
we direct themto initiate the sanity proceedi ngs set out in

section 922.07, FElorida Statutes (1985).

The sanme hol di ng exists under federal |law. Poland v.
Stewart, 41 F. Supp. 2d 1037 (D. Ariz 1999) (such clains truly

are not ripe unless a death warrant has been i ssued and an
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execution date is pending); Martinez-Villareal v. Stewart, 118 S.

Ct. 1618, 523 U. S. 637, 140 L.Ed.2d 849 (1998)(respondent’s Ford
claimwas dismssed as premature, not because he had not
exhausted state renedi es, but because his execution was not

i mm nent and therefore his conpetency to be executed could not be

determ ned at that tinme); Herrera v. Collins, 506 U S. 390, 113

S. C. 853, 122 L.Ed.2d 203 (1993)(the issue of sanity [for Ford

claim is properly considered in proximty to the execution).

However, nost recently, in In RE: Provenzano, No. 00-13193
(11" Cir. June 21, 2000), the 11" Circuit Court of Appeals
st at ed:

Real i zi ng that our decision in |n Re: Medina,
109 F.3d 1556 (11" Cir. 1997), forecl oses us
fromgranting himauthorization to file such
a claimin a second or successive petition,
Provenzano asks us to revisit that decision
in light of the Supreme Court’s subsequent
decision in Stewart v. Martinez-Villareal,
118 S. Ct. 1618 (1998). Under our prior panel
precedent rule, See United States v. Steele,
147 F.3d 1316, 1317-18 (11" Cir. 1998)(en
banc), we are bound to follow the Medina

deci sion. W would, of course, not only be
aut hori zed but also required to depart from
Medina if an interveni ng Supreme Court

deci sion actually overruled or conflicted
with it.[citations omtted]

Stewart v. Martinez-Villareal does not
conflict with Medina' s holding that a
conpetency to be executed claimnot raised in
the initial habeas petition is subject to the
strictures of 28 U. S.C. Sec 2244(b)(2), and

t hat such a claimcannot neet either of the
exceptions set out in that provision.

ILd. at pages 2-3 of opinion
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This claimis necessary at this stage because federal | aw
requires that, in order to preserve a conpetency to be executed
claim the claimmnust be raised in the initial petition for
habeas corpus, and federal law requires all issues raised in a
federal habeas petition to be exhausted in state court. Hence,
John Marquard raises this claimnow

John Marquard has been incarcerated since 1992. Statistics
show t hat incarceration over a long period of time will dimnish
an individual’s nental capacity. Because John Marquard may wel |
be inconpetent at time of execution, his Ei ghth Arendment ri ght
agai nst cruel and unusual punishment will be viol at ed.

John Marquard was first diagnosed with nmental problens at
the age of ten. John Marquard suffers personality disorder, a
pattern of paranoid schizophrenia in a subacute stage-- “he has a
great deal of difficulty in dealing with reality and very often
chose to create a reality of his own, either with the use of
substances or in other ways. And in sinplistic terns,
schi zophrenia is a thought disturbance in which a person creates
their own reality” (V7, 207), great trouble with abstract
reasoni ng (V7, 201-202), an auditory processing deficit in noises
and spoken words, brain inpairnent consistent the |ong-term
effects of fetal alcohol syndrome (V7, 205), and episodic
di scontrol or impulsivity. (V7, 213). John Marquard is a
| ycant hropi st; he has a delusional belief that he is a werewol f.
John Marquard has attenpted suicide. For the |ast seven years,
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John Marquard has lived on Florida s death row, in a cel
approximately 6 feet wide, 9 feet long, and 9.5 feet high.

Uni on Correctional Institution is located in central Florida and
is not air conditioned, even during dangerously hot weather.
Roaches often reach the food served to death row i nmates before
it is delivered to the inmates. John Marquard is allowed yard
time only twice a week and showers every other day. The majority
of John Marquard fellow death row inmates, the people wi th whom
he can routinely talk and associate, also suffer various forns of
mental illness and personality disorders. John Marquard’' already
fragile mental condition could only deteriorate under these
circunstances. His mental condition may well decline to the
point that he is inconpetent to be executed.

CONCLUSI ON AND RELI EF SOUGHT

For all the reasons discussed herein, M. Mrquard

respectfully urges this Honorable Court to grant habeas relief.
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