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STATEMENT OF THE CASE AND FACTS

GUI LT PHASE

Post Office carrier Robert Hill testified that in February
of 1980 his route included 529 Ponce de Leon Boulevard,
Belleair, Pinellas County, the residence of Gerald Hollinger
VWhen he delivered the mail there on February 8 the nmil box was
full including a fol ded newspaper |ike he had delivered in the
past. Hill became concerned, noticed red footprints on the
ground, stepped on the stoop a couple of steps. Wen he | ooked
t hrough the kitchen door he saw a body and ran across the street
(R9, 30-33). He identified photographs of the house (R9, 34-35).
Hill was present when | aw enforcenent arrived and tal ked to two
detectives (R9, 37).

Sal vatore Gesauldo was a patrol officer for the Belleair
Police Departnent on February 8, 1980, and responded to the
Hol | i nger residence. Mailman Hill told him what he saw
CGesaul do observed footprints near the doorway and saw t he body.
The witness called his supervisor Sgt. Bland and they observed
that all the doors were secured and the garage door was cl osed
(R9, 40-41). Sgt. Bl and broke the front door glass pane and
they entered the house. After first determ ning that there was
no living person there, they observed bl oody footprints on the
living roomfloor. They did not step in those prints. Some of

the lights were on(R9, 42). Inside the residence there appeared



to be sone type of markings inconsistent with a foot inpression
and appeared to be nmore shoe-like (R9, 48). Phot os depi ct ed
what appeared to be soneone with blood on their feet having
wal ked across the rug, and a bloody dollar bill on the floor
(R9, 58-59). There were blood stains in the bathroom sink, on
the rug and on the door (R9, 61). He did not touch Hollinger’'s
body at all. In the kitchen area was a checkbook, wallet and
credit card and underneath the cabinet was a knife (R9, 62).
During the course of the investigation it was determ ned that
certain pieces of stereo equipnent were taken (R9, 63).

John Yaitanes, Chief of Police in Bellaire at the tine,
arrived at the scene and found a hotel receipt in the residence
on the coffee table in the living room (R9, 68-70). The
recei pt was fromthe Floridian Mdtor Hotel, |listing John Murphy,
room number 1706 and the bill totaled $74.20 for the room from
February 2 thru February 8, 1980 (R9, 71). Crime scene
technician Martin MLeod arrived at the crime scene at about
11:22 a.m on February 8 and processed the scene (R9, 76-77).
In the kitchen where the victinm s body lay was a wal |l et, butcher
knife with the bl ade bent, checkbook, cigarette pack and bl oody
shoe prints (R9, 80). He followed the bloody footprints that
entered into the garage. They had star inpressions and circles
and the initials said G eat Anerican Shoe Store. The prints

stopped and it appeared that a person m ght have gotten into a



car at that point. There were bloody sock prints that |led from
the kitchen across the living room down the hallway into the
mast er bedroom and bat hroom (R9, 81). There was bl ood on the
i nside of the kitchen door, on the sliding doors of the hallway
cl oset, on the door |eading into the bathroom and on the vanity
and bat htub. There was a small anount of blood on a gray netal
file box in the closet (R9, 82). Along with technician Ml ler
phot ogr aphs were taken of the victim s wounds and they took arm
prints and knee prints. He took for processing the kitchen
knife, wallet and credit card and Marl boro cigarette pack (RO,
83). On February 13, he went to the Floridian Hotel in Tanpa
because the receipt found in the victims honme |listed that hotel
and room nunber and processed that scene (R9, 85). On the 14'" he
recei ved plucked pubic and head hairs from Chuck Weinel (a slip
of paper with his name had been found in the victims wallet)
(R9, 84, 86). On the kitchen knife, the bl ade was bent and the
tip of the blade was m ssing (R9, 88). The itens retrieved from
the nmurder scene were introduced into evidence as well as the
evi dence obtained in the notel room (R9, 87-98). The prints he
l[ifted from both the nurder scene and the Floridian Hotel were
subsequently conmpared by Techni ci an Brommel sick (R9, 98).

Crime scene technician Sharon Rothwell|l testified that she
processed the stolen 1979 Cadillac Eldorado at the Courtney

Canpbel | Causeway in Pinellas County on February 8 at about 3: 30



or 4:00 (RO, 109). She took photographs and processed and
coll ected any type of evidence she could (R9, 112). Papers in
the glove conpartnent identified the vehicle as owned by Gerald
Hol I i nger (R9, 115). The vehicle was unl ocked when she arrived
at the scene and she did not find a key for it (R9, 119).
Charles M Il er of the Pinellas County Sheriff’s O fice went
to the homcide scene on February 8, took photographs and
processed the scene for prints. There were sneaker prints
outside the kitchen door and inside the garage (R9, 133). He
lifted a print froma glass on the living roomcoffee table and
fromthe Jack Daniels bottle (R9, 135-136). He lifted prints
froma glass in the bedroom and from the bathroom door in the
mast er bedroom (R9, 137). Henry Brommel sick, an expert in | atent
fingerprint analysis testified that he had the known
fingerprints of appellant Fitzpatrick, Paul Brown, Richard
Fairley, M. Culbreth and the victim M. Hollinger (R9, 149).
He explained that everybody does not |eave fingerprints no
matter what they touch because they are non-exuders who don’t
sweat (R9, 151). O the 257 lifts that he | ooked at, 197 cane
fromthe victims residence, 23 fromthe victinm s notor vehicle
and about 37 fromthe notel or hotel in Tanpa. (R9, 155). Ten
prints came back positive to appellant, seven from the nurder
scene, one fromthe victims stolen vehicle, and two from the

nmot el . Two prints of M. Brown were found, from the notel.



Seven prints came back of M. Fairley (four in the residence and
three in the vehicle) and four from Cul breth in the residence.
Victim Hollinger had 28 prints lifted (RO, 156-157). A
conparison was made with Weinel’s known prints and none came up
positive (R9, 158). Fitzpatrick’s prints were found on the
glass in the living room the glass fromthe bedroom fromthe
bat hroom door, the outside passenger’s frame of door, the
ashtray on the dresser in notel room 1706 (R9, 158-165). Paul

Brown ‘s two prints were found in the Tanpa notel room and
Fairley had four prints at the residence and three from the
mot or vehicle (R9, 166-67). Four prints canme back from M.
Cul breth (R9, 168). Ot her prints found had no value.
Fitzpatrick had prints fromthree fingers fromhis | eft hand and
one fromhis right hand on the glass on the coffee table, right
hand prints on a glass in the bedroom and left mddle finger
print on the bathroom door (R9, 184).

Medi cal Exam ner Dr. Joan Whod testified that the autopsy
was performed in this case by Dr. Shinner who was now deceased,
but that she had reviewed the various reports and phot ographs.
She counted forty-one knife wounds (leaving out the severa
wounds about the left ear) (R10, 189-194). There was an incised
wound on the bridge of the nose, a wound i nvol ving the corner of

the right eye which had caused the right globe or eyeball to

partially collapse, rendering the victimblind in that eye (R10,



196). The | owest wound on the side of the neck is associ ated
with cutting into the right jugular vein, causing very rapid
bl eedi ng (not the spurting bl eeding associated with an artery).
There was a pattern of very superficial marks on the skin

consistent with pressure fromthe knife bl ade against the skin
but wi thout any cutting action occurring. (R10, 198). It was
consi stent with soneone behind Hollinger and holding a knife to
his throat. There were superficial cutting wounds to the
shoul der, a stab wound to the neck one inch deep. The left hand
had a through and through defensive stab wound and a second
simlar stab wound on the back of the left hand (R10, 198-199).
There were a nunber of superficial cut marks on the back,
consistent with the person being down on the ground and not
nmovi ng when they were inflicted. There were two defensive
wounds on Hollinger’s right leg and the shin bone would be an
area where the knife bl ade coul d have been bent (R10, 200-201).
Part of the blood was transferred on to his clothing as the body
was rolled over. Hollinger’'s wallet was displayed in the photo
lying on top of the blood. The blood on the victinm s socks al so
were indicative of the body being rolled over (R10, 202). It
appeared that the initial injury began by the counter where the
sandwi ch was; there was blood dripping straight down on the
stove. Blood on the refrigerator traveled fromright to |l eft and

upward slightly (R10, 205). The autopsy was perforned on



February 8; the potassium level in the eye was 19 indicating
that the victimhad been dead nore than 12, probably nore than
18 hours. This was consistent with the victim being killed at
m dni ght or the early hours of February 8 (R10, 206-207). M.
Hol I i nger was 6'4'’, weighed 230 pounds and was in relatively
good physical condition (R10, 211). The only wound that the
victimhad that woul d have by itself been certain to have caused
death was the jugular vein wound. The i nmedi ate cause of death
was bl ood loss contributed to by all the wounds (R10, 212).
Hol i nger ‘s bl ood had sonme |evel of alcohol but below the DU
| evel . Aci d phosphatase tests to determne the presence of
senmen (for possible sexual nolestation) were negative. (R10,
213). Al the wounds were consistent with state Exhibit 9 (R10,
215) .

Kenneth Menard has lived in Revere, Massachusetts, just
north of Boston since 1961 (R10, 219). A couple of years prior
to 1980 he had contact with Paul Brown offering noney in return
for sexual services and that relationship continued on and off
for next several years. In January of 1980 he agreed to |et
Paul Brown stay at his house tenporarily (R10, 221). He gave
Brown a key (R10, 222). The court instructed the jury that they
were to consider the evidence they were about to hear only for
the limted purpose of proving identity, notive, intent, nodus

operandi on the part of the defendant (R10, 222-223). Menard



was hone on the evening of January 29 into the norning hours of
January 30, 1980. Brown phoned himand asked if he could bring
a friend Paul Fitzpatrick with him to the house. Menard
reluctantly agreed and went back to bed. At 2:15 a.m he heard
soneone enter with a key. He recognized Brown’ s voice, assuned
the other male was Fitzpatrick and there were two girls with
t hem (R10, 224). Brown cane into his room Menard heard him
pi ck up Menard s car keys. Menard told himto give the keys
back and took them away from Brown. One of the girls kept
phoning for a cab but giving the wong address. Menard gave the
correct address and the girls left about 4:30 a.m He heard

Brown nmention to Fitzpatrick, you want to rob this guy? And

Fitzpatrick responded he is your wuncle, isn't he? Br own
answered, no, he is a fag that picked ne up. Menard heard
runmagi ng in the kitchen, |like the silverware drawer(R10, 226-

228). Menard saw Fitzpatrick reach up and slash the drapery
cords. Led by Fitzpatrick the two nmen canme into the room and
started to tie him up with the drapery cord. Menard began
struggling, Fitzpatrick said he had a knife and if you nove ||

slice you wide open. Menard at first felt appellant’s thunb,
then the knife at his throat. Fitzpatrick didn't like the fact
that Brown had tied Menard's hands in front of him and wanted
themtied behind him Fitzpatrick gave the knife to Brown, put

it against the side of Menard's throat and told Brown that if



Menard nmoved to push it right through. Fitzpatrick got behind
and tied the victim s hands behind him (R10, 229). They renoved
a wallet, a ring and a gold neck chain, took cash and credit
cards from the wallet. Fitzpatrick wanted to know where the
rest of the cash was and when told he didn’t keep cash in the
house Fitzpatrick responded that he was going to | ook for it and
if he found it he was going to kill him Menard didn’t
under stand how Fitzpatrick could be so angry at him since he
didn’t know him (R10, 230). The car keys were in his pocket and
they were renmoved. Menard had a 1975 or 1976 Pacer and stereo
equi pnent. He remained tied up while they were there for up to
two hours (R10, 231). Menard nentioned to Brown that there were
peopl e who knew that he was staying at the house (loudly for
Fitzpatrick’s benefit). Fitzpatrick said if that guy doesn’t
shut up, I'’m going to kill him (R10, 232). Fitzpatrick told
Brown to take the stereo equi pment out to the car. Fitzpatrick

untied his feet to take Menard’ s slacks (the only pair that he

saw he liked). Fitzpatrick ripped the phones out of the wal
and they left. Fitzpatrick had not retied his feet. Somehow
Menard managed to put on another pair of slacks, left the

residence, went to a neighbor’s house, told her what had
happened and called the police (R10, 233-234). Checks were
taken from his honme and one was cashed or deposited. Two credit

cards were used to purchase things. The stereo equi pnment was



not recovered and the auto was recovered in Rhode |sland, south
of Massachusetts two weeks later. Fitzpatrick was able to wear
his size 32 pants (R10, 235-237). On cross-exam nation he
testified that Fitzpatrick had been at his house on another
night with Brown before this incident. Menard met Fitzpatrick
when Brown told himthat Fitzpatrick would bail himout of jail
if Menard gave Fitzpatrick the noney. Subsequently he | earned
where Fitzpatrick lived from Brown (R10, 241-242).

Detective Mchael Ring of the Pinellas County Sheriff’s
O fice was asked to assist in reopening the unsolved Hollinger
case in 1994 (R10, 251). On a card for room 1706, that was
identified from the Floridian Mtel Inn, there was a soci al
security nunmber. Ring |earned that nunber had not been issued
by the Social Security Adm nistration. The nane on the card was
Paul Curry. Ring could not find that Paul Curry had ever been
i ssued a Social Security number. (R10, 252-54). Ring had prior
| aw enf or cenment experience in Massachusetts and he recal | ed t hat
the first three digits of the Social Security nunmber indicate
where the card is i ssued and here the digits would indicate that
it would have been issued in Massachusetts if it was a valid
nunber (R10, 255). Ring requested that the fingerprints
previously recovered at the nurder scene, car and notel be
checked with Massachusetts. Ring became aware of Paul Brown and

an associ ate of his, Paul Fitzpatrick. Ring |earned that Paul
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Brown’s fingerprint was found in notel room 1706. He and
Detective Klein went to Boston in an attenpt to |ocate and
interview Brown and Fitzpatrick (R10, 256-57). He obtained a
search warrant for fingerprints, footprints and hairs of
Fitzpatrick and Brown. Brown was located in Bedford,
Massachusetts and interviewed. Ri ng showed Brown a picture
depicting a pair of shoes that were located in the Floridian
Motel (R10, 257-58). Fitzpatrick was |ocated in Everett,
Massachusetts. The officers had not told Brown how Hol linger
was killed or that he was honpbsexual, or that he had sustained
an injury to his throat. He did not make nention of bl oody
footprints (R10, 258-260). Ring interviewed Fitzpatrick and at
t he concl usi on executed the search warrant (R10, 260). Exhibit
30 were the footprints of Fitzpatrick and Exhibit 31 were the
footprints of Paul Brown (R10, 262). During his investigation
Ring al so contacted Charl es Wei nel and took i nked i npressi ons of
his feet (Exhibit 33) and obtained inked foot inpressions of
Richard Fairley (Exhibit 32) (R10, 263-266). The witness al so
expl ained that the hairs collected fromFitzpatrick and Brown in
1995 could not be nmeaningfully conpared to the hairs found in
1980 because the conposition of hair changes over tinme and would
not be mcroscopically simlar. There were no root balls on any
of the hairs from 1980 for DNA anal ysis. Ring interviewed

Fitzpatrick on June 20, 1995, at the Everett police station
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(R10, 267). Appellant was willing to come to the police
departnment for the interview. No prom ses or threats were nmade;
there was no coercion and Fitzpatrick was free to | eave at any
tinme. He was not wunder arrest (R10, 268-69). Fitzpatrick
admtted that he snoked cigarettes and that he snoked Marl boro
or Salens. Appellant admtted knowi ng Paul Brown in 1980, that
they were lifelong friends and had grown up in the
Sonervill e/ Medford area (R10, 270-71). They discussed the
incident with Menard and Fitzpatrick basically indicated that it
was Paul Brown’s idea, that he was there and hel ped | oad up the
car and drove away in the stolen car. Fitzpatrick clainmed that
Brown was the one armed with the knife (R10, 272). When asked
if he had ever been to Florida, appellant responded that he had
been to Disneyl and. Appel I ant denied having been west of
Orlando in the Tanpa Bay area in the cities nmentioned by Ring
(R10, 273). Fitzpatrick said he had not been to Florida at any
time with Paul Brown (Ring knew that Brown and Fitzpatrick's
fingerprints had been found in room 1706 at the Floridian
Mot el ) (R10, 274). Ring confronted himwith the fact that his
prints were at the notel, on the victims car and inside the
victim s residence. He produced the fingerprint report, showed
it to himand asked if he would |like to |look at it. Appellant
glanced at it. When asked if he thought this was a fake

docunment, his response was that he thought it was not. At the
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begi nning of the interview appellant was very calm polite, but
hi s deneanor changed when the questions related to Florida
Pi nell as County and fingerprints; he started to sweat profusely
(R10, 275-76). He also started to belch Ilittle burps.
Eventual ly Fitzpatrick left the police departnment (R10, 276).
Ring specifically asked himif he had been to Clearwater and
Bel l eair and Tanmpa and he responded that he hadn’t (R10, 278).

Paul Brown testified that he grew up on Sonerville,
Massachusetts on the outskirts of Boston and was a friend of
appellant Fitzpatrick (R10, 289-290). Brown adm tted that he
met Ken Menard, had sexual relations with himand that Menard
et himstay with himand that Menard let himstay in his house
in January of 1980 (R10, 292). Brown testified that Menard
told himit would be alright to bring his friend Fitzpatrick
over for the weekend (R10, 295-296). He and appell ant had
limted funds at the time (R10, 296). Appellant and Brown were
at the Menard residence partying with two girls and they
realized Menard was still in the house. Menard refused
perm ssion to use his car to take the girls hone. After the
girls left, appellant grabbed a knife out of the kitchen drawer.
They were both mad at Menard for obstructing their effort to
have sex with the girls (RL0, 297-300). They cut cords drapes
fromthe curtains, went into Menard' s Bedroom and tied him up

(R10, 300-01). Menard was tied up and they took his car keys
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and $4,000 stereo system along with a watch and possibly sone
cash (R10, 302-03). Fitzpatrick cut the wire to the phone, sold
the stolen stereo equi pment for $400-500, and stayed at his
sister-in-law s house (R10, 303-04).

Later, they took Menard s car and headed to Fl orida. Menard
knew both Brown and Fitzpatrick and could easily identify them
as having robbed him (R10, 305). They had about $500-600 with
them (R10, 305). They didn't get far in the Menard vehicle due
to an auto accident; his sister-in-law picked them up. They
spent sonme of the nmoney on al cohol and drugs and then decided to
take a bus from Massachusetts to Florida. After buying the bus
tickets, they had about $300 (R10, 307-308). They arrived in
Cl earwater with $150-200 and stayed at the Floridian Mdtel in
Tanpa and paid a week in advance ($75), |eaving them about a
hundred dollars (R10, 309). They didn't register using their
real nanmes; Brown used a name he had previously used Jim Curry
and appellant also used a fake name. They stayed in Room 1706
(R10, 310-311) and went partying every night in Clearwater (RLO,
311). The first time they traveled to Clearwater by bus, but
afterwards they would steal a car to go back and forth, using
the limted funds for drugs and partying (R10, 312). Brown was
with appellant every day except one when they split up during a
party at a hotel (R10, 314-315). Brown stayed at the party and

Fitzpatrick left. Brown stole a van to return to the Tanpa
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notel; Fitzpatrick later returned and his shoes were covered
with nmud. At Fitzpatrick’ s request, he gave a ring to the man
with appellant who apparently had given hima ride (R10, 318-
319).

Later, he sawFitzpatrick throwi ng his shoes out the w ndow;
appel lant said he had ripped one (R10, 321). Since they were
getting | owon cash, they arranged for Brown’s aunt to pick them
up and they stayed with her girlfriend (R10, 322). They still
had one night paid up for the nmotel, but they didn't stay (R10,
324). Three weeks | ater they returned to Boston via bus (R10,
327). Subsequently they were arrested for the Menard robbery,
pled guilty and served tinme in prison at Billerica House of
Corrections (R10, 329-330). Wiile talking with other inmates,
appel l ant nmentioned that if attacked in the cell he would “slice
his throat like | did in Florida” (R10, 331). Wen Brown asked
hi m what he neant, Fitzpatrick said a honposexual male attacked
hi m and he stabbed and slit his throat in Florida (R10, 332).
When interviewed by |law enforcement officers in 1995, Brown
agreed to talk to Sergeant Ring (R10, 334). He first denied
having been in Florida and with Fitzpatrick (R10, 335-336).
When tol d they had fingerprints, Brown adm tted being in Florida
and they discussed the Menard incident (R10, 337-338). Br own
told them he and Fitzpatrick were on the run from the Menard

case (R10, 339). Several nonths l|later, Brown got arrested by
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Trooper Benoit for DU (R10, 342) and he gave additional
information to Benoit (R10, 343-345). He told Benoit that
appel l ant threw away his shoes (R10, 346) and the substance on
t he shoes appeared to be blood (R10, 347).

Brown was reinterviewed by Ring in March and Septenber of
1986 and he was concerned he m ght be deemed some sort of an
accessory to nmurder (R10, 350).

On cross-exam nation, Brown acknow edged initially being
untruthful to Detective Ring (R11, 385), that he was concerned
about his fingerprint at the Floridian Motel (R11, 390), that he
was on a drinking and drugs binge for nonths after his interview
(R11, 391). He admtted that he could get a state prison
sentence for a fourth DU conviction (R11, 394). Brown adm tted
having sex with Menard (R11l, 397) and that they were friends
(R11, 400). They stole a bunch of vans while in Florida and
pawned what they took fromthe vans (R11, 410). Brown knew how
to steal vans, not Fitzpatrick (R11, 411). Brown testified that
he and appellant could never trade clothes - Fitzpatrick was
bi gger (R11, 441).

On redirect Brown denied killing Geral d Hollinger or know ng
who he was (R11, 453). He has been an al coholic for a good part
of his life (R11, 456). He also did not want to take the rap
for someone else and seized on the opportunity to talk with

Benoit after a friend showed up at the VA shelter where Brown
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was staying and nentioned hearing that he and Fitzpatrick were
involved in a murder (R11l, 464). He did not put the state
Exhibit 18 (notel receipt) in the residence of Hollinger (Rl1
471). On recross, he admtted using drugs and al cohol before
getting out of the VA Hospital (R11l, 473).

Wl liam Bodziak, admtted as an expert in the forensic
exam nati on of docunents and barefoot inpressions (R11, 480),

expl ained the four types of inpressions when soneone wal ks

around w thout shoes: naked foot inpression, naked foot
inpression in a soil or liquid where the fluid doesn’t retain
crisp detail, inmpression by a foot covered with a sock, and an

i npression left on the inside of a shoe (R11, 481). He was able
to make conparisons in the last three categories. 1In this case,
while he was with the FBI he was provided three rugs fromthe
Pi nellas County Sheriff’s office (Rl1, 490). On the rugs and
phot ographs of the crinme scene were both shoe prints and sock-
clad or possibly barefoot inpressions. He was asked to conpare
these to inpressions of four individuals whose known exenpl ars
were also submtted to him (R11, 491). The known i nked
i npressions that were submtted to himincluded those of Paul
Fitzpatrick, Richard Fairley, Charles Winel and Paul Brown
(R11, 499). State Exhibit 35 was the left foot inpressions of
Fitzpatrick (k1), Fairley (k3), Winel (k5), and Brown (Kk7)

(R11, 501).
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He determ ned that the shoe was a Converse All Star type of
design made in the 1970's. The entire design is made up of
smal |l stars and parallel bars fromthe heel of the shoe to the
toe (R11, 517). The witness opined that as to the Exhibit 13
(black and white carpet) and the Exhibit 14 (orange rug) he
could exclude Weinel, Brown and Fairley, but the inpressions
were consistent with those of Fitzpatrick (R11, 524-528).
Fitzpatrick shared characteristics with the i npressions fromthe
crime scene and the conbi nation of all the characteristics could
be included as the possible nmaker of these shoe prints (R11,
529). He could not tell if the sock-clad or bare-foot
i npressions were nmade by the sanme person that made the shoe
i mpressions (R11, 535). In reference to Exhibit 37, there was
not hi ng i nconsi stent with Fitzpatrick’s foot inpression between
the inked and the ones that |um nesce and bl ood on the carpet
found at the nurder scene (R11, 541). As to Exhibit 14, there
was nothing inconsistent between the inked inpression of
Fitzpatrick and the bl oody sock inpressions found in the house
of victimHollinger (Rl1l, 544).

The defense noved for a judgnment of acquittal, urging that
the state had failed to prove the hom cide was commtted with
premeditated intent, that as to felony-nurder the taking of
property occurred after the nurder to preclude robbery as the

underlying felony, and that as to the burglary for the
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underlying offense there was circunstantial evidence consi stent
with bot h consensual and non-consensual behavior. After hearing
argunment the trial court denied the notions. (Rl12, 553-571).
Appellant Fitzpatrick testified on his own behalf (R12, 578-
650). He was twenty-two years old at the tinme of this hom cide
in 1980, and had grown up in the sane area or nei ghborhood as
Paul Brown. On the night of the Menard incident they were
partying with two girls at a disco club and when it cl osed Brown
invited themto his house (R12, 578-80). Fitzpatrick thought
that Menard was Paul’s uncle. Brown had a conversation with
Menard; the latter told himthat the girls had to | eave (R12,
582). Appel ' ant cl ai mred Brown was mad and a cab was called to
take the girls home (R12, 583-84). They entered the Menard’'s
bedroom by two different doors. Brown had a knife in his hand
(R12, 586). Fitzpatrick clained to be nervous and Brown
suggested killing the man. He took the knife from Brown, cut
the cords on the bedroom Venetian blind and started to tie up
Menard so that he woul d not get out of bed (R12, 587-88). Brown
was ransacking the room Brown apol ogi zed to Menard, telling
hi m he didn’t know what was going on and that he didn't nean to
be doing this (R12, 590). Fitzpatrick hel ped Brown take the
stereo speakers from the house down to Menard s car and they
left init. (R12, 591-92). Brown canme up with the idea to flee

to Florida and they stayed at a hotel in Tanpa, drinking every
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day and staying up late at night at a disco club in Clearwater
(R12, 594). They started to thunb a ride back to Tanmpa when
they were picked up by victim CGerald Hollinger (R12, 596).
Hollinger told themit was a long ride to Tanpa, that he had to
stop at his house first. Hol I i nger offered them drinks when
they got to the house (R12, 597). Fitzpatrick testified that
Hol I i nger invited them inside and they had drinks (R12, 598).
Fitzpatrick fell asleep sitting on the couch and woke up to sonme
yelling and screani ng. He got up, looked in the kitchen area
and saw Brown and Hollinger fighting (R12, 599). After Brown
wal ked by himinto another room Fitzpatrick clainmed that he
wal ked into the kitchen area and | ooked at the man who appeared
to be dead. There was blood in the area and he stepped init in
his socks (R12, 601). Brown was washing up in the bathroom
Fitzpatrick took off his socks and put on his brown | eather
dress shoes and the two of themtook the victims stereo and his
car. They ran out of gas, left the car and were picked up by a
truck driver. They got another ride (still carrying the stolen
stereo equi pnent) and returned to the hotel (R12, 601-06). They
stayed with Brown’s aunt’s girl friend in a trailer park for
t hree weeks and eventually returned to Massachusetts. They sold
the stereo and bought two bus tickets (R12, 607). There was a
warrant out for himon the Menard i ncident and he turned hi mself

in. At sonme point he was in prison with Paul Brown but denied
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telling himthat he slit some guy’' s throat, clainmed he did not
di scuss the incident with Brown again, or threaten him or have
others threaten Brown (R12, 609-610).

On cross-exam nation, Fitzpatrick admtted know ng that
Menard had befriended Brown by letting himstay at his place and
gi ving him noney to bond out of jail, and giving the noney to
Fitzpatrick; that is how Menard knew appellant (R12, 610-611).
Appel I ant deni ed placing the knife against Menard s throat, or
threatening to kill him or threatening to slit his throat w de
open (R12, 613). Appellant admtted taking sonme cash, jewelry,
car keys and car from Menard. Fitzpatrick had two prior
convictions that he knew of (R12, 614). He clainmed that when he
was interviewed by M. Ring in June of 1995 he did not recal
bei ng asked if he had been in the St. Petersburg/Clearwater
area; when he asked about a specific area, Fitzpatrick clained
he wanted to talk to an attorney. He didn't renmenber Ring
asking if he had been in Florida with M. Brown or if he had
been in a notel in Tanpa, or about staying at a residence in the
Cl earwater/Belleair area (R12, 615-16). He didn’'t renmenber Ri ng
showi ng hima report and saying |I’'ve got your fingerprints and
denied having thrown the report back at Ring (R12, 616-17).
Appellant reiterated that he went to the Hollinger residence
with Brown, that his fingerprints were on the glass in the

resi dence (R12, 618). Fitzpatrick insisted that Brown was in
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the kitchen and wal ked through the parlor area, the |living room
area to the bathroom where he washed up (R12, 623). Appellant
admtted that his fingerprint was on the bathroom door (R12,
624). He admtted that the bl oody footprints were his that were
depicted in State’s Exhibit 3, F, G H, I, and J (R12, 625). As
far as he knew, those sock i npressions were his (R12, 626). He
didn’t renmenber whether Hollinger was roll ed over and his wall et
t aken but clained he didn't do so (R12, 627). He didn't recall
where he took his socks off (R12, 628). He denied stealing the
victim s car, but acknow edged hel ping another take the stereo
equi pnment, load it in the car and drive away fromthe residence.
He clainmed that he and another abandoned the stolen Hollinger
car. He admtted that he and Brown were on the run from | aw
enf orcenent and that they were getting down on funds (R12, 629-
30). He wasn’t working while in the Florida area and the only
person he knew here was Brown. He had no source of income (R12,
630-31). The noney he had brought with him he used on notel,
dri nks and drugs whil e out at Cl earwater Beach. He left his job
in Boston after robbing Menard (R12, 631). Appellant nmai ntai ned
that in the Menard incident it was Brown who had the knife and
was welding it and cutting Menard. He had no idea why Brown
al l egedly attacked Hollinger (R12, 635). Hol I i nger had no
weapons in his hands at the time (Rl2, 637). The jury returned

a verdict of guilty of murder in the first degree (R5, 819).
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PENALTY PHASE

The state introduced Exhibit 1 stipulation regarding
appellant’s prior violent felony conviction (R14, 882). Defense
w tness Joseph MCain, a private investigator and forner
policeman, testified that crinme was prevalent from 1970 to 1980
in the Sonerville area and children growing up in that
nei ghbor hood woul d be exposed to viol ence (R14, 883-887). They
| earned about the code of silence and organized crinme (R14,
888). On cross-exam nation the witness conceded that he had had
no contact with appellant or his fam |y nenmbers and had no idea
who the famly was (R14, 892).

Margaret Fitzpatrick, the nother of five children including
the forty-one year old appellant, testified that her husband had
a heart attack at age thirty-four and all the kids worked in a
variety store. Appellant’s brother M chael has a bad heart and
Downs’ Syndronme (R14, 893-895). Appellant helped care for him
when M chael was an infant. M chael could not conme down and
testify because he has only one kidney and rheumatoid arthritis
and has not been told of appellant’s situation (R14, 895-896).
A vi deot ape of M chael Fitzpatrick was played to the jury (R14,
897-910). Ms. Fitzpatrick testified that they were robbed at
the store on nore than one occasion and appellant was 12 or 13
when sonmeone displayed a weapon to him (R14, 910-911).

Appel |l ant had a close friend nanmed Eddie O Bri an who has passed
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away (R14, 916). Her husband’s death in 1978 affected appel | ant
very much (R14, 916).

Deborah Anne O Neill testified telephonically. She is
appellant’s only sister (R14,920-921). Her children got along
well with appellant; he would help themw th basketball and nake
breakfast for them because she worked on weekends (R14, 921-
922). The neighbors also |oved him (R14, 923). Appellant was
very good to his sick brother M chael (R14, 924-925). Appell ant
started using al cohol at about age twelve (R14, 925). She was
not aware of his using drugs. About six nonths prior to being
pi cked up and brought to Florida, he entered a detoxification
center (R14, 926). Appellant has a sixteen year old son. Prior
efforts with AA had been unsuccessful (R14, 928). The court
permtted a letter witten by appellant’s niece Lani Marie
O Neill to be read into the record (R14, 931-932).

Appellant’s brother John Edward Fitzpatrick (“Jackie”)
testified they grew up in a tough nei ghborhood and their father
trained themin having fist fights (R14, 937). He was strict
and woul d start swinging at themif they arrived hone | ate (R14,
938). His uncle started appellant to drinking at age nine and
appel l ant started using drugs at age twelve or thirteen (R14,
939-40). Appel | ant worked the whole day in the famly store
(R14, 940). Appellant dropped out of school around the seventh

grade (R14, 941). He would hel p people in the neighborhood that
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weren’t able to do things thenselves (R14, 942). The w tness
was the victim of a violent crinme resulting in his being
wheel chair-bound in 1982 (R14, 941-42). Before this appell ant
had hel ped a cousin, Mchael Pratt, with nmuscul ar dystrophy and
had | earned about hel pi ng people in wheel chairs (R14, 942-943).
Appel | ant woul d shop and do errands for the wi tness and noved
himinto an assisted living facility (R14, 943).

The defense introduced evidence that appellant received a
GED in 1982 (R14, 946). Sheriff’'s office |ibrarian Carol Lew s
testified that during the time appellant has been in the
Pinellas County Jail he had mnade requests for books and
magazi nes but on cross-exam nati on acknow edged t hat she did not
know if he read the material (R14, 948-950). Def ense witness
Dr. Robert Berland, a psychol ogi st adm nistered the MWl and
WAI S tests to appellant (R15, 964). Ber| and opined that from
his testing in 1998 appel |l ant had a | ong-standi ng nental illness
involving a variety of psychotic synptonms (R15, 979) and his
brain reflected i npaired functioning (R15, 983). Berland relied
on police docunents and nedi cal and nental health records from
Fitzpatrick’s past and interviewed appellant and |lay w tnesses
who knew him back in his pre-teen and teens (R15, 991).
Appel | ant adm tted to sone psychoti c t hi nki ng and
hal | uci nati ons, drugs and al cohol use (R15, 991-992).

Fitzpatrick admtted to depression and mani ¢ epi sodes (R15, 993-
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994). Fitzpatrick denied conmmand hall ucinations (R15, 995).
Berland talked wth Lorraine O Brian, ol der sister of
appellant’s closest and now deceased chil dhood friend Eddie
OBrian, with appellant’s brother Jackie, with ex-girlfriend
Karen Ryan, with his sister and nother, and a later girlfriend
Bobbi e Rogavitch (R15, 996-997). Berl and read a report of an
interview with Randall Trap. Appellant was described as easily
and quickly agitated and angered over mnor, trivial matters
when not drinking and was even worse when he was drinking (R15,
998-1001). There were reports that he was | ess mature than his
peers (R15, 1004) and that he had abused drugs and al cohol from
an early age (R15, 1005). He was apparently beaten at a police
station at age fifteen when he was drunk, conbative and
bel li gerent (R15, 1009-1010). Berland opined that Fitzpatrick
was suffering froman extrenme nmental or enotional disturbance at
the time (R15, 1012) and had a substantial inpairnment in his
capacity to conformhis conduct to the requirenents of | aw (R15,
1013). He opined that appell ant had the capacity to formcl ose,
| oving relationships (R15 1014) and there were indications he
was sexually abused as a child (R15, 1016). Appel | ant had
sought treatnment for alcohol addiction (R15, 1017).

On cross-exam nation the witness stated that he was Board
certified in forensic psychology (there was no licensing as a

neur opsychol ogist) and he was not Board certified as a

26



neur opsychol ogi st (R15, 1023-1024). Berland didn't ask
Fitzpatrick about the hom cide since there seened little point
i n asking about sonething Fitzpatrick said he hadn’'t done; he
didn't ask appellant about the Menard incident, by Berland s
choi ce (R15, 1025). Berland conceded that he had not questioned
appel Il ant on what was goi ng through his m nd during the week of
t he Menard-Hol I'i nger incidents (R15, 1027-28)(Berland was asked
to see if there was evidence of mtigation - R15, 1026). There
is no way of telling whether appellant’s nunbling is only a bad
habit or some sign of nental illness or psychosis (R15, 1028).

The inpression from lay witnesses was this was a consistent
habit appellant was in (R15, 1029). Berland did not talk to
appel lant’ s brother Kevin Fitzpatrick or Paul Brown (R15, 1030-
31). Berl and thought Brown m ght be construed as having a
conflicting interest; famly nmenbers had an interest in being
hel pful (R15, 1031-32). Berland did not talk to appellant’s
not her about the reported incidents of the father hitting
appellant. He chose not to talk to some fanm |y nenbers because
they were protective of his history and m ght not yield other
information (R15, 1033). The overdose and coma in 1985 - five
years after the Hollinger murder - could have produced further
brain injury after 1980 (R15, 1034-35). Al'l of the nedica

records he reviewed were for incidents after February of 1980

(R15, 1036). The knife-slashing incident in the kitchen in 1994
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resulted in his arrest for threatening to kill his brother
Jacki e (R15, 1037-38).

State rebuttal w tness psychologist Dr. Sidney Merin, an
expert in clinical and neuropsychol ogy (R15, 1049), did not have
t he opportunity to interview Fitzpatrick but was present during
the testinmony of Dr. Berland (R15, 1050). He reviewed the tests
adm ni stered by Dr. Berland, the MWI and the WAIS (R15, 1051).
Dr. Berland gave the original MWl not the revised one (R15,
1053). The newer MWPI woul d provide a nore conplete profile of
an individual (R15, 1058). The risks of using an outdated MWPI
forminclude devel oping an i nappropriate if not fal se version of
what’s going on with the individual. He opined that the
original MWI here was not a valid profile of appellant (R15,
1059). The witness pointed out that it was different between
being helpful as a caretaker to a small <child or inpaired
i ndi vidual and having strong enmotional relationship with a
girlfriend or spouse (R15, 1063). Merin opined that Fitzpatrick
fit into the character or personality disorders (R15, 1068).
Fitzpatrick’s test scores suggested features associated wth
character disorder (R15, 1071), not an extrene nental or
enotional disturbance. As to the WAIS test, there have been two
subsequent revisions after this one (R15, 1071). The MWPI is
not an appropriate tool to identify biological mental illness;

it can give you information that schizophrenia is present but it
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doesn’'t tell you it’s biological. You do that only by inference
(R15, 1072).

Dr. Merin was board certifiedin neuropsychol ogy which deal s
with the specific neasurenment of how the brain is working (R15,
1072). The MWPI here does not show Fitzpatrick was inpaired in
the capacity to appreciate the crimnality or conform his
conduct to the requirenments of law. \What shows is a person who
is going to act out in a bizarre sort of way but says nothing
whet her he is capabl e of understanding right from wong so you
cannot correlate clinically if he is psychotic, nothing suggests
he is inpaired in his goal directed thinking (R15, 1074).

As to the WAIS test, here Dr. Berland used the old 1955
form there have been two subsequent revisions (Rl5, 1075-76).
The test only gives hints of brain damge or inpairnent.
Fitzpatrick’s answers were perfectly coherent, | ogical, rel evant
and cl ear. And nmore inportantly, the test can be used for
determ ning I Q (which purpose Berland didn't use it for). Here,
appel lant has a verbal 1Q of 109 (a coll ege student on average
has an 1 Q of 112-115). Fitzpatrick has a verbal 1Q of 109 (R15,
1079-80). On the right side of the brain, the performance |1Q
ranges from 110 to 119. His thinking and behavior is
reasonabl e, appropriate and intelligent. Fitzpatrick knows what
to do and howto do it if he chooses. This is not schizophrenia

(R15, 1080-81). Appellant could conformto the requirenents of
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law if he so chooses. Based on what he has seen there is no
brain inpairnent or anything that would yield the suggestion
that he is substantially inpaired so that he could not make the
voluntary choice (R15, 1081). On cross-exam nation he expl ai ned
he woul d descri be Fitzpatrick as having a character disorder on
the basis of his review of the tests given by Berland, the
i nformation provided by the prosecutor and what he heard from
Dr. Berland s testinony. He did not and would not render a
di agnosi s wi t hout exam ni ng the defendant (R15, 1091).

The defense then read letter fromappellant’s first cousin
Kat hy Coppol a (R15, 1094-1096).

The jury recomended a sentence of death by a vote of eight
to four (R6, 1027; R16, 1177). The Court subsequently i nposed
a sentence of death. In aggravation the Court found (1) the
def endant was previously convicted of another capital felony or
felony involving the use of threat or violence to the person
(appellant not only stipulated to a prior conviction in
Massachusetts for armed robbery, but took the stand and adm tted
to his participation the Menard robbery on January 30, 1980);
(2) the capital felony was engaged in the comm ssion of or
attempt to commt or flight after commtting a robbery of Gerald
Hollinger; (3) the capital felony was especially heinous,
atroci ous or cruel - the nmedical exam ner had docunented forty-

one knife wounds not including head wounds. In mtigation the
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Court found (1) that appellant was under the influence of
extreme mental or enotional disturbance and assigned it npdest
wei ght; (2) that the capacity to conform his conduct to the
requirenment of |law was substantially inpaired and assigned
nodest weight to it. The Court rejected the mtigator of
capital felony committed by another person and appellant’s
participation was relatively mnor, since the physical evidence
di d not support the presence of Paul Brown at the honme of Gerald
Hol i nger, no fingerprints of Brown were found at the scene or
on Hollinger’'s stolen Cadillac and the Court rejected
appellant’s account of the nurder. The Court accepted
appellant’s age (and immturity) as mtigating and afforded it
little weight. The trial court explained why it rejected or
accepted and gave sone weight to proffered non-statutory

mtigation presented (R8, 1257-73).
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| SSUE 1| :

| SSUE | 1:

| SSUE |11

SUMVARY OF THE ARGUNMENT

The trial court did not err in submtting the case to
the jury on felony-murder wth alternatives of
bur glary or robbery, or in finding any error to be

harm ess. Appellant’s reliance on Delgado v. State,

776 So. 2d 233 (Fla. 2000) is wunavailing since the
| egi sl ature has subsequently confirnmed that the prior
decisional |law overruled by this Court’s Delgado
opi nion was the correct interpretation of the burglary
statute.
The lower court did not err reversibly in
limting the cross-exam nation of Paul Brown.
The trial court properly allowed exam nation of
the witness as to his bias and ability to recall
events and there was no abuse of discretion in
the Court’s concluding that inquiry into Brown’'s
having been molested by his father was not
relevant and only designed to enbarrass the
witness. The jury was fully apprised as to the
witness’'s drug and al cohol abuse and any
nmotivation for himto testify for the state
The | ower court did not comnmt reversible error
by allowing the state to present collateral crine

evi dence, nor has appellant shown an abuse of
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| SSUE | V:

| SSUE V:

di scretion. The evidence pertaining to the
Menard robbery in Massachusetts and subsequent
actions in Florida was relevant to prove the
identity of the Hollinger nurder, to prove his
intent, his notive, to rebut the anticipated
def ense that soneone else commtted the crine,
and to establish the entire context out of which
the crimnal conduct occurred and to make
under st andabl e why appellant would kill a man in
Fl ori da whom he scarcely knew.
The |l ower court did not err reversibly in failing
to find and wei gh certain mtigating
ci rcumst ances. The trial court’s sentencing
order expl ai ned why certain mtigating
circunstances were found and others rejected and
gave the appropriate weight - wthin the
sentencing judge's discretion to the mtigation
found to exist.
The | ower court did not err in denying appellant’s
nmotion to declare the Florida death penalty statute to
be wunconstitutional because it permts a sinple
maj ority recommendation by the jury. The Court has
consistently rejected appellant’s argunent. Janmes V.

State, 453 So. 2d 786, 792 (Fla. 1984); Brown V.
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| SSUE VI :

State, 565 So. 2d 304 (Fla. 1990); Whitfield v. State,

706 So. 2d 1, 6 (Fla. 1997); Cave v. State, 727 So. 2d

227, 232, n. 6 (Fla. 1998); Card v. State, _So. 2d_,

27 Fla. L. Wekly S25, 29 and n. 13 (Fla. 2001)
Moreover, the instant jury recomendation was by a

deci sive eight to four vote.

The death sentence was not inposed in violation
of the Sixth Amendment and appellant can obtain

no relief under Apprendi v. New Jersey, 530 U. S.

466 (2000). The state respectfully submts that
the claimis procedurally barred for the failure
to present the argunment below that the Sixth
Amendnent right to jury trial required additional
facts to be found by the jury. Secondl y, and
alternatively, this Court has ruled the claimto

be neritless MIIs v. Moore, 786 So. 2d 532 (Fl a.

2001); King v. State/Mwore, _So. 2d_, 27 Fla. L.

Weekly S65 (Fla. 2002); Bottoson v. State/More,

_So. 2d_, 27 Fla. L. Wekly S119 (Fla. 2002).

Appel I ant stipul ated bel ow that the prior violent

f el ony aggravat or had been establ i shed.
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ARGUMENT
| SSUE |

WHETHER THE TRI AL JUDGE ERRED BY RULI NG THAT
SUBM SSION OF THE CASE TO THE JURY ON
FELONY- MURDER W TH ALTERNATI VES OF BURGLARY
OR ROBBERY AS THE UNDERLYI NG FELONI ES WAS
HARMLESS ERROR
The instant case was tried before the jury on February 14-
February 18, 2000. The jury found appellant guilty of nurder in
the first degree (R5, 819; R13, 799-800). On February 22, 2000,

the jury recommended a sentence of death by an eight to four

vote (R6, 1027; R16,). On February 3, 2000, this Court issued

its opinion in Delgado v. State, 25 Florida Law Weekly S79, but
on August 24, 2000 the Court granted appellant’s notion for
rehearing, withdrew its prior opinion and issued a substituted

opi nion Delgado v. State, 25 Florida Law Wekly S631, and then

a revised opinion at 25 Florida Law Weekly S1144 on Decenmber 14,
2000 reported at 776 So. 2d 233 (Fla. 2000). In that case, a

sharply divided Court receded from Robertson v. State, 699 So.

2d 1343 (Fla. 1997), Jinenez v. State, 703 So. 2d 437 (Fla

1997), and Raleigh v. State, 705 So. 2d 1324 (Fla. 1997). The

majority interpreted the “remaining in” | anguage of the burglary
statute as applying only in situations where the remaining in
was done surreptitiously and since the theory of burglary relied

on by the state-that even if the initial entry was consensua
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t he defendant can be found guilty of burglary if the victins
|ater withdrewtheir consent - was relied on by the state as the
underlying felony to support the felony nurder charge, a remand

for a new trial was required.

The majority cited the concurring in part and dissenting in

part opinion of Justice Ehrlich in Smth v. Departnment of

| nsurance, 507 So. 2d 1080, 1096 (Fla. 1987):

“Perpetuating an error in legal thinking under the
gui se of stare decisis serves no one well and only
undermnes the integrity and credibility of the
Court.”

The dissent in Delgado objected that the mpjority *
seriously errs in unsettling the Iaw of burglary”. 776 So. 2d
at 242. Justice Wells explained that the “remaining in” part of

the burglary statute had been settled in Florida since 1983 by

the decision in Routley v. State, 440 So. 2d 1257 (Fla. 1983)

and in respect to the withdrawal of the “remaining in” consent

since 1988 by the decision in Ray v. State, 522 So. 2d 963, 965

(Fla. 3 DCA 1988). The dissent urged the legislature to
i mmedi ately review and plainly express whether it accepted the
maj ority’s new construction of the statute, which was contrary
to prior Court precedents but in favor of a precedent of a
foreign jurisdiction (New York). 1d. at 242.

The | egi sl ati ve response was swi ft. Chapter 2001-58, section
1, 2001 Fla. Sess. Law Serv. now reported in Florida statutes

810. 015 recites:
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“(1) The Legislature finds that the case of Del gado v.

State, Slip Opinion No.SC88638 (Fla.2000) was deci ded
contrary to legislative intent and the case |aw of

this state relating to burglary prior to Del gado v.

State. The Legislature finds that in order for a
burglary to occur, it is not necessary for the
l'icensed or invited person to remain in the dwelling,

structure, or conveyance surreptitiously. (2) It is
the intent of the Legislature that the holding in
Del gado v. State, Opinion No. SC88638 be nullified. It

is further the intent of the Legislature that s.

810.02 (1)(a) be construed in conformty with Ral eigh
v. State, 705 So. 2d 1324 (Fla. 1997); Jinenez V.

State, 703 So. 2d 437 (Fla. 1997); Robertson v. State,

699 So. 2d 1343 (Fla. 1997); Routly v. State, 440 So.

2d 1257 (Fla. 1983); and Ray v. State, 522 So. 2d 963
(Fla. 3dDCA, 1988). This subsection shall operate
retroactively to February 1, 2000.”

(3) It is further the intent of the Legislature that

consent remain an affirmative defense to burglary and
t hat the lack of consent may be proven by
circunstantial evidence. See also Jinenez v. State,

796 So. 2d 530 (Fla.2001) (Jinmenez I1).

Thi s Court and i ndi vi dual Justices have previously indicated
a wllingness not to adhere to a ruling that has been determ ned

to be erroneous in an effort to reach the appropriate result.

See e.g., Trotter v. State, 690 So. 2d 1234, 1237 (Fla. 1996)
(“I'n light of the specificity and pronptness of the 1991
amendnment to section 921.141 (5)(a), and in view of our prior
case law giving retroactive application to other aggravating
circunstances effecting a refinement in the law, reliance on
Trotter would result in manifest injustice to the people of
Fl ori da by perpetuating an anonal ous and incorrect application

of the capital sentencing statute”); MIlls v. More, 786 So. 2d

532, 541 (Fla. 2001) (Anstead, dissenting)(“ln the past this
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Court has been quick to accept responsibility for its m stakes,
especially if blind adherence to a flawed decision will result
inamnifest injustice and the taking of a human life”.); State
v. Owen, 696 So. 2d 715, 720 (Fla. 1997) (“This Court has the
power to reconsi der and correct erroneous rulings in exceptional
ci rcunmst ances and where reliance on the previous decision would

result in manifest injustice, notw thstandi ng that such rulings

have becone | aw of the case.”). See also Lowy v. Parole and

Probati on Conm ssion, 473 So. 2d 1248, 1250 (Fla. 1985) (“When

as occurred here, an anmendnent to a statute is enacted soon
after controversies as to the interpretation of the original act
arise, a court my consider that anmendnent as a | egislative
interpretation of the original |law and not as a substantive
change thereof”.)

Appel l ant’s contention that Ch. 2001-58, Laws of Florida
does not apply to him because the Legislature stated that
8810.015(2), Fla. Stat. (2001), is only retroactive to February
1, 2000, and he conmtted his crinmes in 1980 is without nerit.
This contention conpletely ignores the reasons why the February
1, 2000 date was chosen.

Prior to the issuance of this Court’s initial opinion in

this mtter on February 3, 2000, Delgado v. State, 25 Fla. L.

Weekly S79 (Fla. Feb. 3, 2000), this Court and other courts of

this state had interpreted the “remaining in” |anguage of the
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burglary statute such that a defendant was guilty of burglary if
he remained in a dwelling, structure or conveyance after consent

to remai n had been wi t hdr awn. E.qg., Raleigh v. State, 705 So.

2d 1324, 1328-29 (Fla. 1997); Jinmenez v. State, 703 So. 2d 437,

440-41 (Fla. 1997); Robertson v. State, 699 So. 2d 1343, 1346-47

(Fla. 1997); Routly v. State, 440 So. 2d 1257, 1262 (Fla. 1983);

Thorpe v. State, 559 So. 2d 1285, 1286 (Fla. 2d DCA 1990), Ray

v. State, 522 So. 2d 963 (Fla. 3d DCA 1988). This Court had
also interpreted the statute so that w thdrawal of consent could
be shown t hrough circunstantial evidence and that comm ssion of
a violent <crime against an aware victim was sufficient
circunstantial evidence that consent to remain was w thdrawn.

E.g., Raleigh, 705 So. 2d at 1328-29 (evidence that victimwas

shot several times and beaten viciously sufficient to show that
consent to remain was withdrawn); Jinenez, 703 So. 2d at 440-41
(evidence that victim was beaten and repeatedly stabbed
sufficient to show that consent to remain was wthdrawn);
Robertson, 699 So. 2d at 1346-47 (evidence that victim was
bound, blindfol ded, suffocated by a bra shoved down her throat
and strangled sufficient to show that consent to remain was

wi t hdrawn); see also Ray, 522 So. 2d at 966-67 (evidence that

victim verbally and physically resisted assault sufficient to
show t hat consent to remain was withdrawn). This interpretation

of the burglary statute only changed when this Court issued its
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initial opinion in this matter on February 3, 2000. Delgado v.

State, 25 Fla. L. Wekly S79 (Fla. Feb. 3, 2000).

The new section on legislative intent provides that the
intent of the Legislature behind the “remaining in” |anguage of
the burglary statute was in accordance wth these prior
deci sions. 8810.015(2), Fla. Stat. (2001). As this was the
state of the | aw before February 3, 2000, nmaking the new section
on legislative intent retroactive until two days before this
Court issued the initial opinion in this matter woul d nean that
the legislative intent for the burglary statute had never
changed. In fact, the legislative history reflects that this
date was, in fact, chosen because it was the Legislature's
intent to restore the prior, long-standing interpretation of the
burglary statute. Final Staff Analysis on HB953, Commttee on
Crime Prevention, Corrections & Safety, at 1, 4 (Jun. 26,
2001) (“[T] he bill is a legislative restoration of the |aw of
‘remaining in burglaries to what it was prior to the Del gado
opi nion. The purpose of this provisionis to ‘resettle the | aw
with respect to pending burglaries and | eave t hemundi st ur bed by
t he Del gado decision.”) Moreover, there was no reason for the
Legislature to make its statement of intent retroactive for a
period greater than just before this Court changed the |aw as
that was the law at that time and this Court has already held

that this change in | aw does not apply retroactively. Del gado v.
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State, 776 So. 2d 233, 241 & n.7 (Fla. 2000). Thus, the new
section woul d have the affect of nullifying this Court’s opinion
inthis mtter, as the Legislature stated that its intent was.
Ch. 2001-58, Laws of Florida. As such, Appellant’s argunent
that the change does not apply to him because he commtted his
crime before February 1, 2000, is without nmerit.

Appel | ant next asserts that the amendnent to the burglary
statute should not apply to him because the Legislature also
changed the |anguage of the burglary statute prospectively.
Def endant asserts that the Legislature could not have nmeant for
its statenent of intent to apply to all burglaries because in
Section 2 of Chapter 2000-58, Laws of Florida, the Legislature
changed the definition of burglary to provide that:

(b) For offenses conmmtted after July 1, 2001,

“burglary” nmeans:

1 Entering or remaining in a dwelling, a
structure or a conveyance with the intent to commt an
of fense therein, unless the prem ses are at the tine
open to the public or the defendant is licensed or
invited to enter; or

2. Notwi t hstanding a | i censed or invited entry,
remaining in a dwelling, structure or conveyance:

a. Surreptitiously, with theintent toconmt an
of fense therein;

b. After perm ssion to remain therein has been

withdrawn, wth the intent to commt an offense
therein; or
C. To commt or attenpt to commt a forcible
felony, as defined in s. 776.08.
However, Section 1 of this law plainly states that the newy
created section of the Florida Statutes regarding |egislative

intent “shall apply retroactively to February 1, 2000.”
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8§810. 015(2), Fla. Stat. As the Legi sl ature unanbi guously stated
that it intended for the statement of l|egislative intent in
section 1 of the law to apply retroactively, this Court is not

free to ignore what the legislature has said. State v. Rife,

789 So. 2d 280 (Fla. 2001).

Moreover, the legislative history of Ch. 2001-58, Laws of
Florida, clearly explains why the Legislature felt the need to
rewite the burglary statute prospectively, despite the fact
that the Legislature always nmeant for the burglary statute to be
construed contrary to the construction placed upon that statute
in this case. As the Legislature stated:

Al t hough the | aw of burglary, until Delgado, had been
firmy established and well settled, the four nmenbers
maj ority in the Del gado opi nion found that the current
“remaining in: clause of s. 810.02, F.S., is subject
to different interpretations. Under s. 775.021(1),
F.S., when language in a crimnal statute is subject
to different interpretation, the statute nust be
construed nost favorably to the accused. |In order to
avoid different interpretations in the future wth
respect to “remaining in” burglaries, House Bill 953
creates a new section to apply to burglaries commtted
after July 1, 2001. The new section rewites the
definition of burglary in such a way as to specify the
circunmst ances under which an invited entry can turn
into a “remaining in” burglary.

Final Staff Analysis on HB953, Commttee on Crinme Prevention,
Corrections & Safety, at 4 (Jun. 26, 2001). Thi s | anguage
clearly indicates that the | egislature changed the | anguage of
the burglary statute prospectively to prevent any further

m sinterpretation by this Court and not because it ever had a

42



different intent behind the burglary statute. As this Court has
stated, “‘When construing a statutory provision, |egislative
intent is the polestar that guides’ the Court's inquiry.” State
v. Rife, supra. As both the plain |anguage of the |aw and the
| egislative history evidence an intent that the burglary statute
al ways crimnalized “remaining in” burglaries, this Court should
not ignore that intent.

Appel | ant suggests that the State may not prevail in its
reliance on the legislative abrogation of the Del gado deci sion

inlight of Ruiz v. State, 26 Florida Law Weekly D 1532 (3 DCA,

June 20, 2001). Fitzpatrick’s argument as reflected in the
footnote 1 observation in Ruiz that the legislative
nullification limts the retroactivity to February 1, 2000 and
the instant events took place prior thereto conpletely ignores
why the February 1, 2000 date was chosen, as appellee has
expl ai ned, supra.?

Appel l ee woul d respectfully submt that the |legislature’s
swift and pronpt response of nullification of Delgado and the
reaffirmation of the |aw previously announced in the Raleigh,

Ji nenez, Robertson, Routly and Ray precedents requires the Court

to acknowl edge that no error occurred in the trial court’s

original instruction to the jury , nor was there any error in

1 Appel | ee notes that the Third District Court of Appeal has
certified a question o the legislature’s overruling of Delgado
in Braggs v. State, 27 Fla. L. Wekly D379 (Fla. 3 DCA 2002).
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t he subsequent denial of the motion for new trial. (The |ower
court was also correct in concluding that there was a valid
alternative basis to support felony-nmurder with robbery as the

underlying felony.)
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| SSUE 11
VWHETHER THE LOWER COURT ERRED REVERSI BLY BY
| MPERM SSI BLY LI M Tl NG THE CROSS- EXAM NATI ON
OF PAUL BROWN.

Prior to the cross-exam nation of Paul Brown the trial court
heard argunent on the state’s notion in limne (Rl1l, 371-380).
The state argued that it was nmerely character assassination for
the defense to inquire into Brown’s post-traumatic stress
di sorder arising fromhis father’s having nol ested him (unl ess
the defense could show PTSD affected one’'s nenory). The
prosecut or acknowl edged and the Court agreed that it was fair
gane to inquire about the witness’ s sobriety or al cohol and drug
use, but the fact of PTSD was not relevant (R11, 371-373). The
defense indicated a desire to inquire into the sexual
nol estation by Brown’s father (oral sex), <claimng “it’s
rel evant to the i ssue of honpbsexuality....it’s one of the i ssues
about notive, opportunity, likelihood that sonebody m ght have
commtted a crime” (R, 373). The defense argued “it is nore
likely that he [Paul Brown] would be the type of person that
woul d | ash out given a situation involving honosexuality such as
with M. Menard” (R, 374). The Court ruled that abuse fromthe
father was not relevant. As to Brown being interviewed while in
the VA Hospital, the Court agreed that the wi tness could be

guestioned about his drug use and al cohol problem but the fact

of where he was deposed or had been hospitalized was not
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rel evant (R11l, 376).

Florida Statute 890.612(2) provides that cross-exam nation
of a witness is limted to the subject matter of the direct
exam nation and mtters affecting the credibility of the
W t ness. The Court may, in its discretion, permt inquiring
into additional matters. A trial judge has broad discretion in
determning limtation to be placed on cross-exam nation. A
judge’'s determination to allow or disallow questioning in that
regard is not subject to reversal unless the determ nation is
clearly erroneous. However, limting cross-exam nation in a
manner that precludes relevant and inportant facts bearing on
the trustworthiness of testinony constitutes error, especially
when the cross-examnation is directed at a witness for the

prosecution. Sanders v. State, 707 So. 2d 664, 667 (Fla. 1998);

Ceralds v. State, 674 So. 2d 96 (Fla. 1996); See also Chandler
v. State, 702 So. 2d 186 (Fla. 1997).

This Court has frequently determ ned that no reversible
error occurs sinply because the trial court exercises its
discretion in limting defense cross-exam nation of a w tness.

See Fernandez v. State, 730 So. 2d 277, 282-283 (Fla. 1999)(no

abuse of discretion where court |imted defense cross-
exam nation of w tnesses Prado and Hernandez by attenpting to
show they violated religious oaths in talking to police about

appellant’s statenments since evidence of particular acts of
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et hi cal m sconduct cannot be introduced to inpeach the
credibility of a wtness. The only proper inquiry into a
witness’'s character for inpeachnent purposes goes to the
witness’'s reputation for truth and veracity. The defense

gquestioning was irrelevant); Coolen v. State, 696 So. 2d 738,

743 (Fla. 1997)(no error or abuse of discretion in limting
cross-exam nation to preclude asking about nature of pending
crim nal charges where the defense was allowed to bring out the
fact of a pending felony charge and that she was on PTI.
Evi dence of bias is subject to a section 90.403 bal anci ng and
may be inadmssible if its unfair prejudice to a witness or
party substantially outweighs its probative val ue. Ehr har dt
Fl ori da Evidence 8608.5. How far the inquiry can proceed into
the details of the matter is within the court’s discretion);

Duf our v. State, 495 So. 2d 154, 159-160 (Fla. 1986); Jordan v.

State, 694 So. 2d 708, 712 (Fla. 1997)(no abuse of discretion in
refusing defense <cross-examnation on details of second
conversation to explain first conversation; the disputed
conversati on was hearsay and the passage of tine between the two
statenents only increased the unreliability of the hearsay);

Lukehart v. State, 776 So. 2d 906, 920 (Fla. 2000)(while error

to limt cross-exanm nation of deputy on whether police had
provided a |lawer after a request for counsel the error was

harm ess in a view of the totality of the evidence); Sanders v.
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State, 707 So. 2d 664, 667 (Fla. 1998) (No abuse of discretion in
di sall owi ng defense counsel’s question as to witness’'s drug
running activities and any error would be harm ess since jury
was wel |l aware of his inconsistent statenents to | aw enf orcenent
officers regarding this crime. The proffered testinmny would
have added little substance to the attenpt to discredit him;

Jinmenez v. State, 703 So. 2d 437 (Fla. 1997); Moore v. State

701 So. 2d 545, 459 (Fla. 1997).

The United State Suprene Court has expl ained after Davis v.
Al aska, 415 US 308 (1974) that the confrontation clause
guarantees an opportunity for effective cross-exam nation, not
cross-examnation that is effective in whatever way, and to

what ever extent, the defense m ght wi sh. Delaware v. Fenstorer,

474 US 15, 20, 88 L.Ed. 2d 15, 20 (1985). Morever in Del aware

v. Van Arsdall, 475 US 673, 89 L.Ed. 2d 674 (1986), the Court

declared that trial judges retain wide latitude to inpose
reasonable limts on such cross-exam nation based on concerns
about such things as harassnment, prejudice, confusion of the
i ssues, the witness’ safety, or interrogation that is repetitive
or only marginally relevant 475 US at 679.

In the instant case appellant was allowed to cross-exani ne
Paul Brown as to his bias and credibility.

Def ense counsel cross-exam ned witness Paul Brown at tri al

and elicited that when Detective Ring first spoke with himin
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Massachusetts he was untruthful in telling him he had not been
to Florida with Paul Fitzpatrick (R11, 385), that he wanted to
lie effectively to Sergeant Ring, that he told him he hadn’t
been to Fl orida but when he found out they had his fingerprints
in a hotel he tried to explain it away by stating he had been
there weeks earlier with a girl (3 nonths before he was there
with appellant)(R11, 386), a “stupid lie” since the hotel roons
were not the same (R11, 387). He went on a drinking and drug
bi nge for nonths after the interview (Rl1, 391). After being
st opped by the state trooper in Decenber of 1995, he talked to
Trooper Benoit. He had had three prior DU ’'s and the | ast
incident would be a fourth and he could receive a prison
sent ence. Brown wanted to avoid going back to prison, and
wanted to cut a deal with the Florida prosecutor. (R11, 393-
395). M. Brown also admtted that he had had sex with Menard
as a teenager (although he did not regard hinself as honpsexual
or bisexual)(R11, 397-398). Brown testified that he contacted
Menard, that if he needed help from Menard he would get it; the
relati onship was nore friendship than sexual (R11, 399-400). It
was possible he m ght have held the knife during the Menard
incident but didn't specifically recall it (R11, 402). Br own
acknow edged that was a period he was drunk, doing drugs and
actingwild (Rl1, 402-403). Brown admitted hog-tying M. Menard

and that Fitzpatrick cut the ropes (R11, 404). He did not hear
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Fitzpatrick threaten to kill Menard or saw himhold the knife to
Menard’s throat (R11l, 405). Brown acknow edged that he was a
smal |l guy, afraid of being in prison (R11l, 407). He did not
believe Fitzpatrick was honmosexual (R11, 409). The first tine
Brown nentioned appellant’s adm ssion at Billerica Corrections
that he hurt soneone in Florida was to Trooper Benoit (R11,
410). Brown admtted stealing the vans in Florida (R11, 411).
Brown stated that he understood the statute of |limtations had
run on the crime for which they could have prosecuted (R11,
422). He didn't have to receive immunity or |eniency (R1l1,
423) . He had been afraid previously of being charged with a
murder (R11, 423), Trooper Benoit was the first person to whom
he nmentioned that Fitzpatrick threw his shoes out the w ndow
(R11, 425). O ficer Ring interviewed himat the VA Hospital in
Massachusetts on June 19, 1995 and re-interviewed him on June
20. Brown lied to him about things because appellant was a
friend of his, he didn't know what the officer wanted, he was
aski ng questions about Menard and didn’t want to know too much
other than the fact that he was in Florida (R11l, 433-434).
Brown adm tted he refused to tal k on tape when interviewed March
27, 1996 because of concern that he be deened an accessory (R11,
442). He told Detective Ring in the March interview he had |ied
to Trooper Benoit (R11, 447). He told Ring he wanted to speak

to a Florida prosecutor concerning possible charges that m ght
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be pl aced agai nst him (Rl1l, 448). On redirect exam nati on Brown
admtted that for a good part of his life he has been an
al coholic and he has used drugs |like marijuana (R11l, 456-457).
Hi s al cohol and drug use has not affected his nenory (R11, 457-
458). However, over twenty years one forgets mnor details
(R11, 458). He had no idea what the statute of limtations
m ght be on a federal offense of taking a stolen car across
state lines (R11, 459). He seized on the opportunity to talk to
Benoit - he was staying at a VA shelter - a friend told him he
heard Brown and Fitzpatrick were involved in a nurder and he was
concerned about that (R11l, 464). On recross-exam nation, Brown
adm tted that he was taking other drugs aside from al cohol and
marijuana. And in Florida they had done quaal udes (R11l, 472-
73). These drugs didn't really affect his nmenory until he
passed out (R11l, 473).

(A) The lower court did not err in ruling that exam nation
about Brown’s suffering frompost-traumatic stress di sorder was

irrelevant. |In Edwards v. State, 548 So. 2d 656 (Fla. 1989),

this Court held that evidence of witness’ drug addiction or that
w tness had taken drugs other than at time of trial is not
adm ssible to inpeach wi tness absent express show ng by other
rel evant evidence that the prior drug use affected the witness’s
ability to observe, remenber and recount. See also Trease V.

State, 768 So. 2d 1050 (Fla. 2000). The prosecutor in the

51



i nstant case argued below that the only thing that’'s rel evant
was whether or not the w tness was conpetent to testify and
“until M. MClure can offer sone indication to this Court that
PTSD affects one’s nenory then it’s not relevant” (R11l, 372).
Def ense counsel proffered no such evidence that PTSD adversely
affected one’s ability to testify. Thus, under Edwards, supra,
and Trease, supra, the attenpted inpeachnment was i nproper and
the Court did not abuse its discretion in limting defense
counsel’s effort merely to enbarrass the w tness.

Appel | ant posits three theories regarding the hom cide: (1)
the state’'s theory that Brown was not present (supported by his
testinony and the fact that his fingerprints were not at the
scene of the homcide). (2) Appellant’s testinony that he was
asl eep on the sofa and awoke to find Brown fighting with and
killing the wvictim (3) Appellate counsel’s scenario
unsupported by the testinony of anyone and refuted by both Brown
and Fitzpatrick that they both robbed and killed Hollinger. Not
only is this latter theory contradicted by appellant and the
fact that only his fingerprints were discovered at the scene
(and Fitzpatrick acknow edged the bl ood footprints were his) but
al so the physical evidence does not require acceptance of
counsel’s view. The victim did have defensive wounds on his
| eft hand (R10, 198-199), all the wounds were consistent with

having come from State’'s Exhibit 9 ($10, 215). Appel | at e
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counsel rhetorically asks why Brown |left the Floridian Mtel a
day before the rent expired, which is answered by Brown's
testinony that he called his Aunt Kay and asked if she coul d put
t hem up because they were near broke and she hel ped pay for bus
tickets back to Boston (R10, 322, 327). And nothing in the
evi dence supports the view that one person could not have put
the stereo systemin the car. As stated, Brown denied killing
Hol I i nger or |eaving the hotel receipt there (R11, 453, 471).
(B) Appell ant argued bel owregardi ng t he nol estati on of Paul

Brown by his father having oral sex with him

“MR. MCCLURE: And is the Court going to

pr ecl ude me from i nquiry regar di ng

nol estation by his father, his father having

oral sex with hinf
THE COURT: And that would be relevant to

what ?
MR. MCCLURE: | think it'’s relevant to the
i ssue of honmpsexual i ty. Dr. Wbod has

i ndicated that this was obviously a
honosexual type hom cide, and it’s one of
the issues about noti ve, opportunity,
i kelihood t hat somebody m_ght have
commtted a crine.”

(enphasi s supplied)(R11, 373)

VWhen the prosecutor suggested that it was character
assassination to pursue alleged nolestation by the father when
the wi tness had al ready acknow edged a sexual relationship with
Menard, defense counsel responded:

“MR. MCLURE: Because it is nore likely that
he would be the type of person that would

| ash out given a situation involving
honobsexual ity such as with M. Menard.”
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(enphasi s supplied)(R11, 374)
The Court ruled it wasn't relevant here (R, 374).

On this appeal Fitzpatrick contends that he was denied the
opportunity to confront Brown with evidence al | egedl y suggesti ng
his anger against honpsexuals. But nowhere is there any
suggestion that Brown had anger towards honpsexuals. He
certainly did not proffer to the trial court that the w tness
would or could testify about such alleged anger. To have
al l owed such inquiry w thout any basis for it would have been

simlar to the error commtted in Bowes v. State, 716 So. 2d

769 (Fla. 1998) where the state inpermssibly attenpted and
failed to denonstrate a causal connection between the
def endant’ s alleged hatred of honosexuals and the nurder he

commtted. See also, Mdrrison v. State, So. 2d_ (FSC 94, 666,

March 21, 2002). (If the relevancy of questions going to bias
is not apparent fromthe question itself, counsel has a duty to
advi se the Court of relevancy, citing Ehrhardt, Florida Evidence

8608.5; Baker v. State, 517 So. 2d 753 (Fla. 2 DCA 1987);

Her nandez v. State, 360 So. 2d 39 (Fla. 3 DCA 1978). Also F.S.

90.104(1)(b) provides that when a trial judge erroneously
sustains an objection, in order to preserve the point for

appel l ate review nust make an offer of proof of how the w tness

woul d have responded if allowed to answer the question. Any

error was harm ess since defendant was given an opportunity to

54



expose the witness’s potential bias or self-interest through
anot her |ine of questioning).

Furthernore, as the colloquy bel ow makes clear appell ant
sought not to show that the witness had a bias affecting his
credibility before the jury, but rather that it was likely “he
woul d be the type of person that would |l ash out” and kill Gerald

Hollinger. As stated in Haber v. Wainwight, 756 F. 2d 1520,

1523 (11h Cir. 1985):

“Unlike the situations in Davis [v. Al aska],
supra, and Geene [v. Wainwright], supra,
Haber was not attenpting to inquire into
Brandt’ s possible bias or nmotive for giving
favorable testinony for the state in the
case. Rather, at the tine of trial, Haber’'s
sole stated purpose of inquiring into
Brandt’s prior burglaries was to establish
his notive for commtting the Haber burglary
and ultimately the Haber nurder. As stated,
this purpose was acconplished despite the
trial court’s restriction as the jury was
aware of Brandt’s prior crimnal history.”

In the instant case the jury was nmade aware of the fact that
Brown had had a friendship with Menard which had included sex,
t hat he had called Menard a fag, and that Brown and Fitzpatrick
taught Menard a |l esson for interfering with the party with the
two girls. The Court did not abuse its discretion in
di sal |l owi ng questi oni ng about sexual abuse from Brown’s father.
Any error in this regard is harm ess. See Sanders, supra.

(C) Appellant argues that the jury was not informed that

Brown was under goi ng an al cohol detox programat a VA Hospital
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As indicated previously, appellee submts that the jury was

adequately apprised of Brown’s al cohol and drug problens both

during direct and cross-exam nation.

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

In 1995, he was interviewed by Sgt. Ring and Trooper
Benoit, who had arrested himfor DU (R10, 294).
VWil e he and Fitzpatrick were partying every night in
Fl orida, they *“had an alcohol problem and drug
probl ent (R10, 311).

Mont hs after the first interviewwith Ring - close to
Christnmas, he was arrested by Trooper Benoit for DU
(R 10, 342). Until that arrest, he “stayed drunk the
while time” and had previous DU s (R10, 344).

Brown was on a drinking and drug binge for nonths
after the 1995 Ring interview (R11l, 391). He was
drunk when he went in and tal ked to Trooper Benoit, it
was his fourth DU and he potentially faced a prison
sentence (R 11, 393-394).

During the Menard incident, he was drunk and doing a
| ot of drugs (R11, 402).

He and Fitzpatrick treated the Florida trip as a
vacation doing drugs and drinking (R11, 411-412).
Ring cane to visit Brown at the VA Hospital on June
19, 1995 (R11, 433).

During the time in Tanpa, he was either drunk or high
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or asleep (R11l, 443).
(9) He has been an alcoholic for a good part of his life
and has used marijuana (R11l, 456-457).

(10) He seized an opportunity to discuss the matter
with OFficer Benoit when he was staying at the VA
shelter (R 11, 464).

(11) Before going to Florida where he used quaal udes,
he had gotten out of the VA Hospital for drugs
and al cohol and he was clean for two years (R11,
473).

In light of the totality of the testinony, the jury was

adequately apprised of M. Brown’s drug and al cohol problens.
Any further inquiry would not have been of any substantia

benefit. Any error is harm ess beyond a reasonabl e doubt.
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| SSUE |11
VWHETHER THE LOWER COURT ERRED REVERSI BLY BY
ALLOW NG THE STATE TO PRESENT COLLATERAL
CRI ME EVI DENCE.

Prior to trial, the state filed a Notice of Intent to Use
Evi dence of Oher Crimes, Wongs or Acts Commtted by the
Def endant and Notice of Inextricably Intertwi ned Evidence of
Cther Crines or Acts Commtted by the Defendant (R3, 501-506).
Thereafter, the state fil ed an Amended Noti ce on these pl eadi ngs
and a Menorandum in Support of Adm ssion of Inextricably
Intertwi ned Evidence and State’s Notice of Intent to Use
Evi dence of Other Crines (R4, 643-650, 651-674). The defense
submtted a Motion in Limne (See Stipulation and this Court’s
Order of December 10, 2001).

A pre-trial hearing was held on the Mdtion on Decenber 3,
1999, and after hearing argunent, the Court entered an order
that the defendant’s Mdtion in Limne was deni ed. (ADD I, R,
1543-1579; R4, 727-730). The Court determ ned that the
coll ateral acts which occurred between January 29 and February
8, 19802 and included the robbery of Kenneth Menard, the theft
of Menard’'s autonobile to aid in a flight to Florida and auto
thefts in the Tanpa Bay area were relevant as they tended to
prove the defendant’s guilt of the charged offense (the nurder

of Gerald Hollinger), that the evidence was relevant to the

2 The order reciting the date of February 8, 1999 (R, 728) is
apparently a typographical error.
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issue of identity, that the cumul ative affect of the numerous
simlarities established a unique nodus operandi, that it was
relevant to prove intent, that it was relevant to prove that
robbery was the potive for the nurder, that the evidence was

rel evant to rebut anticipated defenses and to show the entire

context out of which the crim nal conduct arose. Additionally,
the multiple thefts of tourists’ vehicles by Paul Brown and
Fitzgerald in the Tanpa Bay area and subsequent pawni ng of the
contents of those vehicles was evidence of the need for nmoney
and relevant to notive. Further, the use of false nanes and
identities at a Tanpa Mdtel was relevant to their guilty state
of m nd and the conceal nent of their true identities (R4, 727-
730) .

The adm ssibility of collateral crime evidence is subject

to the abuse of discretion standard of revi ew. Lamarca V.

State, 785 So. 2d 1209, 1212 (Fla. 2001). Discretion is abused
when the judicial action is arbitrary, fanciful or unreasonable
whi ch is another way of saying that discretion is abused only
where no reasonabl e man woul d take the vi ew adopted by the trial

court, Huff v. State, 569 So. 2d 1247, 1249 (Fla. 1990).

Appel l ant has failed to establish an abuse of discretion by the
| ower court.
Appel | ant here challenges the trial court’s determ nation

that the evidence pertaining to the Menard incident - the
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robbery in Mssachusetts, the flight therefrom to avoid
prosecution - was relevant and appropriate to the issues of
identity, intent, npotive, nodus operandi, to establish the
entire context out of which the crimnal conduct arose and to
rebut antici pated defenses. Bel ow, defense counsel seened to
acknow edge that the two of fenses - Menard and Hol li nger - were
inextricably intertwined (ADD, |, R 1546).

Not all <collateral crine evidence nust be simlar fact

evi dence. See Pittman v. State, 646 So. 2d 167 (Fla.

1994) (noting that evidence of bad acts or crines is adm ssible
w thout regard to whether it is simlar fact evidence if it is

rel evant to establish a material issue); Bryan v. State, 533 So.

2d 744 (Fla. 1988)(other crinme evidence is not limted to other
crimes with simlar facts. Evidence of other crinmes which are
dissimlar to the crime charged can be admtted if the evidence
of other crinmes is relevant. The only limtations are that the
state may not nmake evidence of the other crimes the feature of
the trial or to introduce evidence solely for the purpose of
showi ng bad character and it should not be admtted if its
probative value i s substantially outwei ghed by undue prejudice);

Wlliams v. State, 621 So. 2d 413 (Fla. 1993).

A. To prove identity - The Menard and Hollinger cases
shared special features:

The defendant apparently was an invited guest at the
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victins’ residences; both victinms were honosexual; appell ant
used a knife to gain initial control of the victim Fitzpatrick
threatened to cut Menard' s throat and Hollinger’s throat was
cut; appellant went through the victinms’ wallets and ransacked
their houses and stole stereo equipnment. Fitzpatrick left the
crime scenes in the victinms’ cars and | ater abandoned them The
crimes occurred nine days apart and the notive for each was

financi al gain. See Randall v. State, 760 So. 2d 892 (Fla

2000) (approving evidence of prior choking incidents as
sufficiently simlar and relevant to identification despite

defense argunment it showed only propensity); Schwab v. State,

636 So. 2d 3 (Fla. 1994)(approving simlar fact evidence of
other victinms attacked as relevant to show identity, notive and
opportunity and to rebut defense version and rejecting the
def ense contention that since the instant victi mwas kill ed but
that the others were not since it is not required that the
collateral crinme be absolutely identical to the crime charged);

Duckett v. State, 568 So. 2d 891 (Fla. 1990)(evidence in the

record of defendant’s tendency to pick up young, petite wonen
and make passes at themwhile he was in his patrol car at night,
on duty and in his uniformwithin six nmonths of the victins
death relevant to establish his node of operation, his identity
and a conmmon pl an).

I n Chandler v. State, 702 So. 2d 186 (Fla. 1997), this Court
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repeated that it had enunci ated the proper standard of rel evancy

for the adm ssion of collateral crine evidence in Wlliams v.

State, 110 So. 2d 654 (Fla. 1959). The Court expl ai ned:

“We recognize that the crimes are not exactly the
sane. However, that fact alone does not preclude
adm ssion of collateral crine evidence and, indeed,
woul d erect an al nost i npossi ble standard of
adm ssibility... In this case, the biggest difference
is of course that Judy Blair |ived and the Rogers
women were nurdered. However, even that dissimlarity
may be attributed to “differences in the opportunities
with which [Chandler] was presented, rather than
differences in nodus operandi”® (1d at 194)

The Court found no abuse of discretionin the trial court’s
finding that the evidence was relevant to establish Chandler’s
identity as the killer, relevant to show his plan, schene,
intent and notive to lure wonen tourists aboard his boat to
commt violence upon them and relevant to establish Chandler’s

opportunity to commit the murders on his boat. Simlarly, here,

Fitzpatrick availed hinself of the opportunity as invitee to rob

the owner of the prem ses, including taking noney and stereo

equi prment .
B. To prove intent - The evidence of the Menard incident
was relevant additionally to denonstrate intent. One of the

state’s theories of prosecution was that the hom cide was
commtted in the course of a burglary and robbery. Victim
Hol li nger’s car was taken and abandoned, stereo equi pment was
st ol en and bl ood-stai ned wall et and dollar bill was found at the

Crime scene. Appellant’s intent to commt such a crime for
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financial reasons can be found in the circunstances that after
fl eei ng Massachusetts and being on the lam from the Menard
robbery with a m ni mal amount of noney, Fitzpatrick needed noney
when the drinking and drugs “vacation” in Florida used up the
proceeds and was needed for the ultinmate return to
Massachusetts.

C. To prove motive - Mtive of course is relevant to

appellant’s intent. This Court has acknow edged that other
crime evidence is relevant to prove there was a pecuniary notive
for a murder if the evidence established that at the time of the
murder the defendant needed noney for sone reason (and to
support a pecuniary gain aggravator) and for this purpose
overall simlarity between the facts of the two offenses is not

necessary. Finney v. State, 660 So. 2d 674, 681-682 (Fla

1995), See also Heiney v. State, 447 So. 2d 210, 213-214 (Fl a.

1984) (“This evidence is relevant to showthat Heiney's desire to
avoi d apprehension for the shooting in Texan notivated himto
commt robbery and nurder in Florida so that he could obtain
money and a car in order to continue his flight fromTexas. He
had no transportation, no noney, and was running froma possible

mur der . He was desperate”); Sexton v. State, 775 So. 2d 923

(Fla. 2000) (evi dence of death of defendant’s infant grandson was
rel evant to explain his notive for the killing of his son-in-I|aw

and denonstrating the total dom nation exerted over his famly);
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Randol ph v. State, 463 So. 2d 186 (Fla. 1984).

D. To rebut antici pated defenses - Inthe instant case, the

state anticipated that appellant would attenpt to showthat sone
third party commtted the nurder since he had told |[|aw
enforcement he had not been in that area of Florida or that he
had an innocent explanation for the presence of hi s
fingerprints, bloody foot inpressions and his paid notel receipt
found at the crime scene, as well as his fingerprints found on
the victims car. This Court has held that it is a proper
pur pose under the Wlliams rule to use evidence of other crines

to rebut the defense cl ai ns. See, e.qg. Wiornos v. State, 644

So. 2d 1000, 1006-07 (Fla. 1994)(to rebut defense clains on
|l evel on intent and whether defendant had acted in self

defense); Poneranz v. State, 703 So. 2d 465, 470 (Fl a.

1997) (evi dence of defendant’s use of the sanme gun in another
robbery corroborated the testinmony of a co-defendant, was
relevant to establish identity and to rebut the defense claim

t hat the co-defendant commtted the nurder); Wlliams v. State,

621 So. 2d 413, 414-416 (Fla. 1993)(simlar fact evidence of
def endant’ s sexual assaults on wonen ot her than conpl ai nant was
relevant in sexual battery prosecution to rebut defense of
consensual sex where state showed a system enpl oyed by def endant
in raping a victimin a manner and under circunstances which

gave t he appearance of consent should he neet with resistance).
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Here, Fitzpatrick’s pattern showed his opportunism in
attacki ng honosexual victims to obtain needed noney.

E. To establish the entire context out of which the

crimnal conduct occurred - As noted above, appellant below

seened to acknow edge that the two of fenses were inextricably
intertwi ned at the Decenber 3, 1999 hearing. It is pernissible
to introduce collateral crime evidence to establish the entire
context out of which the crimnal conduct arose. See e.g

Hunter v. State, 660 So. 2d 244 (Fla. 1995); Giffin v. State,

639 So 2d 966 (Fla. 1994); Foster v. State, 679 So. 2d 747 (Fl a.

1996); Zack v. State, 753 So. 2d 9, 16 (Fla. 2000)(evidence of

crimes over two week period prior to nurder denonstrated
def endant’ s notive, intent, nodus operandi and entire context of

hom cide); Hartley v. State, 686 So. 2d 1316 (Fla. 1996);

Poneranz v. State, 703 So. 2d 465 (Fla. 1997); Henry v. State,

649 So. 2d 1366 (Fla. 1994)(evidence of crimes inextricably
intertwined). Here the facts and circunstances surroundi ng the
Menard crinmes occurring only days earlier were essential to
under standing how and why the Hollinger nurder occurred in
Florida and the jury would not |ikely understand the crinme
wi t hout the background informtion.

Appel | ant argues that there is no evidence that Fitzpatrick
ingratiated hinself and becane personally acquainted with the

victi ns. However, Menard had testified that Paul Brown had
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phoned hi mand asked if he could bring a friend Paul Fitzpatrick
with him to see the house and Menard agreed (R10, 224).
Previously Fitzpatrick had been at his house and had met him
when Brown told him Fitzpatrick would bail himout of jail if
Menard provided the bail noney (R10, 242). He knew from Brown
the house Fitzpatrick lived in (R242). Wbrrying that he m ght
be killed, Menard told Brown - but |oud enough and for
Fitzpatrick’s benefit - that the police would find the two of
them t hrough his secretary who knew Brown’s background and the
fact that he was staying at the house. (R10, 232). Menar d
insisted Fitzpatrick was the ring | eader putting a knife to his
throat and threatening to slit his throat, cutting the drapery
cord and retying himwhen dissatisfied with Brown’s effort and
directing Brown to take stereo equi pnent to the car (R10, 229-
234). While it is true that we do not know all the details of
the initial neeting between Fitzpatrick and Hollinger, we do
know t hat appell ant deposited his fingerprints in the residence
i ncludi ng upon gl asses. Appellant testified that he and Brown
were picked up by Hollinger who offered them drinks when they
got to the Hollinger residence (Rl2, 596-97). Nor does the fact
of Menard not being killed insulate appellant. Menard had
mentioned to Brown and Fitzpatrick that if killed the police
woul d di scover them (which allowed Fitzpatrick the option of

leaving him alive and hoping he would not report the nere
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robbery). Hollinger obviously, put up greater resistance to the
single knife - welding assailant M. Fitzpatrick then did
Menard when appellant took advantage of the opportunity for
anot her robbery with the “vacation” funds ebbing.

As to appellant’ s assertionthat the simlarities of the two
of fenses were not so conpelling, appellee has previously noted
that the simlarity requirenent relates only to when identity is
t he purpose for introduction of the collateral crinme evidence,
not for other legitimte purposes such as intent, notive, nodus
operandi rebuttal of anticipated defenses, and context of the
entire episode. There were sufficient simlarities here.?3

| SSUE |V
VWHETHER THE SENTENCI NG JUDGE ERRED
REVERSI BLY BY ALLEGEDLY FAI LI NG TO FI ND AND
VEI GH CERTAIN M TI GATI NG Cl RCUMSTANCES.

Appel | ant next contends that the |ower court erred in
failing to find as mtigation appellant’s (a) Rough Environnment
(Brief, P. 61-62), (b) Recognition of Addiction and Seeking
Treatment (Brief, P. 63), (c) Being a Parent of one Child
(Brief, P. 63-64), (d) Prejudice to H m Resulting From the
passage of Tinme (Brief, P. 64-66).

The determ nati on of whether mtigation has been established

s Appel | ant argues at Brief, P.56 that intent and notive were
not material facts in issue. The state disagrees. Intent is an
el ement of prenmeditation in first degree nurder and notive is
evi dence of intent, for both the preneditation and fel ony-nurder
theories of the prosecution. Appellant certainly did not
stipulate that he had the requisite intent.
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and the weight given to each mtigating factor rests within the

di scretion of the trial court. See Robinson v. State, 761 So.

2d 269, 276 (Fla. 1999); San Martin v. State, 705 So. 2d 1337,

1348 (Fla. 1997); Chandler v. State, 702 So. 2d 186, 201 (Fla.

1997); Bl ackwood v. State, 777 So. 2d 399, 409 (Fla. 2000);

Bowes v. State, = So. 2d _, 26 Fla. L. Wekly S659, 662 (Fla.

2001) .
A trial court my reject a claim that a mtigating
circunstance has been proven, provided the record contains

conpetent substantial evidence to support the rejection.

Franqui v. State, _ So. 2d _, 26 Fla. L. Wekly S695 (Fla

2001); Mansfield v. State, 758 So. 2d 636, 646 (Fla. 2000);

Ferrell v. State, 653 So. 2d 367, 371 (Fla. 1995).

(A) Rough Environment - The l|ower court determ ned that

appel I ant did not reasonably establish this mtigating
circunstance. Wile it was alleged that Fitzpatrick was raised
in a “rough” neighborhood in South Boston and that nost of his
peers were either in jail or dead, the |lower court noted that
appel lant’ s siblings Deborah, Kevin and Jackie grew up in the
same nei ghborhood and managed to live crinme-free lives (R. 8,
1267). Appellee notes that the Court found and gave sone wei ght
to related factors in the defendant’s background i ncluding
al cohol abuse, drug use at an early age, abusive hone life and

brain injury (R 8, 1266-1268).
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As to abusive hone life, the Court noted:

“The Defendant’s father was physically
abusive to the Defendant and his nother
becane an al coholic. The Defendant was
responsi ble at a young age for caring for
the store and his brother wth down
syndronme. The Defendant was forced to drop
out of school because he m ssed school tine
caring for his brother and working in the
famly store. The Court 1is reasonably
convinced that the Defendant did suffer
hardshi ps during his youth and the Court

finds t he Def endant has reasonabl y
established this mtigating circunstance and
gives it some weight.” (R 8, 1267-68)

The trial court in effect found what was mtigating in
appel l ant’ s background. That the court may have rejected the
| abel of “rough environnment” as mtigating in this case does not
constitute error nuch less reversible error. Mor eover, if
appel | ant adopted an ethos of commtting crimes and nmaintaining

silence, that is not mtigating. See Ford v. State,  So. 2d _,

26 Fla. L. Wekly S602, 605 (Fla. 2001)(if a factor does not
fall within a statutory category, but nevertheless neets the
definition of mtigating circunstance, it nmust be shown to be
mtigating in each case, not nmerely present... while non-
statutory factors may be mtigating in nature they may or may
not be mtigating under the facts in the case at hand. Any
error is harmess since the factors occupied a tangenti al
position in the record, there was vast aggravati on and the tri al
court found and gave weight to nunmerous other mtigators);

Trease v. State, 768 So. 2d 1050, 1055 (Fla. 2000).
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(B) Recogni zed Addiction and Sought Treatnment - The | ower

court noted that a few nonths before his arrest appellant had
checked hinmself into a detox center but that recognition of a
dri nki ng and substance abuse problem “sixteen, years after the
murder is not logically connected to any capacity for
rehabilitation” and in fact “the evi dence establishes that over
the years, the Defendant attenpted rehabilitation and failed on

many occasions” (R 8, 1268). See Rogers v. State, 511 So. 2d

526, 535 (Fla. 1987)(“We thus find that the record factually
does not support a conclusion that Rogers’ childhood traumas
produced any effect upon himrelevant to his character, record
or the circunstances of the offense...”).

Appel | ee notes that the | ower court had earlier given nodest
wei ght to appellant’s al cohol abuse, and drug abuse at an early
age (R 8, 1266-1267) and appellant’s alcohol abuse and
testinmony of his entering a detox center in 1996 fornmed part of
the lower court’s analysis in the finding of the statutory
mental mtigator of under the influence of extreme nental or
enot i onal disturbance, to which the court assi gned nodest wei ght
(R 8, 1262-1263). Thus, the fact of addiction was considered.
Deborah O Neill, appellant’s sister, testified that appell ant
entered in detoxification center about six nonths before Florida
pi cked himup in early 1996; he had tried AA before and it just

didn't work (R 14, 926, 928-29). The |ower court was correct
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in noting that his seeking treatnent sixteen years after the
hom ci de woul d be unrelated to the circunstances of the offense.
Appel | ant can receive no sustenance from the cases relied

on. Caruso v. State, 645 So. 2d 389 (Fla. 1994) involved 11 -

1 jury life sentence recomendations and is inapposite here as

the protections of Tedder v. State, 322 So. 2d 908 (Fla. 1975)

were inplicated. This Court has acknow edged that jury override
cases involve a wholly different |egal principle. Burns v.

State, 699 So. 2d 646, 649 n 5 (Fla. 1997). Snipes v. State,

733 So. 2d 1000 (Fla. 1999) is also distinguishable. The
mtigation there included a seventeen year old defendant,
sexual |y abused for a nunber of years as a child, he had abused

drugs and al cohol and had no prior violent hi story.

Addi tionally, he expressed renprse and voluntarily confessed to

the crinme, the crine was arranged by older individuals and
Sni pes was easily led by older persons. In contrast, appellant

acted alone in this robbery-killing, had a prior violent felony

conviction for a simlar robbery coomtted only days earlier and
deni ed cul pability by testifying he was asleep on a couch when
a conpani on assaulted the victim Appellant is not now a nere
t eenager.

(C) Parent of One Child - The | ower court explained:

“Whil e Deborah, the Defendant’s sister,
related that the Defendant has a sixteen
year old son, there was no evidence
presented from which the Court could deduce
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to what extent the Defendant participated in
this child s life.

The Court does not find that this mtigating
circunstance has been established.” (R 8,
1271)

Appell ee notes that the lower court found and gave
appropriate weight to the related non-statutory mtigating
factors of a personal nature that he cared for his brothers
M chael and Jackie, that he had the capacity to maintain close
ties with his imediate famly and had the capacity to form
close loving relationships (R 8, 1269-70).

Appel  ant speculates that the fact of parenthood is
mtigating because of the “potentially devastating effect on the
child that execution of his or her parent m ght cause”. That
may be true or it may be true that it has |little or no effect on
a child who had little or no relationship to the parent. In any
event, the effect on the child does not shed l|ight on the
defendant’s character or the circunstances of the offense and

thus is not really relevant to mtigation.

(D) Prejudice Due to Passage of Time - In a section | abel ed

Ot her Circunstances the ower court’s findings recite:

“The Defendant has requested that the Court
consi der other circunstances surroundi ng the
Def endant’s behavior after the nurder. | f
t he Defendant did not commt the nurder and
Paul Brown did, why didn't the Defendant
report what he had wtnessed? The
nei ghborhood “code of silence” was offered
as an explanation for the Defendant’s
Ssi xteen year silence about the nmurder. The
Court finds this argunent unpersuasive and

72



rejects this as a mtigating circunstance.
The Def endant suggests that the Court should
consi der that the Defendant was not arrested
until 16 years after the nurder of GCerald
Hol | i nger. For this reason, many records
and w tnesses were no |onger available or
| ocated. The reasons for the delay in the
prosecution were not offered at trial and
are not in evidence. The Court rejects this
as a mtigating circunmstance” (R 8, 1271-
1272) .

Addi tionally, appell ee would submt that it would be grossly
unfair to presune that the absence of evidence qualifies as
mtigation, especially since the defendant waived the no
significant history of crimnal activity mtigator, thereby
precluding the state fromoffering evidence to refute it (R 8,
1272) .

Appellee initially points out that appellant waived
consideration of the statutory mtigating factor of no
signi ficant hi story of pri or crim nal activity, F. S.
921.141(6)(a) (R 14, 836-837); R 5, 869-70). The effect of
such a waiver precluded the state from showing a significant

hi story of prior crimnal activity. See Maggard v. State, 399

So. 2d 973 (Fla. 1981); Pangburn v. State, 661 So. 2d 1182 (Fl a.

1995). I f appellant had chosen to assert the no significant
history mtigator, the state could have rebutted it by show ng,

for exanple, drug activity, Slawson v. State, 619 So. 2d 255,

260 (Fla. 1993).

Secondl y, the delay of sixteen years between conmm ssi on of
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the nmurder and indictment nust be attributed to the appell ant
who fled the state of Florida after the crinme and attenpted to
remain at |arge in Massachusetts but for a brief stay in prison
for the Menard crine. Furthernore, the alleged unsuccessfu

efforts to locate potential w tnesses George Flint and Reggie
Reagan who m ght have information about statenents Fitzpatrick
made in prison (apparently to inpeach Paul Brown) as expl ai ned
at the Spencer hearing do not relate to penalty phase mtigation
(R 8, 1336-37).

Appel | ant al so specul ated that Bobby Langl ois, a nei ghbor
of Fitzpatrick - about whomthere were Massachusetts records he
was deceased - m ght have sexually abused appellant as a child
and further specul ated apparently that if not deceased the
witness mght admt it. There was no docunentation, no court
hearings or civil commtnments or anything related to all eged
sexual abuse by Langlois towards Fitzpatrick (R 8, 1338-39).
That defense counsel could not locate “friends and associ ates”
of appellant prior to the 1980 hom cide for information about
his drug use (which the state could have used under Sl awson,
supra) or his “general state of mnd” prior to the offense does
not nmean the state has failed to afford due process, but rather
such specul ative ventures are a consequence of appellant’s
choosing to remain at large while the crine renmai ned unsol ved.

Appel | ant acknowl edges that he had been unable to find case
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| aw supporting the view that the delay in prosecution is unduly

prejudicial in the penalty phase but cites Scott v. State, 581

So. 2d 887 (Fla. 1991). |In that case, this Court found, relying

on United States v. Townley, 665 F.2d 579 (5'" Cir. 1982),* t hat

Scott had shown actual prejudice resulted from a seven year

seven nonth delay in a circunstantial evidence case where the
passage of time had damaged his alibi defense and his ali bi
defense originally had checked out and the prosecutor declined
to prosecute because of the alibi. This Court subsequently

di stingui shed Scott in Rivera v. State, 717 So. 2d 477, 483-484

(Fla. 1991), a case where the defendant could not show actual
prejudice (the defendant never had an alibi for the critical
thirty mnutes in question). Here, appellant only suggests
possi bl e or specul ative prejudice. The record reflects that the
defense was able to offer evidence and argunment pertaining to
Fitzpatrick’s background both through |l ay and expert testinony.
Appellant’s claimis nmeritless and nust be rejected.

(E) Harm ess Error - Finally, even if this Court were to

4 Subsequently, the Fifth Circuit Court of Appeals overturned
Townley in United States v. Crouch, 84 F.3d 1497,1514 (5" Cir.
1996) (en banc) and held that for pre-indictnment delay to violate
the due process clause it nust not only cause the accused
substantial, actual prejudice, but the delay nust al so have been
intentionally undertaken by the governnent for the purpose of
gaining sone technical advantage over the accused in the
contenpl ated prosecution or for sonme other inpermssible, bad
faith purpose. Cbvi ously, appellant cannot satisfy this
standard as Detective Ri ng expl ai ned how he was abl e to di scover
and locate M. Fitzpatrick years after the hom cide.
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conclude that any or all of these non-statutory mtigating
factors shoul d have been found, any such error woul d be harnl ess

error. Thomas v. State, 693 So. 2d 951 (Fla. 1997) (evidence

t hat defendant was a good worker who did not cause trouble, a
del i ghtful young man who is very loving and that a witness “had
seen a lot of good in hinf constituted harm ess error because

relatively mnor in conparison to the aggravation) Wckham v.

State, 593 So. 2d 191, 194 (1991)(finding harm ess the trial
court’s failure to find as mtigating abusive childhood,
al coholism extensive history of hospitalization for nental

di sorders including schizophrenia); Lawence v. State, 691 So.

2d 1068, 1076 (Fla. 1997)(if trial court failed to consider
hi story of substance abuse mnmitigator, the error wuld be
harm ess since it would not offset the three aggravators

properly found); Mrton v. State, 789 So. 2d 324 (Fla.

2001)(failure to find or nmention anti-social personality was
harm ess in |light of the substantial aggravation presented in

the case); Wiornos v. State, 644 So. 2d 1000, 1011 (Fl a.

1994) (holding trial court’s failure to find and weigh
def endant’ s al coholism difficult childhood and sonme degree of
non-statutory inpaired capacity and nmental disturbance to be
harm ess error given the aggravating circunstances in the

record); Singleton v. State, 783 So. 2d 970, 977 (Fla.

1002) (holding trial court’s error in failing to address non-
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statutory mtigation was harm ess because the mtigators would
not outwei gh the aggravators in the case).

In the instant case, the trial court found and consi dered
ot her appropriate mtigating factors; the three aggravators were
substanti al including the very serious HAC factor and
appellant’s prior conviction of a violent felony offense. The
instant homcide was commtted in an effort to deprive the
victimof his property. Any error subjudice was harnl ess beyond
a reasonabl e doubt.

Proportionality - Finally, the sentence of death is

proportionate here where the |ower court properly found three
valid, strong, unchallenged aggravators: (1) prior violent
felony conviction (appellant stipulated to the Massachusetts
armed robbery conviction); (2) capital felony was commtted
during the comm ssion of a robbery; (3) capital felony was
especially heinous, atrocious or cruel (docunented forty-one
kni fe wounds not including the head wounds) (R 8, 1258-60).°

This Court recently stated in Robinson v. State, 761 So. 2d

269, 277-278 (Fla. 1999):

Upon review, we find that death is the
appropriate penalty in this case. !
reaching this conclusion, we are m ndful
that this Court nust consider the particular
circumstances of the instant case in

5 The Court also found the two statutory nental mtigators,
al though there was conflicting expert testinony thereon (R 8,
1261-64), age of twenty-two (R 1265-66), and some m nor non-
statutory mtigation (R 1266-71).
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conparison with other capital cases and then
decide if death is the appropriate penalty.
See Sliney v. State, 699 So. 2d 662, 672
(Fla. 1997(citing Terry v. State, 688 So. 2d
954, 965 (Fla. 1996), cert. denied, 118
S.Ct. 1079 (1998)); Livingston v. State, 565
So. 2d 1288, 1292 (FI a. 1988).
Proportionality review is not sinply a
conpari son between the nunmber of aggravating

and mtigating circunstances. Terry, 668
So. 2d at 965. Followi ng these established
principles, it appears the death sentence

i nposed here is not a disproportionate
penal ty conpared to other cases.9 (footnote
omtted) See Foster v. State, 691 So. 2d
1062 (Fla. 1996); Foster v. State, 654 So
2d 112 (Fla. 1995).

(Id. at 277-278)

Mor eover, proportionality reviewfunctionis “not to reweigh
the mtigating factors against the aggravating factors; that is

the function of the trial judge.” Holland v. State, 773 So. 2d

1065, 1078 (Fla. 2000); Bates v. State, 750 So. 2d 6 (Fla

1999); Kearse v. State, 770 So. 2d 1119, 1134 (Fla. 2000).

This Court has acknow edged the very weighty position the
HAC aggravator occupies in the capital sentencing jurisprudence.

See Maxwell v. State, 603 So. 2d 470, 493 (Fla. 1992); Larkins

v. State, 739 So. 2d 90, 95 (Fla. 1999); Card v. State, _ So. 2d
_, 26 Fla. L. Wekly S670, 672 (Fla. 2001).
The instant case is proportional in conparison to simlar

cases. See, e.g. Singleton v. State, 783 So. 2d 970 (Fla

2001) (victim stabbed seven tines and two aggravators including

prior violent felony conviction and HAC); Rogers v. State, 783

So. 2d 980 (Fla. 2001)(stabbing death, two aggravating
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circunstances of pecuniary gain and HAC outwei ghed i npaired
capacity to appreciate crimnality of his conduct or to conform
to the requirenents of law and non-statutory mtigation);

Spencer v. State, 691 So. 2d 1062 (Fla. 1996) (two aggravators of

HAC and prior violent fel ony aggravator outwei ghed two statutory

mental mtigators); Robinson v. State, 761 So. 2d 269 (Fla

1999) (death proportionate where three aggravating factors of
avoid arrest, pecuniary gain and CCP present despite the

presence of the two statutory nmental health mtigators).
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| SSUE V
VWHETHER THE LOWER COURT ERRED BY DENYI NG
APPELLANT' S MOTI ON TO DECLARE THE FLORI DA
DEATH PENALTY  STATUTE UNCONSTI TUTI ONAL
BECAUSE |IT PERMTS A SIMPLE MAJORITY
RECOMVENDATI ON BY THE JURY.

Appellant filed a nmotion to declare the death penalty
statute unconstitutional because only a bare majority of jurors
is sufficient to recommend a death sentence (R5, 870-71). The
| ower court denied the motion (R8, 1283). This Court has

consistently and with regularity rejected this argunment. See,

e.g. Janes v. State, 453 So. 2d 786, 792 (Fla. 1984), Brown

v.State, 565 So. 2d 304 (Fla. 1990), P. Taylor v. State, 638 So.

2d 30, 33, n.4 (Fla. 1994), Thonpson v. State, 648 So. 2d 692,

698 (Fla. 1994), Whitfield v. State, 706 So. 2d 1, 6 (Fla

1997), Cave v. State, 727 So. 2d 227, 232 n.6 (Fla. 1998), Card

v. State, So. 2d_, 27 Fla. Law Weekly S25, 29 and n. 13 (Fl a.
2001).

Appel I ant provi des no conpel | i ng, persuasive reason for this
Court to abandon its well-established jurisprudence and destroy
the principle of stare decisis in order to revisit this
properly-rejected argunent. Accordingly, the Court should
decline to do so and reaffirmthat a sinple majority vote is
sufficient for a jury’'s recommendati on of death. Even if this
Court were now to accept such a contention and condemm a bare

maj ority recommendation, it would avail appellant naught as the

80



instant jury recommendation was by a decisive eight to four

vot e. This claimis neritless.

| SSUE VI

WHETHER THE DEATH SENTENCE WAS | MPOSED | N
VI OLATION OF THE  SI XTH, El GHTH  AND
FOURTEENTH AVMENDMENTS BECAUSE THE
AGGRAVATI NG Cl RCUMSTANCES WERE NOT CHARGED

BY | NDI CTMENT AND ALLEGEDLY NOT DETERM NED
BY H S JURY

Appel | ant acknow edges that he did not rely on Apprendi V.

New Jersey, 530 US 466 (2000) in the lower court and expl ains

t hat Apprendi was not decided until June 26, 2000, while his
trial took place February 14-22, 2000. This chronol ogy,
however, does not excuse his procedural default in failing to
properly raise the claim below. Even prior to his trial,
appel I ant coul d have urged reliance on the earlier case of Jones
v. State, 526 US 227 (1999). The Apprendi Court noted that its

deci sion “was foreshadowed by our opinion in Jones v. United

States, 530 US at 476. The Court added:

We there noted that “under the Due Process
Cl ause of the Fifth Anendnent and the notice
and jury trial guarantees of the Sixth
Amendnment, any fact (other than prior
conviction) that i ncreases the maxi num
penalty for a crime nust be charged in an
i ndictnent submtted to a jury, and proven
beyond a reasonable doubt.” Id at 243, n.
6, 119 S.Ct. 1215.

(530 US at 476)

Since the tools were available to construct the argument and

appellant failed to do so, he is procedurally barred from
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raising this claiminitially on appeal. See Engle v. |saac, 456

US 107, 134 (1982)(“where the basis of a constitutional claimis
avai | abl e and ot her defense counsel have perceived and litigated
that claim the demands of comty and finality counsel agai nst
| abeling alleged unawareness of the objection as cause for a
procedural default”).

Appel | ant contends that he presented his “Apprendi” claim
adequately below by his Mtion to Declare Section 921.141,
Florida Statutes Unconstitutional (R4, 625-626) and his Motion
for Statement of Aggravating Circunstances (R4, 627-30). The
|atter notion was denied (R8, 1282), as was the former notion
(R8, 1294, 1296).

Appel | ee di sagrees. Inthe first notion urging the statute,
or at l|east 921.41(5)(d), unconstitutional Fitzpatrick argued
that the failure to apprise him of whether the state was
proceedi ng on a theory of preneditated design or felony nurder
constituted a denial of equal protection of laws and did not
narrow the class of death-eligible nmurderers under the Eighth
Amendment (R4, 625-626).

In the Jlatter Mtion for Statenment of Aggravating
Circunst ances, appellant conpl ai ned that he was not given notice
of what aggravators the state i ntended to use, that such | ack of
notice undermned his right to effective assistance of counsel

and due process of law (R4, 627-630). The defense also orally
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decl ar ed:

“...we are asking for a special jury verdict
formthat allows the jury to set forth what

factors t hey are consi dering in
recommendation of |life as opposed to death”
(enmphasi s supplied) (R8, 1320)

Appel | ant did not present below his current contention that

the Sixth Anmendnent right to a jury trial required that

aggravators be charged in the indictnment and found by the jury.
Since this claim was not presented bel ow, appellant may not

initiate the claimfor review here. See generally Steinhorst v.

State, 412 So. 2d 332 (Fla. 1982); Occhicone v. State, 570 So.

2d 902 (Fla. 1990); Wods v. State, 733 So. 2d 980, 984 (Fla.

1999); Archer v. State, 613 So. 2d 446, 448 (Fla. 1993); Bradley

v. State, 787 So. 2d 732 (Fla. 2001) (defendant barred from
chal I engi ng burglary conviction on direct appeal for failure to
preserve in the |ower court.)

This Court has consistently and regularly ruled - in a
simlar context - that a defendant has not adequately preserved
for appellate review a claim that a jury instruction is
constitutionally inadequate sinply by objecting to the |ack of

evidentiary support for an aggravator. See Occhicone v. State,

618 So. 2d 730 (Fla. 1993); Lightbourne v. State, 644 So. 2d 54

(Fla. 1994); Johnson v. Singletary, 612 So. 2d 575 (Fla. 1993);

Pope v. State, 702 So. 2d 221 (Fla. 1997).

Appel |l ee respectfully requests this Court to continue to
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enforce its procedural default policy to preclude consideration
on appeal of claims that were not adequately preserved by
appropriate and tinely objectioninthe trial court. Failure to
include a plain statement that the Court’s decision rests on a
procedural bar (which constitutes an adequate and independent
state ground for denial of relief) can result in the federal
courts addressing the nmerits of the claim and disagreeing with
this Court’s conclusion as to the nerits of the claim See

Harris v. Reed, 489 US 255 (1989); Coleman v. Thonpson, 501 US

722 (1991); See also Ylst v. Nunnamaker, 501 US 797 (1991) (where

the | ast explained state court judgnment unequivocally rested on
a state procedural default, that default will be handl ed despite
subsequent unexpl ai ned rulings).

Appel | ee, secondarily and in the alternative, also argues
that apart from the procedural default precluding review the

instant claimis neritless. MIls v. Noore, 786 So. 2d 532

(Fla. 2001), cert. denied. _US_, 149 L.Ed 2d 673 (2001); King v.

State/ Moore, _So. 2d_, 27 Fla. L. Wekly S65 (Fla. 2002);

Bottoson v. State/ Miore, _So. 2d_, 27 Fla. L. Weekly S119 (Fl a.

2002) .

6 Appel | ee has no objection to this Court al so deciding as an
alternative basis for its decision that the Apprendi claimis
meritless pursuant to these recent precedents; but nevert hel ess
would still urge the Court to announce its reliance on, and
enforcenent of its procedural default jurisprudence and a cl ear
statenment that relief nust be denied for appellant’s failure to
preserve the claimby tinmely and appropriate objection in the
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Finally, appellant cannot obtain any relief under Apprendi,
supra, because the Fitzpatrick jury in the penalty phase was
instructed on the necessity of finding an aggravating
ci rcunst ance beyond a reasonabl e doubt (R16, 1173) and appel | ant
stipulated both below to the trial court and to the jury (R14,
859- 60, 881-882; R15, 1146) and in this Court (Amended Brief, P
78) that he had a prior violent felony conviction for the
robbery of Menard.

The jury’s participation i n t he sent enci ng was

constitutionally adequate. Hldwin v. Florida, 490 US 630

(1989); Spaziano v. Florida, 468 US 447 (1984).

CONCLUSI ON

Based on the foregoing argunments and authorities, the
j udgment and sentence of death should be affirnmed.
Respectfully subnmitted,
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