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PRELI M NARY STATEMENT

The record on appeal consists of sixteen volunes in
the record originally filed plus a two-vol une "Addendum
Transcript of Record on Appeal™, a three-vol une
"Transcri pt of Record on Appeal" and a three-vol une
"Suppl enental Transcript of Record on Appeal”. The
vol unmes of the original record will be designated by
nunber only (no prefix). Volunes of the "Addendum
Transcri pt Record on Appeal” will be designated by the
prefix "ADD' and nunber. Volunes of the "Transcript of
Record on Appeal"™ will be designated by the prefix "EX"
and nunber. Vol unes of the "Suppl enmental Transcript of
Record on Appeal"™ will be designated by the prefix "S"
and nunber.

The record is further divided into two sections.

Ref erences to the trial transcripts (conprising vol unes
| X through XVI of the original record and vol unes |1
and I'll1 of the "Suppl enental Transcript of Record on
Appeal ") will be designated by prefix and vol une
nunber, followed by "T" and the appropriate page
nunber. References to the remainder of the record

(conprising volunmes | through VII1I of the original
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record, the "Addendum Transcript of Record on Appeal ",
the "Transcript of Record on Appeal” and volune | of
the "Suppl enental Transcript of Record on Appeal” w |
be designated by prefix and vol une nunber, followed by
"R' and the appropri ate page nunber.

The trial judge's sentencing order is attached as

an appendix to the initial brief.



STATEMENT OF THE CASE

A Pinellas County grand jury returned an indictnment
Septenber 17, 1996 chargi ng Paul John Fitzpatri ck,
Appellant, with first degree nurder in the February 8,
1980 killing of CGerald D. Hollinger (I, R1-2). The
State gave notice on Cctober 8, 1998 of their intent to
use col lateral crine evidence at Fitzpatrick's trial
(111, R501-3). This notice was superseded by an
anended notice filed Novenber 30, 1999 (IV, R643-6).

Def ense counsel filed a notion seeking to prevent the
State's expert in footprint analysis fromgiving an
expert opinion that there was a "strong possibility"
that the foot inpressions left at the crine scene were
made by Fitzpatrick (IV, R621-2). Appellant also filed
a pretrial "Mdtion for Statenent of Aggravating

Ci rcunstances” (IV, R627-30).

At a hearing held August 2, 1999, the "Mtion for
St at ement of Aggravating G rcunstances"” was heard
(VII'l, R1320-1) and |ater denied (M1, R1282).

Def ense counsel argued that there was an insufficient
data base on foot inpressions to determ ne what

percent age of the popul ation shared siml ar
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characteristics (VIIl, R1301). Counsel urged that the
State's wtness be limted to giving an opinion that
Fitzpatrick could have nmade the foot inpressions at the
crime scene (VIII, R1301). The court questioned

whet her a Frye hearing m ght be necessary to determ ne
how t he expert could qualify his opinion (VIIl, R1316,
1318-9).

This Frye hearing took place Decenber 3, 1999
(ADDI, R1378-1543). The court later granted the
defense notion in an order rendered January 20, 2000
(1V, R713-26). The State wtness, WII|iam Bodzi ak, was
permtted to describe the footprint conparisons to the
jury, but was barred fromgiving an opinion that there
was a "strong possibility" that Appellant had |eft the
foot inpressions at the crinme scene (IV, R726).

Al so considered at the Decenber 3, 1999 hearing was
whet her collateral crinme evidence involving the robbery
of Kenneth Menard in Massachusetts woul d be adm ssible
at trial (ADDI, R1543-79). The Court deferred ruling;
and | ater rendered an order January 20, 2000 denyi ng
the defense notion in limne and allowing the State to

I ntroduce col lateral crine evidence (1V, R727-30).



Trial was held before Grcuit Judge Lauren C.
Laughlin and a jury on February 14 - 18, 2000 (IX-XII1,
T1-801). During the guilt or innocence phase of the
trial, Appellant renewed his objection to allow ng
testinony about the collateral crinme (X T219). Prior
to crossexam nation of the State's key w tness, Paul
Brown, the court heard the State's oral notion in
limne to limt the scope of crossexam nation (IX, T16-
8; Xl, T371-80). The judge ruled that the defense
coul d not crossexam ne Brown with respect to his nental
health (XI, T373), sexual nolestation by his father
(XI, T374), his inpatient treatnent at a VA hospital
for drug and al cohol addiction (XI, T376), or whether
he had previously accused Kenneth Menard of raping him
(X, T380).

At the close of the State's case, Appellant noved
for judgnment of acquittal (XIl, T553-68). Anong the
grounds argued was that the State failed to prove
burglary as an underlying felony for first-degree

fel ony nmurder because the evidence showed that the



Killer was invited into Hollinger's residence' (X1,
T561-4). The judge, in denying the notion for judgnent
of acquittal, remarked that although the entry was
consensual, "it's a reasonable assunption that the
victimw t hdrew what ever consent that he nmay have given
to remain in the residence" (XlI, T570-1). After the
def ense case, the court denied Appellant's renewed
notion for judgnent of acquittal (XIl, T651-2).

As rebuttal evidence, the State offered several
phot o exhi bits, nunbered 40 through 44 (XIl, T659-60,
673-4). Defense counsel said that he didn't object to
any of them (X, T660, 673).°

During cl osing argunent, defense counsel argued
t hat Appellant was guilty of neither preneditated
murder nor felony nurder (XII, T676-9, 768-9). Counsel
conceded that Fitzpatrick was guilty of theft because

he admtted to hel ping Paul Brown carry away

! Defense counsel cited several cases to support her
argunent but was apparently unaware of Delgado v. State,
Case No. 88,638 (Fla. February 3, 2000) [25 Fla. L.
Weekly S79] which had issued only days before trial.

2

Presumably the inflammatory and prejudicial
photographs referred to in defense counsel's Anmended
Motion for New Trial were State Exhibits #40 and #41
enl argenents which graphically depicted the victims
wounds (VI, R1070; VII1l, R1351, 1359-60).
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Hol i nger's stereo (XIl, T679, 769). The prosecutor
comenced by telling the jury that they coul d disagree
about whether the State had sufficient proof for either
prenedi tation or felony nurder as long as all jurors
agreed that first degree nurder had been establish
under one theory or the other (XIlIIl, T707-8). In
arguing that first degree felony nurder was
establ i shed, the prosecutor argued both robbery and
burglary as the underlying felonies (XIll, T713-6).
Burgl ary was described as remaining in Hollinger's
residence to "rip off" the victim (X, T715-6). The
prosecutor also relied substantially upon the
collateral crine evidence fromthe Menard robbery
(X111, T720-6).

After the jury was al nost two and one-half hours
into their deliberations, tw questions were submtted
regardi ng whether there were fingerprints on the knife
and whet her Hollinger was "still alive when rolled
over?" (XIIl, T794-5; V, R817). In accord with
counsel's request, the jury was instructed to rely upon
their collective nmenories (XIIl, T796). Three

additional jury questions directed to the credibility



of Brown's testinony were al so answered the sane way
(XI1r, T796-7; V, R818).

The jury returned a verdict of guilty as charged to
first degree nurder (XIIIl, T799; V, R819).

I n the subsequent penalty phase, defense counsel
argued her Mdtion to Declare Section 921.141, Florida
Statutes Unconstitutional Because Only a Bare Majority
of Jurors is Sufficient to Recormend a Death Sentence
(V, R870-1; XIV, T813-4). The court denied this notion
as well as other defense notions attacking the
constitutionality of the HAC aggravating circumnstance,
t he pecuni ary gain aggravating circunstance, and the
cont enpor aneous fel ony aggravating circunstance (V,
848-51, 854-8, 872-7; XV, T814-7). To avoid any
prejudi ce fromextraneous matters on the Massachusetts
judgnment, the defense and prosecution stipul ated that
Fitzpatrick had been convicted of robbery and the
judgnent itself was not entered into evidence (XV,
T826- 31, 859-60, 881-2).

During penalty phase argunent, the prosecutor
relied upon a contenporaneous burglary as one of the

aggravating circunstances based upon an inplied | ack of



"consent to soneone renmaining in your house as you are
assaulted and cut and stabbed with a knife" (XV, T1107,
1111). Wiile the prosecutor was arguing with respect
to the HAC aggravating circunstance, defense counsel
objected to his repeated phrases which tended to place
the jury in the shoes of the victim(XVv, T1115). The
court acknow edged hearing sone "inadvertent" comments
and asked the prosecutor to "keep it in mnd" (XV,
T1115-6).

By a vote of 8-4, the jury recommended that a death
sentence be inposed (VI, R1027; XVI, T1177).

On February 28, 2000, Appellant filed a notion for
new trial (VI, R1058-9). An anended notion for new
trial followed on May 31, 2000 (VI, R1067-70). This
notion was heard in conjunction with the Spencer
Hearing on June 9, 2000 (M1, R1327-76).

At this hearing, Ralph Pflieger, an investigator
for the Public Defender's Ofice, testified he tried
for three years to obtain hospital records relating to
Appel lant's treatnent for a head injury when he was 18
or 19 (M1I, R1333). The hospital is now defunct and a

search of the archives was unsuccessful (VIlIl, R1333).



A request for nedical or nental health records fromthe
Billerica House of Corrections where Appellant was
confined during the early 80s was al so unproductive
(VII'l, R1334-5). Neither could the investigator |ocate
several potential w tnesses who could have produced
evi dence concerning Appellant's nental state in the
early 1980s (VIII, R1341).

Wth respect to the notion for new trial, defense
counsel brought the judge's attention to this Court's

decision in Delgado v. State, which was rel eased j ust

prior to trial (VIIl, R1345-8). He argued that the
Del gado deci sion undercut the jury's verdict of guilt
because it could have been based upon fel ony nurder
with burglary as the underlying felony (VIII, R1346-8).
The prosecutor argued that there was sufficient
evi dence of preneditation and al so sufficient evidence
of felony nurder based upon an underlying fel ony of
robbery (VII11, R1361-72). According to the prosecutor,
t he i nadequacy of the burglary theory of felony nurder
was harm ess error (VIII, R1370-2). The judge deferred
her ruling (VIIl, R1375).

At a subsequent hearing held July 28, 2000, the

10



court denied Appellant's notion for new trial and
entered a witten order explaining the ruling (M1,
R1184-92; ADDI |, R1583). She al so personally
guestioned Appell ant about the decision to not present
any further evidence in mtigation (ADDI |, R1585-7).

He stated that he had di scussed the possibility of
presenting additional psychiatric testinmony with his
attorneys and deci ded against it (ADDI I, R1585-7). The
court allowed the State to submt a redacted victim

| npact letter for consideration with respect to
sentencing (ADDI I, R1588-9). Both counsel agreed to
submt witten sentencing nenoranda rather than present
penal ty argunent in-court (ADDI I, R1589-93).

On August 25, 2000, defense counsel filed her
"“Menor andum of Law Supporting the Finding of Mtigating
Circunstances in Penalty Phase" (VII, R1195-1227). The
State submtted a "Sentenci ng Menorandunt the sane day
(VII, R1228-46) and a response to Appellant's
menor andum was filed August 30, 2000 (VII, R1247-50).

Paul Fitzpatrick presented an oral sworn statenent
to the judge at a hearing held Septenber 6, 2000 (SI,

R1767-75). He continued to profess his innocence and

11



asserted that Paul Brown was a "chronic liar" (SI,
R1768-70, 1773-5). He also disputed the State's
portrayal of himas not having a |oving and caring
relationship with his famly (SI, RL770-3). He told
the court, "I don't want to be on death row. | want to
go back to Boston." (SI, R1773).

The sentencing hearing took place Septenber 13,
2000 (ADDI I, R1600-25). Judge Laughlin read her
sentencing order in open court and filed it (ADDI I
R1602-25). A sentence of death was inposed (ADDI I,
R1624; VII, R1252-6).

In her order, the judge found that three
aggravating circunstances were proved by the State: 1)
previ ous conviction of a violent felony® 2) comitted
in the course of a robbery*; and 3) especially heinous,
atrocious or cruel® (VIIl, R1258-60, see Appendix). In
mtigation, the judge found that three statutory

mtigating circunstances were established: 1) extrene

%§921. 141(5)(b), Fla. Stat. (1979).
“§921.141(5)(d), Fla. Stat. (1979).

°§921. 141(5)(h), Fla. Stat. (1979).
12



mental or enotional disturbance®; 2) substantially

| npai red capacity to conform conduct to the

requi rements of |law’; and 3) age of the defendant at the

time of the crime® (VIIl, R1261-6, see Appendix). The

judge rejected the proposed mtigating circunstance of

bei ng an acconplice with mnor participation® (VI11,

R1264-5, see Appendi x). Modest weight was given to

each of the nmental mitigating factors and little wei ght

to Appellant's age (VIII1, R1263-4, 1266, see Appendi X).
Label ed as "other factors in the defendant's

background that would mtigate against the death

penal ty", the court considered evidence concerning: a)

sexual abuse (rejected because of insufficient proof);

b) al cohol abuse (weighed as part of the inpaired

capacity mtigating factor); c) drug use at an early

age (wei ghed as part of the nental or enotional

di sturbance mtigating factor); d) rough environnent

(not reasonably established); e) abusive hone life

°§921.141(6)(b), Fla. Stat. (1979).
'8§921. 141(6) (f), Fla. Stat. (1979).
8921. 141(6)(g), Fla. Stat. (1979).

°§921.141(6)(d), Fla. Stat. (1979).
13



(given "sonme weight"); and, f) brain injury (weighed as
part of the nental or enotional disturbance mtigating
factor) (VIIl, R1266-8, see Appendi x).

Under the category "Non Statutory Mtigating
G rcunstances", the sentencing judge rejected the
proposed factors "recogni zed his addiction and sought
treatnment”, "continues and nmaintains his reading skills
injail", "parent of one child", and "ot her
circunstances”" relating to the twenty year gap between
the hom cide and Appellant's trial (VIII, R1268-72, see
Appendi x). The court found that six "non statutory
mtigating circunstances were established, but gave
each of themonly "slight" or "little" weight: "cared

for his brother Mchael, his brother Jackie",

"“exhi bi ted ki ndness toward others", "capacity to

mai ntain close ties wwth famly", "capacity to form
close loving rel ati onshi ps”, "friendly, outgoing, sense
of hunor" and "obtained his GE D." (VIIl, R1269-71).

The sentencing judge concl uded by agreeing with the
jury's majority that the aggravating circunstances
out wei ghed the mtigating circunstances (VIII1, R1272,

see Appendi x). A sentence of death was inposed (VII,

14



R1252-6; VIII, R1273, see Appendi x).

Appellant filed a tinely notice of appeal Cctober
11, 2000 (VIIl, R1280). The Public Defender was
appoi nted for appellate representation (ViIl, R1274).
This Court has jurisdiction pursuant to Article V,
section 3(b)(1) of the Florida Constitution and Fla. R
App. P. 9.030(a)(1)(A (i) to hear Paul Fitzpatrick's

appeal .
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STATEMENT OF THE FACTS

A) State's Case - @iilt or Innocence Trial.

The body of Gerald Hollinger was di scovered by a
post man who becane suspi ci ous when Hollinger failed to
retrieve the previous day's mail fromhis letter box.
Robert Hill testified that his route in February 1980
I ncl uded 529 Ponce de Leon Blvd. in Belleair (11X T31).
On February 8, he was delivering nmail when he noticed
that the previous day's nmail had not been picked up
(I X, T32). He |ooked through the kitchen door and saw
Hol I i nger's body on the floor (I1X, T32). The postnan
called the police froma neighbor's house (IX, T37).

The Bell eair Police Departnent responded. The
house was | ocked up so they gained entry by breaking a
pane of glass in the front door (11X, T41-2). There
wer e bl oody foot inpressions on several rugs in the
residence (I X, T47, 58-9). Also, there were markings
nore consistent with shoe prints (1 X, T48, 66). Stereo
equi pnrent had been renoved fromthe residence (IX, T57,
63). A one dollar bill covered with bl ood was found on
the floor of the hall (IX, T59).

Hol I i nger's body was found face down in the kitchen

16



(I X, T80). Blood covered 70 to 80 percent of the
kitchen floor (I X, T80). The police found a butcher
kni fe near the kick space of the kitchen cabinets (IX
T62, 80). A checkbook, wallet and credit card
bel onging to the victimwere also on the kitchen fl oor
(I X, T62, 80). Shoe tracks led through the kitchen
door outside into the garage (I X, T81). The tracks
st opped at the spot where a car mght normally be
parked in the garage (11X, T81).

The current Chief Medical Examner for the Sixth
Crcuit, Dr. Joan Wod, testified about an autopsy
whi ch was actually perforned by Dr. John Shinner on
February 8, 1980 (X, T189-93). She revi ewed
phot ographs, the witten autopsy report and all the
I nformation avail able about the injuries (X T193-4).
She counted 41 knife wounds on the body (X, T194).
There was a wound to the right eye which would have
blinded the victim (X, T196). Another wound on the
side of the neck severed the jugular vein and woul d

have caused rapid bleeding (X, T198). It was the only

Dr. Shinner had died many years before this trial
(X, T191).
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wound that woul d have been certain to cause death (X
T212).

Def ensi ve wounds were found on the |left hand, right
leg and left thigh (X, T199-201). The positioning of
the victims arns, his socks and the pools of blood
i ndi cated that the victimwas rolled over after the
attack (X, T202). Hollinger's wallet was |lying on top
of the blood (X, T202).

Dr. Whod noted that there was dripping blood on the
counter, the stove and the refrigerator (X, T204). The
struggl e extended t hroughout the entire kitchen (X
T205). The victimwas 6'4" tall, 230 pounds and in
good physical condition (X, T211). He had a bl ood
al cohol level of .06 grans percent, bel ow that
specified in the DU statute (X, T212-3). A test of
the victims eye fluid suggested that the tine of death
was the norning of February 7 (X, T205-7).

Dr. Whod could not rule out the possibility that
Hol | i nger was holding a knife in his right hand during
the struggle and that the blood cane from anot her
person as well as hinself (X, T210). She said that she

had taken profiling courses fromthe FBI and consulted
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with FDLE, which |ed her to suspect that the victimwas
honosexual when she viewed the crinme scene (X, T213-4).
The nunber of stab wounds involved and the surroundi ng
ci rcunstances were typical for honbsexual honocides (X,
T213-4) .

Hol li nger's 1979 Cadillac El Dorado was | ocated
besi de the Courtney Canpbell Causeway where it was
abandoned on the way to Tanpa (I X, T109-10, 115). At
Hol I i nger's residence, a receipt fromthe Floridan
Hotel in Tanpa was found on the coffee table in the
living room (I X, T69-70). The receipt was nade out to
John Murphy, room 1706, and covered the period February
2-8 (I X, T71). Nunerous fingerprints were lifted from
the crinme scene, Hollinger's autonobile and room 1706
of the Floridan Hotel (IX, T77, 85, 98, 100-01, 115-6,
135- 7).

At that point, the police investigation stall ed.

It was not until 1994 that Detective Sergeant M chael
Ring of the Pinellas County Sheriff's Ofice reopened
the case (X, T251). He exam ned the social security
nunber listed on the Floridan Hotel registration and

determ ned that the prefix given was that for Mssachu-
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setts (X, T252-5). He decided to subnmt the
fingerprints collected in the case to the Massachusetts
authorities for possible identification (X, T256). A
mat ch was reported for fingerprints found in the hotel
roomw th a person naned Paul Brown in Medford
Massachusetts (X, T256-7, 288).

I n June 1995, Detective Ring went to Massachusetts
for the purpose of interview ng Paul Brown and
Appel | ant, who was known to have associated wth him
(X, T256-7). He was able to obtain a search warrant
for fingerprints, footprints and hairs of both Brown
and Fitzpatrick (X, T257). These were collected from
bot h individuals (X, T258, 260-3, 266-7).

When the detective interviewed Appel |l ant on June
25, 1995, he said that he had been to Florida but was
never in the Tanpa Bay area (X, T267, 272-4, 277-9).

He deni ed having traveled to Florida with Paul Brown
(X, T274). Detective R ng then confronted Fitzpatrick
wth a fingerprint report showing that his fingerprints
were | ocated in the hotel room the victinms car and
Inside the victims residence (X, T274-5). According

to the detective, Appellant began "to sweat profusely"”
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(X, 276). Fitzpatrick was then rel eased after
provi di ng sanples of his fingerprints, footprints and
hairs (X, T276-7).

At trial, retired PCSO | atent fingerprint exam ner
Henry Brommel sick testified that he identified
Fitzpatrick's fingerprints on a glass found on the
coffee table in the living roomof Hollinger's
residence (I X, T162, 177-8). Fitzpatrick also |eft
fingerprints on a glass in the bedroom and on the
bat hroom door in Hollinger's house (IX, T163-4, 177-8).
Anot her of Appellant's fingerprints was |eft on the
out si de door frane on the passenger side of Hollinger's
vehicle (I X, T164-5). The wtness also identified
fingerprints fromthe hotel roomto Fitzpatrick (IX
T165) .

Two fingerprints were identified as having been
| eft by Paul Brown (1X, T166). Both cane fromthe
| avatory of the hotel room (11X, T166).

The bl oody footprints |eft at the hom cide scene
were al so the subject of expert testinony. WIIliam
Bodzi ak, a forensic expert and former FBlI speci al

agent, testified that while he was at the FBI, three
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rugs with blood stains were submtted to him (X,
T490). He was asked to conpare the sock-cl ad

| npressions on these rugs wth the known bar ef oot
exenplars of four individuals (X, T490-6). These
I ncl uded Paul Brown and Appellant (X, T499).

Wt ness Bodzi ak concl uded that of the four
I ndi vidual s, only Paul Fitzpatrick could have nade the
bl oody foot inpressions (XI, T515-6, 525-8). Regarding
the shoeprints fromthe Converse Al Star sneakers,
Bodzi ak said that he couldn't determ ne a shoe size
(XI, T517-8, 533-5). He couldn't tell whether the
shoeprints had been nmade by the sane person who nade
the sock-clad foot inpressions (XI, T535). Wile no
absol ute identification was possible, there was no
I nconsi stency between the known inked inpressions taken
from Appellant's feet and the bl oody prints at
Hol I i nger's residence (X, T541-4, 547).

Over defense counsel's renewed objection, the State
was permtted to present testinony about a coll ateral
crime (X, T219). Kenneth Menard testified that prior
to 1980, he fornmed a relationship with Paul Brown where

he woul d give Brown noney in return for sex (X, T220-
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1). In January 1980, Menard agreed to let Brown |ive
at his residence in Revere Massachusetts tenporarily
(X, T221-2).

On the evening of January 29, Menard received a
phone call from Paul Brown asking perm ssion to bring
Paul Fitzpatrick over to Menard's house (X, T223-4).
Menard agreed, and went back to bed (X, T224). About
2:15 a.m, Brown and Fitzpatrick arrived with two wonen
(X, 224). Brown and one of the wonen went into the
spare bedroom next to Menard's (X, T243). Menard could
over hear them and t hought that Brown and the wonman were
going to have sex (X, T243-4). Menard denied
interrupting them but said that he confronted Brown
when Brown cane into his bedroom and picked up Menard's
car keys (X, T226, 243-4). Eventually, a taxicab was
call ed and took the wonen hone (X, T226-7).

Afterwards, Menard overheard Brown say to
Fitzpatrick, "Do you want to rob this guy?" (X, T227-8,
244). Fitzpatrick answered, "Well, he is your uncle,
isn't he?" (X, T228). Brown replied, "No, he is a fag
that picked nme up" (X, T228). Then, Menard heard

runmmagi ng in a kitchen drawer (X, T228). He saw
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Fitzpatrick cutting the drapery cords in the living
room (X, T228).

Brown and Fitzpatrick went into Menard' s bedroom
and started to tie himup (X, T228). Wen Menard
struggled, Fitzpatrick put a knife to his neck and told
himto stop (X, T229). Because Appellant didn't I|ike
the way that Brown had tied Menard, he gave the knife
to Brown and retied Menard' s hands behind his back (X,
T229). Brown and Fitzpatrick went through Menard's
possessi ons and took cash, credit cards and the keys to
his car (X, T230-1). When Menard told Brown that there
wer e ot her people who knew that Brown was staying at
Menard's house, Fitzpatrick said, "If that guy doesn't
shut up, I'mgoing to kill himt (X, T232).

Brown | oaded up Menard's stereo equi pnent in
Menard's car (X, T231-3). Fitzpatrick decided that he
want ed Menard's sl acks and took them off of him (X
T233). The sl acks, waist size 32, were worn by
Appel l ant as he left Menard's residence (X, T233, 236).
Before he left, Fitzpatrick pulled the tel ephones out
of the wall (X, T233). He and Brown drove away in
Menard's 1976 Pacer which got as far as Rhode I|sland
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bef ore breaking down (X, T235-6).

Paul Brown was the State's star witness. He
testified that
he grew up in Sonerville Massachusetts, a Boston
suburb, with Paul Fitzpatrick (X, T289-91). During the
1970s, he and Fitzpatrick were best friends (X T290).

Turning to Brown's relationship with Kenneth
Menard, Brown denied that he had a honpsexual
relationship with Menard or that he was paid for sexual
favors (X, T292). On the other hand, he admtted
havi ng sexual relations with Menard and recei ving
financi al assistance and sonetines a place to live from
him (X, T292). During January 1980, Brown had no noney
and depended upon friends for a place to live before he
was taken in by Menard (X, T293). Brown said that
Fitzpatrick was not well-off, but always worked for a
living (X, T296; XI, T396).

Brown testified at | ength about the robbery of
Menard. Brown clainmed that he was told by Menard that
Menard woul d be away for the weekend so it woul d be al
right for Fitzpatrick to cone over (X, T296). Brown

testified that he was surprised when Menard turned out
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to be at hone (X, T298). The wonen who were with Brown
and Fitzpatrick got very upset and decided to | eave (X
T298-9). Brown said that he was angry at Menard for
interrupting his plans to have sex with one of the
wonen and said that Fitzpatrick was al so upset (X,
T300). According to Brown, they decided to "teach him
[ Menard] a lesson" (X, T300; X, T397)'.

Brown further testified that Fitzpatrick opened a
kitchen drawer and took out a knife (X, T301). They
cut the drapery cords and went into Menard' s bedroom
(X, T300-1). Wiile Fitzpatrick held the knife, Brown
hog-ti ed Menard and put tape over his nouth (X T302).
Fitzpatrick renoved the tape because it had covered
Menard's nose (X, T302). Brown said he couldn't recal
whet her he had w el ded the knife during the incident or
whet her the knife had ever been placed at Menard's
throat (X, T303).

Brown and Fitzpatrick took Menard' s car keys and
| oaded his $4000 stereo systeminto it (X, T303). They

may have taken sone other itens (X, T303). They drove

“On crossexamination, Brown adnmtted that he
commtted "a few' other crines to teach people |essons
(XI, T397).
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away in Menard's car and later sold the stereo
equi pment in a tavern for $400 or $500 (X, T303-4).
After partying for awhile, Brown and Fitzpatrick
decided to drive to Florida because they were afraid
that Menard woul d report the robbery (X, T305). In
Connecticut, they had an acci dent and abandoned the car
(X, T306). Brown's sister-in-law drove down and t ook
t hem back to her house in the Boston area (X, T306-7).
After ingesting sone nore drugs and i nbi bing al cohol,
Brown and Fitzpatrick bought bus tickets to C earwater
Florida (X, T308-9). Upon their arrival, they checked
into the Floridan Hotel in downtown Tanpa under
fictitious nanmes (X, T309-10). They occupied room 1706
(X, T311). Brown paid one week's rent for the room and
was given the receipt (X, T411, 470-1).

During this week Brown and Fitzpatrick went to
Cl earwat er Beach every night to a club at the Tropi cana
Hotel , where they drank and took drugs (X, T311-2).
Brown testified that he stole vehicles' to transport

Fitzpatrick and hinsel f between Tanpa and C earwat er

“Brown said that Fitzpatrick didn't know how to
steal vehicles (X, T411).
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Beach (X, T312; XI, T411). They would pawn itens from
the stolen vehicles to replenish their noney (X, T313).
The two of themwere together the entire tine
except for one night (X, T314). According to Brown, he
and Fitzpatrick were partying at a hotel roomw th the
menbers of a band (X, T315; XI, T414). Fitzpatrick was
very intoxicated and passed out on the floor (X, T315;

Xl, T415). Then he got up and said he wanted to go
back to the hotel (X, T315-6; X, T415). Because Brown
was interested in a woman who was with the band, he
refused to | eave (X, T316). Eventually, Fitzpatrick
left by hinmself (X, T316).

Brown testified that he remained at the party for
anot her two hours (X, 316). Then he stole a van from
the parking garage and drove it to Tanpa (X, T316-7;

XlI, T416). Wen he got back into the hotel room
Fitzpatrick was not there (X T317).

Brown went to bed and was | ater awakened by a knock
on the door (X, T317-8). \When he opened the door,
Appel | ant and anot her man were there (X, T318).
Fitzpatrick was so drunk that he really couldn't walk

(X, T318). His shoes were nuddy with what appeared to
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be red clay (X, T319). The shoes were of the style
called "earth shoes” in the 70s; they were definitely
not sneakers (XI, T418-9).

Fitzpatrick's conpani on was a bi g red-headed man
wearing a tie and a canel hair coat (X, T319). There
was dirt or water on the bottomof his coat (X, T319).
Fitzpatrick told Brown that he prom sed to give the man
sonething for giving hima ride to the hotel (X T319-
20). Brown testified at trial that he gave the man an
imtation gold ring but admtted that he previously
said at deposition that he gave the nman a canera (X,
T319-20; X, T421).

Brown went back to bed but got up when he saw
Fitzpatrick throw ng his shoes out the wi ndow of their
roomon the 17th floor (X, T320-1). According to
Brown's trial testinony, Fitzpatrick said that he had
ri pped one of the shoes (X, T321). Early that evening,
Brown called his aunt who lived in the Tanpa area and
asked if she would let himand Fitzpatrick stay with
her for awhile (X, T322). She agreed and one of her
friends picked themup at the hotel (X, T322). Brown

and Fitzpatrick left clothing, shoes and toiletry
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articles behind in the hotel room (X, T322-3). These

were itens fromthe vehicles Brown stole which didn't

fit either Fitzpatrick or hinself (X, T322-3). There

was still one night remaining of the week that the two
had paid for at the Floridan (X T324).

Brown and Fitzpatrick stayed about three nore weeks
in Florida before returning to Boston by bus (X, T325-
7). \Wen they returned to Massachusetts, they were
arrested for the Menard robbery and were eventual |y
gi ven prison sentences (X, T329-30). Sonetine |ater
both were serving their sentences at the Billerica
House of Corrections when there was a di scussi on anong
several inmates concerning what they would do if
attacked in their cells (X, T330-1). According to
Brown, Fitzpatrick exclainmed, "I'd slice his throat
like I didin Florida" (X, T331). Brown testified that
he | ater asked Fitzpatrick what he neant by this
remark. Fitzpatrick replied that a honbsexual had
attacked himin Florida and Fitzpatrick had slit the
man's throat (X, T332).

When Detective Ring interviewed Brown in June 1995,

Brown admtted to having been in Florida previously,
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but not during the period of the hom cide (X, T335-6).
When first confronted with his fingerprints fromthe
hotel room Brown stated that he had been at the hotel
three nonths previously wwth a woman (X, T337). This
was true; however, he had occupied a different room (X
T354; Xl, T386-7). Wen Detective Ring infornmed him
that Fitzpatrick's fingerprints were found in the sane
room Brown had to admit that they were fleeing from
the Menard incident (X, T339). Brown denied any

knowl edge about Fitzpatrick being in a fight or other
trouble while in Florida (X, T340).

Brown knew t hat Detective Ring would be questioning
Fitzpatrick also (X, T341). Around Christmas of that
year, Brown was arrested for driving under the
I nfluence (X, T342). Recognizing that his prior DU
convi ctions neant that he m ght be going to prison on
this charge, Brown told the arresting officer, Benoit,
that he wanted to give the Florida authorities nore
I nformati on about the homcide (X, T344-5). He hoped
t hat cooperation would gain himsone | eniency on the
DU charge (X, T345).

When interviewed by Trooper Benoit, Brown told him
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that Fitzpatrick conme back to the Floridan Hotel wth
bl ood on his shoes (X, T347). Brown told Trooper
Benoit that Fitzpatrick had thrown his shoes across the
street (X, T348). He also nentioned Fitzpatrick's

al | eged statenent about slitting sonmeone's throat (X
T347).

Brown was then reinterviewed by Sergeant Ring in
March and Septenber of 1996 (X, T350). Brown said he
was concerned about being charged as an accessory to
the homcide (X, T350). He admtted to having three
prior felony convictions and described four of his
pri or m sdeneanor convictions (X, T351-4).

On crossexam nation, Brown admtted that he was
very worried after Detective Ring's first interview
that he was a suspect in the homcide (XI, T389-90,
393). He went on a "drinking and druggi ng bi nge" for
nonths afterward (XI, T391). Although he probably
coul d have | ocated Appellant during this period, he
made no effort to do so (XI, T391-2). \When stopped for
DU, Brown wanted to make a deal with the Florida
prosecutor to ensure that he wouldn't be charged (X,

T394) .
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Regardi ng the Menard incident, Brown said that
Fitzpatrick didn't threaten to kill Menard and he
didn't see himever hold a knife to Menard's neck (Xl,
T405). Brown clained that he "wouldn't mnd going to
prison" and that he had served another sentence only a
few years earlier (X, T407). He said that his current
shoe size was 12, but that it had been 9 1/2 back in
1980 (X, T407-8)". His shoes were always |arger than
Fitzpatrick's (X, T408-9).

Bef ore Brown testified to the grand jury, he got
assurances fromthe prosecutor that he would not be
charged (XI, T422). He was not given inmmunity; just
told that the statute of Iimtations had run on
what ever of fenses they woul d have been able to prose-
cute (XI, T422-3). But until that tine, Brown was
afraid that he would be charged wth nurder (X, T423).

Brown first tal ked about Fitzpatrick's shoes when
he was questioned by Trooper Benoit (XI, T425). He

admtted that he told Benoit that there was bl ood on

' Expert w tness Bodziak testified "to say your foot
has increased two or three sizes, |'ve never heard of
that if it's froman adult age to anot her adult age" (X,
T521).
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Fitzpatrick's shoes "just to get soneone's attention"
(XlI, T426-7, 467-8). He further told Benoit that the
shoes could still be found 15 years later (X, T428-9).
When Benoit suggested that the shoes could be on a
roof, Brown followed up by saying he saw Fitzpatrick
throw t he shoes out the w ndow (X, T432). Brown
admtted telling different stories at different tines
about whether Fitzpatrick was carrying his shoes or
wearing them when he returned to the hotel (X, T432-3,
440, 444-5, 450). He also lied to Trooper Benoit when
he said that Fitzpatrick's conpanion on the norning of
t he hom ci de had bl ood on the rimof his coat (X,
T447, 468). He didn't want to talk to Detective Ring
on tape about the shoes until he had assurances that he
woul dn't be prosecuted (X, T446).

On redirect, Brown said that he has been an
al coholic for nost of his life (XI, T456-7). He also
used illegal drugs, including marijuana (X, T457).
Brown testified that he has never had a nenory problem

despite his drug and al cohol use (X, T457-8, 472-3).

B) Defense Case - Quilt or Innocence Trial.
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Paul Fitzpatrick testified on his own behalf as the
sol e defense witness. He was 22 years old when the
hom ci de took place (XII, T578). He hung around with
Paul Brown fromthe tinme he was 14 until his early 20s
(X1, T579). On the night of the Menard incident,
Brown and he had been at a club on Revere Beach wth
two wonen (XII, T580). Menard's house, where Brown was
staying, was within wal king di stance of the club (XII,
T580). Brown told Fitzpatrick that Menard was his
uncle, invited the group to the house, and et themin
(X1, T580-1).

Appel l ant was in the parlor with one woman when he
heard soneone tell Brown (who was in the back bedroom
with the other wonman), that the girls would have to
| eave (XII, T581-3). Brown cane out to the front
visibly angry (XII, T583). Fitzpatrick offered to pay
for a taxicab to take the two wonen hone (XIl, T584).

When the cab cane and took the wonen away, Brown
was still mad and enbarrassed (XI1I, T584-5). Appellant
heard rattling in a silverware drawer, then saw Brown
entering one door to the bedroom (Xl I, T585).

Appel | ant went into the bedroomthrough the other door
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to find Brown standing over Menard with a knife in his
hand (XII, T585-6). Brown said, "Let's kill this guy,
put himup in the attic" (X, T587).

Fitzpatrick testified that he was nervous that
Brown was actually going to kill Menard (XIl, T587-9).
He persuaded Brown to give himthe knife (XIl, T587).
Fitzpatrick cut the blind cords and tied up Menard to
keep himin the bed (XII, T587-9). He was concerned
that Menard would try to call the police (X, T588).

Meanwhi | e, Brown was ransacki ng Menard' s bedroom
(X1, T590). Fitzpatrick I[it a cigarette and held it
for Menard while he snoked it* (XIl, T590-1). He was
trying to cal m Menard and protect him (XIl, T590-1).
Brown took apart Menard's stereo system and asked
Fitzpatrick to help himcarry it out to the car (X1,
T591-2). Appellant testified that he agreed because he
just wanted to get out of Menard's house (X I, T592).
Before they left, Fitzpatrick untied Menard's feet,
then took off Menard's pants to di scourage himfrom

running after them (X1, T593).

% Menard also testified about this and said that
Fitzpatrick was apol ogetic (X, T247).
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It was Brown's idea to flee to Florida (XlII, T593).
Fitzpatrick had never been there before, but Brown was
famliar with the Tanpa area (Xl I, T593-4). They
checked into a hotel in Tanpa, drinking every day and
going to a disco club on C earwater Beach every night
(X1, T594-5).

On the night that Hollinger was killed, Brown and
Fitzpatrick stayed at the club until closing (X1,
T594-5). They were both drunk; they started wal ki ng
and planned to hitch a ride to Tanpa (XIl, T595-6).
Hol | i nger stopped and picked themup (XIl, T596-7).
When he heard that they were going to Tanpa, Hollinger
said, "That's a long ride. | have to stop at ny house
first” (X1, T597). Brown and Fitzpatrick agreed and
were invited into Hollinger's house (XII, T597).
Fitzpatrick renmenbered drinking sonme whi skey and
listening while Hollinger and Brown were discussing the
paintings in the room (Xll, T597-9). Fitzpatrick then
fell asleep while sitting on the couch (XlII, T599).

He was awakened by "sone yelling and scream ng"
(X1, T599). He got up and figured out that it was

comng fromthe kitchen (X1, T599). Wen he went over
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to the kitchen doorway, Appellant saw Paul Brown and
Hol Ii nger fighting (XIlI, T599). Brown had a knife in
hi s hand and Hol li nger was bl eeding (XII, T600).
Fitzpatrick didn't know what to do so he waited until
Brown had left the kitchen (XIlI, T600-01). Then he
went in and saw that Hol linger was dead (Xl I, T601).
Appel | ant had ki cked off his shoes while sleeping and
went into the kitchen in his stocking feet (X I, T601).
There was bl ood all over the kitchen floor which nmade
It inpossible to avoid stepping init (X, T601).

Brown washed up in the bath off the bedroom (X1,
T602). Fitzpatrick wal ked around for awhile, then took
off his socks (XIl, T603). He put on the brown dress
shoes which he had worn to the disco (XIl, T603).
Brown told himto w pe everything down, but Fitzpatrick
just wanted to get out of the house (XIl, T604). On
their way out, Brown said, "Gab the stereo"” (X I,
T604). Appellant helped carry the stereo out to the
car (X, Te04).

Brown drove as they headed back to Tanpa (X I,
T604). But they ran out of gas on the causeway and had

to hitchhike with the stereo (XIl, T604-5). A couple
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of rides got them back to the hotel (X1, T605-6).
Fitzpatrick wanted to | eave immedi ately for
Massachusetts, but Brown convinced himto stay if
Brown's aunt could put themup (X1, T606).

When Brown's aunt agreed to pick them up, Brown and
Fitzpatrick left the hotel a day in advance, |eaving
many things behind (XII, T606-7, 609). They wound up
staying with a friend of the aunt's for three weeks
(XI'l, Te07). They sold the stereo and bought bus
tickets back to Boston (XIl, T607).

On his return to Massachusetts, Appellant |earned
that an arrest warrant had been issued because of the
Menard incident (X, T608). He pled and served tine
i n prison on those charges (XIl, T608). At one point,
he and Brown were incarcerated together (XIl, T608).
However, he never nade the statenments which Brown
attributed to him(XIl, T608). In fact, Brown and he
never discussed the Hollinger hom cide afterwards (X I,
T609). For awhile after he was rel eased from prison,
Fitzpatrick worked at the sane conpany as Brown (X1,
T609) .

On crossexam nation, Fitzpatrick denied that he had
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put a knife to Menard's throat or threatened to kill
him (XI'l, T613-4). He admtted that he had two prior
felony convictions (XII, T614). Wen shown the
phot ogr aphs of the bloody footprints in Hollinger's
resi dence, Fitzpatrick said that he wasn't sure if al
of themwere his, but knew that sone of them nust be
(XI'l, T625-6). He denied turning Hollinger over to
steal his wallet (XIl, T627, 629). Appellant knew t hat
he had taken his socks off at sone point after
Hol I i nger was killed, but couldn't renenber where (X1,
T628-9). He denied that he al one was responsible for
the crime (XII, T629). Paul Brown never told himwhy
he attacked Hollinger (X1, T634-8).

Fitzpatrick further denied that there was any
di scussi on between Brown and he about robbing Hollinger
before the incident took place (XII, T641l). He denied
weari ng Converse sneakers on that night (X I, T644).
He saw neither the beginning nor the end of Brown's

fight with Hollinger (X, T644-5).
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C) Penalty Trial.

The State rested after the court read a stipulation
t hat Appel |l ant was convicted of robbery in
Massachusetts and the indictnment was entered into
evi dence (XlIV, T881-2).

Def ense counsel presented |live testinony froma
former Boston policeman, Fitzpatrick's nother and
brother, a librarian fromthe county jail and a
forensic psychologist. |In addition, a videotape of
another famly nmenber who was unable to testify in
person was played, Appellant's sister testified by
t el ephone, and letters fromhis eldest niece and a
cousin were read to the jury.

Joseph McCain worked 31 years for the Boston
Metropolitan Police force before retiring in 1988 (XIV,
T883). He testified about the soci oeconom c character
of Sonerville, Massachusetts where Fitzpatrick grew up
(XIV, T885-92). MCain described Sonerville as a
communi ty where organi zed crinme and gangs control |l ed
the streets (XIV, T885-90). Drug-related violence was
prevalent (XIV, T886-91). Neighborhood youths were

brought up to observe a code of silence about crim nal
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activity (XIv, T887-91). People who inforned the
police about crinme were often killed and their famlies
threatened (XIV, T890-1). M. MCain was not

acquai nted personally wth Appellant nor his famly,

but knew the area where they lived very well (XV,
T892).

Margaret Fitzpatrick, Appellant's nother, testified
that Paul Fitzpatrick was the third of her five
children (XIV, T893-4). The youngest child, M chael,
was born with both Down's syndrone and a heart
condition (XIV, T895). As a teenager, Appellant
regularly took care of Mchael when his nother had to
work in the variety store the famly owned (XIV, T895-
6) .

At this point in Ms. Fitzpatrick's testinony, a
vi deot ape of M chael Fitzpatrick, now 27 years old, was
pl ayed for the jury (XIV, T897-910). Appellant always
took M chael to the barber for haircuts (XV, T898).
Then they would go together for |lunch and sonetines to
the novies (XIV, T898-9). Paul taught M chael how to
shave (XIV, T899-900). There were tines when M chael

couldn't wal k because of problens with his |egs and

42



Appel l ant would carry himto the bathroom (XIV, T901-
2). On the videotape, Mchael said that he still talks
to Paul on the tel ephone, sends Pol aroid photos to him
and | oves him (XI'V, T903-10).

Margaret Fitzpatrick went on to testify that one
ti me when Appellant was twelve or thirteen, the two of
t hem were robbed at gunpoint in the variety store (XIV,
T910--1, 918). Paul's father died suddenly in 1978
when Paul was twenty (XIV, T916). The death affected
the whole famly (XIV, T916-7). Ms. Fitzpatrick said
t hat she was al ways very close to Paul and they had
remai ned in contact since his arrest by tel ephone and
letters (XIV, T917).

Appel lant's sister, Deborah O Neill, testified by a
t el ephone hookup (XIV, T919-31). She and her husband
have five daughters (XIV, T920). Appellant played
basketball with the daughters, nmade breakfast for them
on weekends when Ms. O Neill had to work, hel ped them
wi th homewor k, and hel ped rake | eaves in the yard (XIV,
T921-2). Wen Paul was grow ng up, the neighbors al
| i ked hi m because he would run errands for themor help

taking out the trash (XIV, T923). Ms. ONeill also
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descri bed the care that Paul had provided for M chael,
the brother wwth Down's syndronme (XlIV, T924-5).

At around age 12, Appellant started dri nking
al cohol (XI'V, T925). He battled an al cohol problem al
of hislife (XIV, T927-9). In 1996 he went into an
| npatient Salvation Arny detox center and renai ned
sober afterwards (XIV, T926-9).

Aletter fromLani Marie O Neill, Appellant's
el dest niece, was read into the record (XV, T931-2).
She expressed her appreciation for Appellant's
t hought f ul ness and his help in maintaining the
househol d (XIV, T931). She said the Appellant was "a
huge part" of her and her sisters' lives (XIV, T931-2).

John "Jackie" Fitzpatrick, Appellant's brother,
testified that he and Paul grew up in a rough area
(XIV, T937). Their father encouraged the boys to
fistfight wwth each other and with their cousins to
make them tougher (XIV, T937-8). An uncle |iked Pau
and gave himbeer to drink fromthe age of nine (XV,
T939). Paul |ater becane a habitual heavy drinker
(XI'V, T939). He also used illegal drugs which were

avai |l abl e in the nei ghborhood fromthe age of 12 or 13
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(XI'V, T939-40).

Jackie further testified that starting about
seventh grade, Paul worked in the famly variety store
all day seven days a week (XIV, T940). Because of
this, Paul dropped out of school around the seventh
grade level (XIV, T941). Paul was well-liked in the
nei ghbor hood because he hel ped nei ghbors clean their
yards and with other chores (XIV, T942). Later in
1982, when Jackie was shot while trying to prevent
soneone from | eaving an auto acci dent scene, Paul
greatly assisted him(XV, T942). Because Paul had
experience caring for a cousin with nuscul ar dystrophy
who was confined to a wheelchair, he knew how to care
for his brother when he becane paral yzed (XIV, T942-3).
Through the years Paul has continued to assist Jackie
with his disability (XIV, T943).

A defense exhibit reflecting that Appellant
recei ved a Massachusetts high school equival ency degree
I n Cctober 1982 was received into evidence (XV, T946).

Sheriff's O fice enpl oyee Carol Lew s testified
that she is in charge of getting library materials for

jail inmates (XIV, T948-9). During his period of
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pretrial incarceration, Appellant nade requests for
reading material (XV, T950).

Dr. Robert Berland, a Board-certified forensic
psychol ogi st, testified about his evaluation of
Appellant. He said that lay witness interviews are
i nportant to his procedure and that Appellant's case
was conplicated by the refusal of many individuals from
Appel lant's community to give information (XV, T963-4).
He adm ni stered two psychol ogi cal diagnostic tests to
Appel l ant, the MWl and the WAIS ( XV, T964).

Regarding the MWI, Dr. Berland stated that he uses
t he ol der version of the test because he finds it nore
valid with respect to biologically determ ned forns of
mental illness (XV, T966-7). In Decenber 1998, he
adm ni stered the MWI to Fitzpatrick (XVv, T977). Dr.
Berland interpreted the results as indicating that
Appel | ant had a chroni c psychotic di sturbance (XV,
T977). There was evidence of del usional paranoid
t hi nki ng and schi zophrenia (XV, T978). The test showed
that Fitzpatrick al so had an energi zed condition beyond
the normal range (XV, T978). Summ ng up, Dr. Berl and

call ed Appellant's condition "a | ong-standi ng nental
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i1l ness that involves a variety of psychotic synptons
I ncl udi ng del usi onal, paranoid beliefs, and nmanic

di sturbance" (XV, T979). Dr. Berland admtted that he
couldn't directly correlate the profile on the test
adm nistered in 1998 with Fitzpatrick's nental
condition in 1980 (XV, T980).

Regarding the WAIS test, Dr. Berland stated that he
used it to diagnose inpairnent frombrain injury (XV,
T981-2). He explained that there were two nore recent
versions of the WAI'S, but that the original one was
nore useful for neuropsychol ogi cal purposes (XV, T983-
5). Fitzpatrick's performance on the WAI S test
suggested that he had bilateral inpairnment (XV, T986).
A brain injury was likely in addition to inpaired
functioning in the cortex (XV, T987).

When Dr. Berland interviewed Fitzpatrick,
Fitzpatrick acknow edged that he had experienced
hal | uci nati ons and mai nt ai ned sone del usi onal paranoid
beliefs (XV, T991). Al cohol and drugs did not seemto
be a factor with respect to the hallucinations or the
paranoi d beliefs (XV, T991-3). Appellant also

experi enced epi sodes of endogenous depression, periods

a7



of extrenme |ow energy (XV, T993-4). Mani c epi sodes
becanme nore frequent in Fitzpatrick's early twenties
(XV, T994).

Dr. Berland also interviewed sone of Appellant's
associ ates fromearlier years to find out if he had
shown synptons of nmental illness at that tinme (XV,
T996-9). It was reported that Appellant often nunbl ed
to hinself - a reliable indicator of auditory
hal | uci nati ons (XV, T999-1000). Appellant was al so
gui ckly angered and agitated over trivial slights; a
typi cal paranoid response whi ch was exacerbated when he
was drinking (XV, T1000-1). Fitzpatrick's manic and
depressi ve epi sodes were confirned by other observers
(XV, T1002-3).

Appel lant's siblings and a close friend' s sister
al so reported that Fitzpatrick was quite inmature in
his teens and early twenties (XV, T1004-5). In
addition to drinking excessively, he used a variety of
il1licit drugs fromthe age of 12 or 13 (XV, T1005-7).
Medi cal records al so docunented his drug and al cohol
abuse (XV, T1007). Sone of the neans Fitzpatrick used

to get high, such as sniffing lighter fluid, were
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damaging to his brain (Xv, T1007-9).

Anot her possi bl e source of brain injury occurred
when Fitzpatrick was 15 (XV, T1009). He was arrested
whil e drunk and becane belligerent with the police (XV,
T1009-10). The police beat himinto unconsci ousness
while his famly watched (XV, T1010). Subsequently, he
conpl ai ned of severe headaches and sl ept excessively
(XV, T1010). Fromthat point on, Fitzpatrick was quick
to anger over mnor things and got into nore fights
(XV, T1011). Dr. Berland said that these changes were
consistent with having a significant brain injury (XV,
T1011-2).

Dr. Berland gave his opinion that Fitzpatrick was
suffering fromextrene nental or enotional disturbance
frombefore the tine of the hom cide (Xv, T1012). Dr.
Berl and al so opined that Fitzpatrick suffered from
substantial inpairment in his capacity to conformhis
conduct to the requirenents of |aw (XV, T1013).

Frominterviews wth famly nenbers, Dr. Berl and
found that Appellant fornmed close attachnents and was
very loyal to his famly and friends (XV, T1014-5).

Since his arrest, Fitzpatrick has continued to send
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| etters to the famly wth special regard for M chael
(XV, T1015). Dr. Berland also received information
t hat Appel |l ant had been sexually nol ested at age ei ght
or nine by a neighbor (XVv, T1016-7). 1In the year
before his arrest on these charges, Appellant chose to
enter an inpatient detox programfor three or four
weeks and followed up by working in a Sal vati on Arny
program for six nonths (XV, T1017).

There was further information fromfamly nenbers
that Appellant's father had a bad tenper and
di sci plined Paul severely (XV, T1018-20). Hi s nother
was described as an al coholic binge drinker (XV,
T1019). Dr. Berland was told that only about 2% of the
peopl e fromthe nei ghborhood where Appellant grew up
ended up |l eading normal lives (XV, T1020). The rest
ended up dead, honel ess or incarcerated (XV, T1020).

Dr. Berland concl uded by descri bing several
I nci dents where Fitzpatrick had attenpted suicide (XV,
T1021-2). These occurred in 1985, 1987 and twice in
1994 ( XV, T1021-2). Al of themrequired
hospitalization and invol ved substance abuse or nental

di sturbance (XV, T1021-2).
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On crossexam nation, the prosecutor asked Dr.
Ber| and what Appellant had told hi mabout the incident
w th Kenneth Menard (XV, T1025). Dr. Berland replied
that he had not asked Fitzpatrick about this because it
was not within the scope of his task (XV, T1025-6,
1028). Dr. Berland al so explained his finding of nmanic
di sturbance as opposed to attention deficit disorder
(XV, T1030). Dr. Berland admtted that he didn't
I nterview Paul Brown with regard to Fitzpatrick's
background (XV, T1031). He also agreed that all of the
medi cal records he reviewed were for the period after
February 1980 (XV, T1036).

On redirect, Dr. Berland said that his only
i nformati on about the Menard incident cane from Menard
hi msel f (XV, T1044). Menard told Sergeant R ng that
after Brown and Fitzpatrick took angel dust during the
encounter, conplete madness took over (XV, T1044).
Menard said, "I thought Fitzpatrick was out of his m nd
the way he was ranting and raving" (XV, T1044).

In rebuttal, Sidney Merin, Ph. D., a psychol ogi st,
testified for the State (XV, T1047-91). He stated that

he had not interviewed Fitzpatrick nor reviewed any of
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the nedi cal and police reports; but he had been present
during Dr. Berland's testinony and was famliar with
the evidence presented in the guilt or innocence phase
of the trial (XV, T1050-1). He had also reviewed the
results fromthe tests adm nistered by Dr. Berland (XV,
T1051).

Dr. Merin criticized the original version of the
MWPlI used by Dr. Berland. He said that the new version
was much inproved and would render a nore conplete
profile of the individual being tested (XV, T1058-9).
By present standards, Fitzpatrick's profile on the MWPI
adm ni stered by Dr. Berland was invalid, he clained
(XV, T1059-60).

When asked to interpret the MWI results obtained
by Berland, the wtness said that Fitzpatrick had a
positive attitude towards the test and probably gave
honest responses (XV, T1060). Dr. Merin testified,
"You woul d say this man behaves in a weird sort of way,
strange" (XV, T1060). Fitzpatrick's profile is
characterized by high scores on the sociopath scal e and
on the schi zophrenia scale (XV, T1060-1). A high score

on the sociopath scale indicates that the individual
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acts inpulsively and can behave aggressively (XV,
T1061-2). A high score on the schi zophrenia scal e does
not necessarily indicate schizophrenia: rather, it
shows enotional alienation (XV, T1063). A person with
this conbination will conduct his or her life
differently than others (XV, T1064).

Wi | e such individuals "behave in these strange and
bi zarre sorts of ways", Dr. Merin stated that they
don't have a nental illness (XV, T1066). Fitzpatrick,
in his opinion, has a personality disorder (XV, T1068).
Dr. Merin defined this as "deeply rooted, nal adaptive
forms of behavior a person doesn't recognize as
representing a problent (XV, T1069). Dr. Merin gave an
opinion that Fitzpatrick did not show extrene nental or
enotional disturbance; it was sinply "the way he al ways
lived" (XV, T1071). The MWPI test in itself showed no
evi dence of an inpaired capacity to conform his conduct
to the requirenents of |aw (XV, T1073-4).

Regarding the WAIS test, Dr. Merin said that it
couldn't be used by itself to determ ne whether or not
a subject's brain was inpaired (XV, T1076). He used

sonme of Fitzpatrick's answers on the conprehension sub-
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test to conclude that Appellant exhibited appropriate
and intelligent thinking (XV, T1077-81). Dr. Merin
gave his opinion that Fitzpatrick could conformhis
behavior to the requirenents of lawif he chose to do
so (XV, T1081). There was no evidence that any brain
| npai rment affected that ability (XV, T1081).

On crossexam nation, Dr. Merin agreed that until he
sat in on Dr. Berland's testinony, the only information
he had about the case was what the prosecutor told him
(XV, T1083-4). Dr. Merin also agreed that not all
mentally ill people are in hospitals (XV, T1087). A
| ot of people with delusional disorders are not noticed
by the average person (XV, T1087-8). He said that the
MWl was an aid to determ ne nental illness but
coul dn't suppl ant ot her techniques (XV, T1089-90). He
reiterated his conclusion that Fitzpatrick had a
character disorder; he called this a description rather
t han a diagnosis (XV, T1090-1).

A letter from Kat hy Coppol a, Appellant's cousin,
was read to the jury by defense counsel (XV, T1094-6).
As youngsters, their famlies shared a two-fam |y house

(XV, T1094). Wen Appellant's famly noved to anot her

54



town, holidays were still spent together (XV, T1094).
She descri bed young Paul as having a "big heart" (XV,
T1095).

When Paul was a teenager, his father died (XV,
T1095). His uncle (the letter witer's father) had
several heart attacks and becane disabled (XV, T1095).
Paul spent a summer with his uncle and cousins in New
Hanpshire where he fixed the roof, painted the house
and did yard chores (XV, T1095). H's uncle becane a
surrogate father for Paul (XV, T1095).

Not | ong afterwards, the uncle died also (XV,
T1096). Paul was again grief-stricken (XV, T1096).
But Paul continued to be a "sharing and gi ving person"
to his cousin's famly (XV, T1096). Wen his elderly
aunt needed her large old house painted, Paul did it
for her (XV, T1096). The witer closed with a w sh
that the jury would recogni ze the good deeds and the
caring nature which were part of Appellant's character

(XV, T1096).
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SUMWWARY OF THE ARGUMENT

Counsel did not becone aware of this Court's

decision in Delgado v. State, 776 So. 2d 233 (Fla.

2000) until after the trial was conpleted. Wen argued
on Appellant's notion for new trial, the judge

recogni zed that it was error for the jury to have been
I nstructed on felony nurder with burglary as the
underlying felony. However, the judge ruled that the
error was harmnl ess because there was evidentiary
support for a felony nurder conviction based upon
robbery as the underlying fel ony.

The trial judge should have vacated Appellant's
conviction and ordered a new trial. Caselaw requires
reversal when the jury is allowed to return a verdi ct
based upon a |legally inadequate theory even if there
are alternative theories which are sound. The
subsequent | aw passed by the Florida Legislature which
attenpts to nullify the Del gado decision is
| napplicable to the case at bar because the crine took
pl ace in 1980.

Crossexam nation of the State's key w tness Paul

Brown was i nperm ssibly restricted to hide unsavory
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facts which were relevant to Brown's possible bias or
prej udi ce and essential for the jury to properly assess
his credibility. The jury was deprived of a full
testing of the State's theory that Fitzpatrick al one
killed Hollinger. Had the jury credited Brown's
testinony | ess, they mght have accepted Fitzpatrick's
account or decided that both participated in the

hom cide. |If Brown were found to be equally or nore
cul pable in the homcide, the disparity between the
State's treatnent of Brown and Fitzpatrick woul d al nost
certainly mandate a life sentence for Fitzpatrick.

The judge shoul d not have allowed the State to
present evidence of the robbery commtted by Brown and
Fitzpatrick of Kenneth Menard. Although there were
sone general simlarities between the two of fenses,
this Court has required "startling simlarities"” which

denonstrate a uni que nodus operandi before coll ateral

crime evidence can be admtted to prove identity. At
bar, details of the Menard robbery only showed
Fitzpatrick's propensity to commt simlar offenses - a
forbi dden ground for adm ssion into evidence.

In sentencing Fitzpatrick to death, the judge
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rejected several of Appellant's proposed mitigating
factors. These factors were: a) grew up in "rough
environnent"”, b) sought treatnent for al cohol and drug
addi ction, c) parent of a child, and d) prejudice to
Appel lant's ability to present records and witnesses in
mtigation because 16 1/2 years passed between the
of fense and Fitzpatrick's indictnent. Al of these
proposed factors were mtigating in nature and
reasonably established by the evidence. The trial
court shoul d have found and wei ghed each of them

Al t hough this Court has previously rejected
constitutional attacks on jury penalty recomrendati ons
returned by | ess than a substantial majority (9-3) of
the jury, this issue should be revisited. Eighth
Amendnent jurisprudence holds that death sentences
| nposed under unreliable procedures cannot be permt-
ted. Wen a Florida judge gives "great weight" to the
jury's penalty recommendati on, the recomrendati on
itself nust reliable. A jury death recommendati on of
7-5 or 8-4 (as in the case at bar) is not a
sufficiently reliable indication of the consci ence of

the community and should not play any part in penalty
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determ nati on.

In a pretrial notion, Fitzpatrick asked for a
statenent of the aggravating circunstances which the
State would rely upon in seeking a death sentence. He
attacked the indictnent for failure to charge any
aggravating circunstances and requested a special jury
verdi ct on aggravating circunstances. In the

subsequent case of Apprendi v. New Jersey, 530 U S. 466

(2000), the Court held that jury factfindi ng was
constitutionally required whenever a sentence beyond
the statutory maxi numwas to be inposed. Although the
Apprendi court specifically declined to extend its

hol ding to capital cases, a case currently pending

[Ring v. Arizona, cert. granted, 122 S. C. 865 (2002)]
wll determne its application to death penalty
procedure and nmay invalidate Appellant's death

sent ence.
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ARGUMENT

| SSUE |

THE TRI AL JUDGE ERRED BY

RULI NG THAT SUBM SSI ON OF THE
CASE TO THE JURY ON FELONY
MURDER W TH ALTERNATI VES OF
BURGLARY OR ROBBERY AS THE
UNDERLYI NG FELONI ES WAS
HARMLESS ERROR.

In Delgado v. State, 776 So. 2d 233 (Fla. 2000),

this Court receded fromprior decisions interpreting
the burglary statute and held that consensual entry is
an affirmative defense to burglary. The statutory
| anguage "remaining in a structure"” was limted to
excl ude situations where the defendant was originally
al l owed into an occupi ed structure but his or her
subsequent actions led to an inplied w thdrawal of
permssion to remain. Only when a defendant
surreptitiously remains on the prem ses can he or she
be properly convicted of burglary in addition to
what ever offense the defendant commts in the
structure.

The original Del gado opinion was released by this
Court on February 3, 2000 and was published in Florida
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Law Weekly on February 11, 2000. 25 Fla. L. Wekly
S79. Fitzpatrick's trial comrenced on Mnday, February
14, 2000 (V, R781). Apparently defense counsel was
unawar e of the Del gado deci sion because when she noved
for judgnent of acquittal she argued that the evidence
showed "a consensual entry into [the victinls] honme"
(X1, T562). It was further argued that unless there
was evi dence that the host wi thdrew consent to remain
ot her than the occurrence of a crine, there was

I nsufficient evidence to prove a burglary (XIl, T563-

5). Counsel cited caselaw to support this position

including this Court's decisionin Mller v. State, 733
So. 2d 955 (Fla. 1999), but not Del gado which was
directly on point.

Sonmetinme after trial, defense counsel becane aware
of Delgado and filed an "Amended Motion for New Trial"
on May 31, 2000 which cited and quoted from Del gado
(VI, RL069). At the hearing on the notion, defense
counsel argued that if the jury found Appellant guilty
on a felony murder theory, it was very likely that they
did so on the legally insufficient charge of burglary

as the underlying felony (M1, R1347-8). The prosecu-
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tor replied by arguing that there was sufficient
evidence that the hom cide was preneditated (VIII,
R1361-2). Also, the State relied upon robbery as well
as burglary to establish an underlying felony for a
fel ony murder conviction (VIIl, R1362-4). Therefore,
t he prosecutor concluded, both preneditated nurder and
felony nurder wth robbery as the underlying fel ony
were proved beyond a reasonable doubt (M1, R1367-9).
He noted that this Court in Delgado only vacated the
burglary conviction, not the first degree nurder

convi ctions®,

The trial court entered an order denying
Fitzpatrick's notion for new trial on July 28, 2000
(VII, R1184-92). Wth respect to this issue, the judge
wr ot e:

The Court did instruct the jury on
burglary as a basis for felony nurder,
as well as an aggravating circunstance
in the penalty phase. According to
the facts presented at trial and the
Del gado case, this was clearly
contrary to law and error.

The Court observes that, in
addition to the burglary, the jury was

“Thi s hearing took place before this Court granted
rehearing and issued the revised opinion in Delgado v.

State on August 24, 2000.
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I nstructed on robbery as a basis for

felony nmurder, as well as an

aggravating circunstance in the

penalty phase. The facts presented at

trial were sufficient to establish

prenedi tated nurder and fel ony nurder.
The evi dence adduced at tri al

i ndi cates that the victimwas rolled

over after the attack and noney

renoved fromhis wallet. These facts

are sufficient to support a felony

nmur der convi ction founded on the

r obbery char ge.

* * *

The Court concludes that the general

jury verdict rendered in this case was

val 1 d because it was legally

supportabl e on one of the submtted

gr ounds.
(VIl, R1190-1).

Unfortunately, the judge did not have the benefit

of this Court's final Delgado opinion which did not
I ssue until August 24, 2000. |In the final opinion,
this Court nmade clear that a jury's general verdict
cannot stand where one of the theories relied upon by
the prosecution was legally inadequate. Quoting from

Giffinv. United States, 502 U S. 46 (1991), the

Del gado court distinguished between jury consideration
of factually inadequate theories for conviction and

| egal |y i nadequate theories. Consideration of a
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| egal Iy sound theory which is unsupported by the facts
IS not error because jurors can be presuned to have
found the facts correctly. On the other hand,
consideration of a legally inadequate theory is

reversi ble error because jurors are bound to follow the
law as it is given to themby the judge. Jurors wl|
not detect the |egal inadequacy of a charge that is

submtted to them Accord, Yates v. United States, 354

U S 298 (1957); Valentine v. State, 688 So. 2d 313,

317 (Fla. 1996).

Subsequently, the Second District in Lyons v.
State, 791 So. 2d 36 (Fla. 2d DCA 2001) addressed a
case directly on point wwth the case at bar. The State
proceeded agai nst Lyons on preneditated nmurder and
fel ony nurder based upon alternative theories of
burglary and robbery. It was uncontested that the
defendant was initially invited into the victinms
resi dence and did not conceal hinmself therein. The
jury returned a general verdict finding Lyons guilty of
first degree nurder.

On appeal, the Second District reversed Lyons'

convi ction because the jury could have relied upon "the

64



| egal |y i nadequate burglary theory in order to find
Lyons quilty". It sinply doesn't matter that there was
an alternative theory of robbery which was sound or
that there was sufficient evidence of preneditation.

The opinion cited this Court's decision in Mackerley v.

State, 777 So. 2d 969 (Fla. 2001) as precedent.

At bar, the jury could also have relied upon the
| egal |y i nadequate theory of burglary in order to
convict Fitzpatrick of felony nmurder. The prosecutor
ar gued:

The burglary is entering or renmaining
i nside a residence wiwth the intent to
commt a crine therein, the crine
being either a robbery or a theft or
an assault. Do we have that in this
case? Certainly, we do. W have
anpl e evidence that he, the Defendant,
either entered or remained in that
house with the intent to do what? You
know what the intent was. The

Def endant admtted it. Paul Brown
admtted it. They cane down here to
Florida. They had no jobs, no source
of incone, they weren't working. They
needed noney for drugs and al cohol .
They had one intention and one

i ntention only, and that was to rip
off M. Hollinger. At the very | east
when they were inside the residence
they had the intent to steal fromhim

(XIIl, T715-6). (Curiously, the prosecutor seens to be

recogni zing that Brown was a participant in the
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hom cide. For the significance of that, see |Issue ||
infra).

Accordingly, Fitzpatrick's conviction for first
degree nurder nust be reversed because the jury may
have used the erroneous definition of burglary as a
basis for a felony nurder conviction.

In anticipation that the State may argue that the
Del gado deci si on has been abrogated and cannot be
applied to Fitzpatrick, Appellant notes that the Third
District made the follow ng observation in Ruiz v.
State, 26 Fla. L. Weekly D1532 (3rd DCA June 20, 2001):

We are aware of the creation of
section 810.015, Florida Statutes
(2001) expressing the legislature's
finding that Delgado v. State was
deci ded contrary to legislative
intent, and setting forth the intent
to nullify Delgado. Although the

| egi sl ature provided that the

nul lification operates retroactively,
it limted that retroactivity to
February 1, 2000. The instant events
t ook place prior thereto.

footnote 1. At bar, the hom cide of Hollinger took
pl ace February 8, 1980. Therefore, Del gado, as the
controlling authority on the interpretation of the

burglary statute for the period prior to February 1,

2000, applies to the case at bar.
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| SSUE 11

THE TRI AL COURT ERRED BY

LI M TI NG THE CROSSEXAM NATI ON

OF PAUL BROWN.

Paul Brown suffered from post-traunatic stress

syndrone, which was first diagnosed in 1978 (II1,
R480). It was brought on by witnessing his father tie
up his sister and rape her (111, R484-6; | X T16).
Brown hinself was nolested by his father every day from

age 10 to 12 (Ill, R483). Brown coll ected soci al

security disability benefits for his nental disorder

(111, R4A79). He thought that PTSD enhanced his nenory
and clainmed, "lI've never forgotten anything. Nothing"
(111, R406).

Brown accused State wi tness Kenneth Menard of
raping himin 1974, when Brown was 16 (I11, R487-8; |X,
T16). Wen he was first questioned by Florida
authorities in June 1995 about this hom cide, Brown was
under goi ng an al cohol detox program at a VA hospital
(111, R422; 11X, T16-7).

The jury, however, never |earned any of these
salient details about Paul Brown's life which were

rel evant to possible bias or prejudice and to his
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credibility as the State's star witness. The
prosecutor's oral notion in |limne was heard and
granted by the trial judge after the direct exam nation
of Brown (XlI, T371-80). The court ruled that Brown's
mental disorder was irrelevant (X, T373); that sexual
abuse by Brown's father was also irrelevant (X, T373-
4); that Brown's hospitalization for alcohol abuse was
irrelevant (XlI, T374-6); and that Brown's accusation
about Menard raping himwould not be adm ssi bl e unl ess
the State opened the door (XI, T377-80).

Regardi ng the appellate standard of review, this
Court has held that a trial judge has "w de discretion

to i npose reasonable limts on crossexam nation"

(CGeralds v. State, 674 So. 2d 96, 100 (Fla.), cert.
den., 519 U S. 891 (1996). However, "crossexamn nation
Is not confined to the identical details testified to
in chief, but extends to its entire subject matter, and
to all matters that may nodify, supplenent, contradict,
rebut, or make clearer the facts testified to in chief
.". CGeralds, 674 So. 2d at 99 (quoting Coco v.
State, 62 So. 2d 892, 895 (Fla. 1953). NMbreover, "this

di scretionary authority ... cones into play only after
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there has been permtted as a matter of right
sufficient cross-exam nation to satisfy the Sixth

Amendnent . United States v. Lindstrom 698 F. 2d

1154, 1160 (11th G r. 1983).
The credibility of a wtness is always a proper

subj ect of crossexam nation. Ehrhardt, Florida

Evi dence, 8608.1, p. 433 (2001 ed.); Chandler v. State,
702 So. 2d 186 (Fla. 1997), cert. den., 523 U S. 1083

(1998). In holding that the trial court abused its
di scretion by limting crossexamnation, the Fifth

District wote in Robinson v. State, 438 So. 2d 8 (Fl a.

5th DCA), rev. den., 438 So. 2d 834 (Fla. 1983):

It is elenentary that a cri m nal
defendant is to be afforded w de

| ati t ude when he cross-exam nes a

W t ness agai nst hi mand seeks to
denonstrate bias or prejudice on the
part of the witness. (Ctations
omtted) This is especially true when
the cross-exam nation is of the key
prosecution wtness. Porter v. State,
386 So. 2d 1209 (Fla. 3d DCA 1980).

438 So. 2d at 10. Wen the proposed crossexan nation
relates to relevant evidence of a material fact, it is
reversible error for a trial court to preclude it.

Cruz- Sanchez v. State, 771 So. 2d 52 (Fla. 2d DCA

2000). Accord, United States v. Summers, 598 F. 2d
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450, 460 (5th Gr. 1979) ("where the witness the
accused seeks to cross-examne is the 'star' governnent
W tness, providing an essential link in the
prosecutor's case, the inportance of full cross-

exam nation to disclose possible bias is necessarily

| ncreased") .

At bar, Paul Brown was the star State w tness and
his credibility was a critical factor in the jury's
finding of the facts. There were actually three
possibilities of how the hom cide occurred whi ch had
support fromthe evidence at trial: 1) Brown was not
present and Fitzpatrick conmtted the nurder by hinself
(the State's theory); 2) Fitzpatrick was asleep on the
victims sofa when Brown commtted the nurder
(Fitzpatrick's testinony); and 3) both Brown and
Fitzpatrick tried to rob Hollinger in the sane manner
as they had Menard, but one of them stabbed Hollinger

to death when he resisted?®.

®*Sone of the evidence suggesting that two nen,
rather than one, commtted the homcide include: a)
Hollinger, the victim was 6'4", 230 |Ibs. and in good
physical condition (X, T211). He had no defensive wounds
on his right hand (X, T210) which coul d nean that anot her
I ndi vi dual was hol ding his right armduring the struggl e.
b) Besi des the bl oody footprints attri buted to Appell ant,
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The record shows that the jury was greatly
concerned about Brown's credibility and the role he
m ght have played in the homcide. During their
del i berations, the questions they asked the judge to
answer included 1) Was any attenpt nade to verify theft
of vans? 2) Fingerprints on knife, 3) WAs Brown ever
placed in protective custody? and 4) D d they ever
guestion the 2 other prisoners who heard Fitzpatrick
say he had slit sonmeone's throat? (V, R819; XlII, T795-
7)'. Questions 1), 3) and 4) related directly to
portions of Brown's testinony that m ght have been

di sbel i eved.

there were bl oody shoeprints left by Converse sneakers
(I X, Te66; X, T517, 535). The shoeprints were never
sized (XI, T518, 533-5). Brown testified that
Fitzpatrick was not wearing sneakers (Xl, 418-9). <c¢) The
shoeprints led to the place in the garage where the
driver's side door of Hollinger's car would have been
(I X, T81). Fitzpatrick's fingerprint was found on the
outside franme of the passenger's side door (IX T164-5).
d) Brown paid for the hotel and received the receipt
which was found in Hollinger's residence (XI, T411, 470-
1). Both Fitzpatrick and Brown |eft the hotel abruptly
when they had already paid for an additional night (X
T322-4; X1, T606-7, 609). |If Brown did not know what
happened, why was he so eager to |leave? e) Could one
person have carried out all of Hollinger's stereo system
in asingle trip (IX T63; EXIl, R1699-1700)°?

Y"Wth concurrence of counsel, the judge told the
jury to "rely on your collective nenories of the
testinony and evi dence presented" (X I, T796-7).
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Limting the crossexam nation of Brown deprived the
jury of a full testing of his credibility and skewed
the jury's consideration of the three possible
scenarios toward the one presented by the State.
Reasonabl e jurors mght well have credited Brown's
testinony less if the defense had been able to confront
himw th nore evidence suggesti ng anger agai nst
honbosexual s. Brown's testinony at deposition that his
fat her had sexually abused himas a child and that
Menard had raped himduring their first encounter when
Brown was 16 woul d support such an inference.

The evidence that the jury did hear included
Menard's testinony that it was Paul Brown's idea to
commt the robbery (X, T228, 244, 246). Brown referred
di srespectfully to Menard at that tine as "a fag that
pi cked nme up" (X, T228, 244). Moreover, Brown held a
knife at Menard's throat during the incident (X, T246).

Brown told the jury that he was neither honosexual
nor bisexual, but admtted to having sexual relations
with Menard and receiving financial assistance fromhim
(X, T292). He admtted to having commtted crines for

t he purpose of teaching people | essons (X, T300; X,
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T397). In short, Brown had previously preyed on
honmosexual nen al t hough he clained to be heterosexual.
He m ght not only have participated in the Hollinger
hom ci de, he m ght well have played the | eading role.
Fitzpatrick, on the other hand, was descri bed by
Menard as not "disrespectful ... about [his] sexual
preferences" (X, T244) and Brown admitted that he had
never heard Fitzpatrick say "anything bad about gays or
honmosexual s" (XI, T410). |t seens questionable that he
woul d have the notivation to inflict the extreme
vi ol ence which I ed the nedical examner to profile this
crime as typical of honbsexual hom cides (X, T213-4).

In Bowles v. State, 716 So. 2d 769 (Fla. 1998), the

def endant was portrayed as a "hustler"” who took noney
from honosexual nen in exchange for sex. He said that
he wasn't honobsexual, didn't |ike sex with nen, and
bl amed honosexuals for his girlfriend | eaving hi mand
aborting their child. The State argued that the
defendant's notive for nurdering the victimwas a
hatred for honbsexual s.

This Court reversed Bow es' death sentence on the

ground that "the State's evidence failed to denonstrate
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a causal connection between H nton's [the victin]
al | eged honosexual ity, appellant's alleged 'hatred of
honosexual s,' and the nurder." 716 So. 2d at 773. O
course, it also anobunted to a nonstatutory aggravating
ci rcunstance which nmade the jury's penalty
reconmendati on unreliable.

I f Paul Brown had been the defendant instead of the
State's star witness in the case at bar, the trial
court would have been correct in excluding evidence
t hat Brown had been sexual |y abused by his father and
had accused Menard of raping him However, the
Confrontation Cl ause of the Sixth Arendnent requires an
opportunity to explore by crossexam nation a witness's
possi bl e bias or notive to testify for the prosecution.

Davis v. Alaska, 415 U. S. 308 (1974). This is true

even when the inquiry would reveal facts that were
ot herwi se i nadm ssi ble. 1d.

Like the State's witness in Davis v. Al aska, Paul

Brown could well have been a suspect in the crine that

t he def endant was prosecuted for'. Therefore, he had a

®Br own was never given i munity and admitted that he
was "deathly afraid" of being charged with the nurder of
Hol I i nger (XI, T422-3). See also Xl, T389-90, 393.

74



notive to hide any participation that he m ght have had
in the killing and to place the blane solely on
Fitzpatrick. Had the jury heard nore inquiry into
Brown's background and attitude toward honosexual s,
they may have been nore likely to credit Fitzpatrick's
account of the hom cide, or at |east conclude that
Brown was a co-perpetrator. As the Court concluded in

Davi s v. Al aska:

the jurors were entitled to have the
benefit of the defense theory before
them so that they could nmake an

i nformed judgnent as to the weight to
pl ace on [the key State w tness']
testi nony which provided 'a cruci al
link in the proof ...of petitioner's
act .’

415 U. S. at 317.
The trial judge also erred in restricting the
defense from exploring Brown's nental disorder and the

extent of his al coholismon crossexam nati on. I n

G eene v. Wainwight, 634 F. 2d 272 (5th G r. 1981),
the court stated the inportance of crossexam nation
regarding the nental stability of a wtness:

The readily apparent principle is that

the jury should, wthin reason, be

informed of all matters affecting a

Wi tness's credibility to aid in their
determ nation of the truth .... It is
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just as reasonable that a jury be

I nformed of a witness's nental

I ncapacity at a tine about which he
proposes to testify as it would be for
the jury to know that he then suffered
an i npai rnment of sight or hearing.

634 F. 2d at 276, quoting United States v. Partin, 493

F. 2d 750, 762 (5th Gr. 1974), cert. den., 434 U S.

946 (1977). Like the case at bar, G eene was
essentially a credibility contest between the w tness
and the defendant. The G eene court reversed the
def endant's conviction because the trial judge barred
all questions about the State witness's nental
condition and "certain bizarre crimnal actions" he had
al | egedly been invol ved w th.

Restricting Fitzpatrick fromnentioning Brown's
al cohol and drug treatnent at the V. A hospital may
seemlike a mnor point since Brown readily admtted
t hat he was an al coholic nost of his |ife and used
Illegal drugs (X, T456-7). However, as pointed out in
Smith v. Illinois, 390 U S. 129, 131 (1968), "when the

credibility of a witness is in issue, the very starting
poi nt in 'exposing fal sehood and bringi ng out the
truth' through cross-exam nation nust necessarily be to

ask the wtness who he is and where he lives". Wen
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Brown was first interviewed by Detective R ng, Brown
resided at the VA hospital where he was under goi ng
| npatient al cohol detox treatnment (Il11, R422; 11X T16-
7). After the interview, as he admtted to the jury,
Brown went on a "drinking and druggi ng bi nge" which
| asted for nonths (XI, T391. The jury should not have
been deprived of part of the information (Brown's
| npatient treatnent at the VA hospital) needed to
assess Brown's credibility accurately.

Fitzpatrick was prejudiced in the guilt or
I nnocence phase of the trial by [imting
crossexam nati on because the jury may have credited his
testinony nore and Brown's | ess had the hidden details
of Brown's |life been exposed. As to the penalty phase,
the prejudice was overwhel mng. Had the jury decided
t hat Brown was equal |y cul pable or nore cul pabl e than
Fitzpatrick in the homcide of Hollinger, alife
sentence for Fitzpatrick would be virtually mandat ed.

See, Hazen v. State, 700 So. 2d 1207 (Fla. 1997); Ray

v. State, 755 So. 2d 604 (Fla. 2000).
Accordingly, Fitzpatrick should be granted a new

trial where he is allowed a full crossexam nation of
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the State's star w tness, Paul Brown.
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| SSUE |11

THE TRI AL COURT ERRED BY
ALLOW NG THE STATE TO PRESENT
COLLATERAL CRI VE EVI DENCE

VWH CH HAD NO UNI QUE

SIM LARI TIES AND ONLY SHOWED
APPELLANT' S PROPENSI TY TO
COWM T SI M LAR OFFENSES.

The State gave notice of intent to use Appellant's
participation in a robbery commtted with Paul Brown in
Massachusetts as collateral crine evidence in the
Hol I i nger homcide (111, R501-3; 1V, R643-6). Defense
counsel responded with a notion in limne to exclude
it®. A pretrial hearing was held Decenber 3, 1999 on
the defense notion in |imne (ADD, R1543-79).

At this hearing, the State suggested that there was
a striking simlarity between the robbery of Menard and
the hom cide of Hollinger, which "links [Fitzpatrick]
to the hom cide" (ADDI, R1562). Both crinmes were
comm tted agai nst honbsexual nen by perpetrators who

had been invited into their residences. A knife was

t he weapon di splayed to Menard and used to kill Hollin-

“This notion was made part of the record on appeal
by stipulation of the parties and filed with this Court.
See order of the Suprene Court of Florida dated Decenber
10, 2001.
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ger. In both cases, the victinis house was ransacked,
stereo equi pnment was taken and the perpetrators drove
off in the victinms autonobile.

Al t hough the prosecutor argued that the coll ateral
crime evidence was relevant to intent and notive as
well as identity (ADDI, R1571-4), intent and notive
were not material facts in issue. The only
significance of the Menard incident for the prosecution
was to prove identity - nanely, to convince the jury
that Fitzpatrick was the person who killed Hollinger.

Adm ssion of collateral crinme evidence is subject
to the abuse of discretion standard of appellate

review. LaMarca v. State, 785 So. 2d 1209 (Fla. 2001).

However. when collateral crine evidence is admtted on
the material issue of identity, this Court has held
that nere general simlarity between crines wll not

suffice. Hayes v. State, 660 So. 2d 257 (Fla. 1995);

Drake v. State, 400 So. 2d 1217 (Fla. 1981). In

Chandler v. State, 702 So. 2d 186 (Fla. 1997), this

Court expl ai ned:

The common thread in our Wlliams rule
deci sions has been that startling
simlarities in the facts of each
crime and the uni queness of nobdus
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operandi wll determ ne the
adm ssibility of collateral crine
evi dence.

702 So. 2d at 192.
In her order denying Appellant's notion in |imne,
the trial judge found in pertinent part:

2. The evidence of other crines,
wrongs or acts is relevant to the

I ssue of identity. The robbery of
Kenneth Mnard [sic] and Gerald
Hol I i nger invol ved the use of knives;
the victins' cars and stereo equi pnent
were both stolen; the victins were
bot h honbsexual s and the crines had a
pecuni ary notive; the defendant

I ngrati ated hinsel f and becane
personal |y acquainted wth the
victins; the crines were comm tted
within ten days of each other.

3. The nost significant difference in
the two crines is that Cerald
Hol | i nger was nurdered and Kenneth
Mnard [sic] was not. This may be
expl ai ned by the circunstance that

Paul Brown was present during the
Mnard [sic] robbery making him a
potential w tness.

4. The cumul ati ve effect of the
nunerous simlarities establishes a
uni que nodus operandi .

(1V, R728-9). Appellant preserved this issue for
review by renewing his objection to collateral crine
evidence at trial during wtness Kenneth Menard's

testinony (X, T219).
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First, it should be pointed out that there is no
evidence that Fitzpatrick "ingratiated hinself and
becane personally acquainted with the victins". It was
Paul Brown who established a personal relationship with
Kenneth Menard and was living in Menard' s residence.
Menard had net Fitzpatrick on a prior occasion, but it
can't be said that he "ingratiated hinmself" (X T240-
2). Moreover, according to Menard, it was Paul Brown's
idea to rob him not Fitzpatrick's (X, T227-8, 244).

Second, it is sinply a matter of specul ati on how
the killer was invited into Hollinger's residence. It
Is al so pure specul ation when the trial judge
"expl ai ned" the hom cide of Hollinger as opposed to the
rel ease of Menard by the fact that Paul Brown was a
W tness to the events.

Most inportantly, none of the simlarities between
the two incidents are particularly conpelling. Knives
are often used as weapons. Wen crines are commtted
by people without their own vehicles, it is not unusual
for themto steal a victinms vehicle to | eave the
scene. Stereo equipnent is frequently stolen during

of fenses which take place in the victims residence.
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Honosexual s are often robbery victins; partly because
many try to pick up strangers and partly because they
may be less likely to report crinmes commtted agai nst
them Al though the two incidents took place within ten
days of each other, the geographical separation is
around 1500 m | es.

In short, even when the cunulative simlarities are
consi dered there is nothing even approaching "a unique

nodus oper andi ". Rat her the case at bar is nost

simlar to Holland v. State, 636 So. 2d 1289 (Fl a.

1994) where the defendant's prior assault on a | aw
enforcenment officer was admtted as collateral crine
evidence at his trial for nurdering a police officer.
This Court held that the only purpose for admtting the
collateral crinme was to show the defendant's propensity
to struggle with a police officer when arrested.
Evi dence of propensity is sinply inadm ssible under
890.404(2)(a), Fla. Stat. (1999) regardl ess of whether
it is relevant.

At bar, evidence of the collateral crine against
Menard only showed Fitzpatrick's propensity to take

advant age of honpbsexual nen by robbi ng them once he had
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been invited into their residences. The trial judge
abused her discretion by allowng it to be heard by the
jury. Adm ssion of inproper collateral crine evidence

I's presuned harnful. Straight v. State, 397 So. 2d 903

(Fla.), cert. den., 454 U S. 1022 (1981). It certainly

was prejudicial in Fitzpatrick's trial; accordingly,
this Court should reverse his conviction and remand for

a newtrial.
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| SSUE |V
THE SENTENCI NG JUDGE ERRED BY
FAI LI NG TO FI ND AND WEI GH
M TI GATI NG Cl RCUMSTANCES WHI CH
VWERE REASONABLY ESTABLI SHED BY
THE EVI DENCE.

I n her sentencing order, the sentencing judge
rejected several of Appellant's proposed nmitigating
circunstances. The sentencer's failure to consider and
wei gh appropriate evidence in mtigation violates the

I ndi vi dual i zed sentenci ng requirenent of the Eighth

Amendnent, United States Constitution. Hi t chcock V.

Dugger, 481 U.S. 393 (1987); Eddings v. Cklahoma, 455

U S. 104 (1982).
The appropriate standard of review was set forth by

this Court in Nibert v. State, 574 So. 2d 1059 (Fl a.

1990) as foll ows:

Atrial court nmay reject a defendant's
claimthat a mtigating circunstance
has been proved ... provided that the
record contains "conpetent substanti al
evidence to support the trial court's
rejection of these mtigating

ci rcunst ances. "

574 So. 2d at 1062, quoting fromKight v. State, 512

So. 2d 922, 933 (Fla. 1987), cert. den., 485 U S. 929

(1988). \Whether a proposed circunstance is truly
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mtigating in nature is a question of |aw revi ewabl e by

this Court on a de novo basis. Bl anco v. State, 706

So. 2d 7, 10 (Fla. 1997). The trial court has discre-
tion to assign the weight given to each mtigator and
its determnation is reviewable on the abuse of
di scretion standard. |d.

Each of the rejected factors in mtigation wll be

exam ned i ndividually.

A) Proposed Factor of "Rough Environnent".

In rejecting this factor, the judge wote:

Def endant was raised in a "rough"

nei ghborhood in South Boston. It is
al | eged

that nost of the Defendant's peers are
either in jail or are dead. The Court
observes that the Defendant's

si blings, Deborah, Kevin, and Jackie
grew up in the sanme nei ghborhood and
managed to live crinme-free lives.

(VI11, R1267, see Appendi X).

To start, it should be recognized that the
testinony at trial showed that Appellant grew up in
Somerville, Mssachusetts, not South Boston. Nor was
there any evidence at trial about whether Appellant's

brothers and sister truly led "crinme-free lives".
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Even if Appellant's siblings did | ead exenpl ary
lives, it does not follow that the environnment they
grew up in was not a "rough" or difficult one. Nor
shoul d their achi evenent denigrate the truth that an
adol escent surrounded by crimnal influences is |ess
likely to develop into a | aw abi ding adult than one
raised in a nore positive environnent.

This Court has | ong recogni zed that abuse suffered
during a defendant's formative child and adol escent

years is a mtigating circunstance. E.g., Holsworth v.

State, 522 So. 2d 348 (Fla. 1988); N bert v. State, 574

So. 2d 1059 (Fla. 1990). Wen the trial court in Brown
v. State, 526 So. 2d 903 (Fla. 1988) rejected a
di sadvant aged chil dhood as mtigation, this Court
wr ot e:

Mtigating evidence is not limted to

the facts surrounding the crinme but

can be anything in the life of a

def endant which mght mlitate against

t he appropri ateness of the death

penalty for that defendant.
526 So. 2d at 908.

Needl ess to say, nany people who were abused as

children grow up to lead |l aw abiding lives. This does

not dimnish the fact that chil dhood abuse can
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contribute to antisocial developnent. It nust be
considered as a mtigating circunstance regardl ess of
whet her a defendant's siblings have avoi ded
crimnality.

Appel | ant presented convi nci ng evi dence through the
testinony of retired police officer Joseph MCain that
the community where Fitzpatrick was raised, Sonerville
Massachusetts, was controlled by organi zed cri ne and
gangs. G ow ng up, young people learned that to i nform
the police about crimnal activity was to risk violence
or death at the hands of the gangs. Not surprisingly,
many of them grew up to becone involved in the sane
drug activity and gang-rel ated vi ol ence.

This is relevant mtigation which should have been

consi dered by the sentencing judge. Conpare, Hitchcock

v. Dugger, 481 U S. 393 (1987) (Error not to consider

defendant's upbringing in a large famly whose neans of

support was picking cotton).
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B) Proposed Factor of "Recognized his Addiction

and Sought Treatnment".

The sentencing judge recognized that Fitzpatrick
"went into a detox center in 1996. At the tinme of his
arrest he was continuing rehabilitation with the
Sal vation Arny and attendi ng Al coholics Anonynous
neetings" (VIIl, R1262, see Appendi x). Nonet hel ess,
she rejected this evidence as mtigating because it was
"not logically connected to any capacity for
rehabilitation. |In fact, the evidence establishes
that, over the years, the Defendant attenpted
rehabilitation and failed on many occasions" (VIII,
R1268, see Appendi x).

This Court has previously held that participation
in a drug rehabilitation programis valid mtigation.

Snipes v. State, 733 So. 2d 1000, 1008 (Fla. 1999).

Moreover, attenpted rehabilitation, even if

unsuccessful, is mtigating. See, Caruso v. State, 645

So. 2d 389, 397 (Fla. 1994) (recognized drug problem
and voluntarily sought hospital treatnent three tines
before the nmurders).

Accordingly, the judge should have found and
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weighed in mtigation Fitzpatrick's efforts to conquer

hi s drug and al cohol abuse.

C) Proposed Factor "Parent of One Child".

The court acknow edged that Appellant has a sixteen
year old son, but found that the |ack of evidence
regardi ng Appellant's participation in the child s life
meant that mtigation had not been established (VIII,

R1271, see Appendix). In Jacobs v. State, 396 So. 2d

713 (Fla. 1981), this Court held that being a nother

who cared for her children was a nonstatutory

mtigating circunstance. Subsequently, in Holton v.
State, 573 So. 2d 284 (Fla. 1990), the fact that the
def endant had fathered two children was deened
mtigating.

Wi | e evidence of Appellant's parental relationship
to his son is definitely relevant to the weight to be
given to the mtigating factor, parenthood in itself is
mtigating. Primarily, this is because of the
potentially devastating effect on the child that
execution of his or her parent m ght cause. The

sent enci ng judge should have found and wei ghed
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Appel lant's fatherhood as a mtigating circunstance,
even though there was no evidence that Fitzpatrick

contributed to the child's support.

D) Proposed Factor "Prejudice to the Defendant

From t he Passage of Tine".

The sentencing judge rejected this proposed
mtigating factor, stating:

The Def endant suggests that the Court
shoul d consi der that the Defendant was
not arrested until 16 years after the
nmur der of Gerald Hollinger. For this
reason, many records and w t nesses
were no | onger avail able or | ocated.
The reasons for the delay in the
prosecution were not offered at trial
and are not in evidence.

(VII'l, R1272, see Appendi x).
Anmong the docunents which Appellant's investigator
attenpted to | ocate were hospital records relating to a

head injury suffered by Fitzpatrick when he was 18 or

19 (VII'l, R1333), records fromhis prison termin
Massachusetts (VII1, R1334-5) and school records other
than his GE D. certificate (VIIl, R1334-5). dearly,

t hese docunents had the potential to nmake Appellant's

evidence in mtigation nore conpelling.
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A nunber of potential w tnesses who m ght have
ai ded the defense were also unable to be | ocat ed.
These included fornmer prisoners who could have
| npeached Paul Brown's testinony at trial (VIIl, R1335-
6), a neighbor who m ght have sexually abused Appel | ant
while he was a child (M1, R1338-9) and witnesses to
Fitzpatrick's drug use and nental state in the tine
frame when the homcide was commtted (VM I1, R1339-41).
Had t hese w tnesses been avail able, their testinony
m ght al so have changed the jury's penalty

recommendati on.

In Scott v. State, 581 So. 2d 887 (Fla. 1991), this
Court consi dered whether the defendant's due process
rights were violated by a delay of 7 1/2 years between

the homcide and his indictnent. Applying the test set

forth in United States v. Townley®, 665 F. 2d 579 (5th
Cr.), cert. den., 456 U. S. 1010 (1982), the Scott

court found that the defendant established actual
prejudice resulting fromthe pre-indictnent delay.

Scott's conviction was vacat ed.

*Appel | ant recogni zes that the 5th Circuit has
receded fromTownley in United States v. Crouch, 84 F. 3d
1497 (5th Gr. 1996), cert. den., 519 U S. 1076 (1997).
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Wil e Appellant is not aware of any case where such
a due process analysis was applied to a penalty
proceeding, there is no reason why it shouldn't be. A
capital defendant is entitled to due process
protections in the penalty trial and sentencing phases,

just as in the guilt or innocence stage. Engle v.

State, 438 So. 2d 803 (Fla. 1983), cert. den., 465 U S
1074 (1984).

At bar, 16 1/2 years passed between the hom cide
and Fitzpatrick's indictnent. Wile he may have
suffered no actual prejudice with regard to the guilt
or innocence phase of the trial, he was prejudiced in
his ability to present docunents and wi tnesses to
substantiate mtigation which could have convinced the
penalty jury to recommend a life sentence. The penalty
recomrendati on of death was returned by an 8-4
majority; if only two jurors had changed their votes
t he recommendati on woul d have been life. Accordingly,
any error cannot be consi dered harnl ess.

Appel | ant requested the sentencing judge to wei gh
the prejudice stemm ng fromthe del ayed prosecution as

mtigating evidence rather than as a constitutional
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viol ati on of due process precluding a death sentence.
Certainly he was entitled to have this factor

consi dered by the court. The sentencing judge
commtted reversible error by failing to find and wei gh
delay in prosecution as a factor supporting a life

sent ence.

E) Harm ess Error Analysis.

This Court has held that a sentencing judge's
failure to find and wei gh established mtigating
evidence is subject to review for harnless error.

Thomas v. State, 693 So. 2d 951 (Fla. 1997). Wen the

mtigating factors are "mnor" in nature and the
evidence in aggravation is "massive", the court's
failure to conduct a proper analysis of mtigating
evi dence may be harnl ess because the death penalty
woul d have been inposed anyway. 1d., 693 So. 2d at
953.

At bar, the mtigating evidence cannot be terned
"mnor"; nor is the evidence in aggravation "massive".
O the three aggravating circunstances found by the

sentenci ng judge, only the HAC aggravator was
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particularly weighty under the circunstances. The
judge did find and weigh three statutory mtigating
ci rcunstances, Fitzpatrick's "abusive hone life", and
Six "non statutory mtigating circunstances (VIII,
R1261-72, see Appendi x). Further evidence that
reasonabl e people could differ on the appropriate
penalty lies in the 8-4 split jury recomendati on.
Because it is by no neans certain that a rewei ghing
whi ch included the i nproperly excluded mtigating
ci rcunstances would result in another death sentence,
the error is not harmess. This Court should vacate
Fitzpatrick's death sentence and remand this case for
proper consideration and weighing of all of the
mtigating factors. Canpbell v. State, 571 So. 2d 415
(Fla. 1990).
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| SSUE V
THE COURT ERRED BY DENYI NG
APPELLANT' S MOTI ON TO DECLARE
THE FLORI DA DEATH PENALTY
STATUTE UNCONSTI TUTI ONAL
BECAUSE | T PERM TS A JURY TO
RETURN A DEATH RECOMVENDATI ON
BY A SIMPLE MAJORI TY VOTE.
Prior to the beginning of the penalty trial,
def ense counsel filed and argued Appellant's "Mtion to
Decl are Section 921.141, Florida Statutes
Unconstitutional Because Only a Bare Majority of Jurors
is Sufficient to Recommend a Death Sentence" (V, R870-
1; XIV, T813-4). The trial judge summarily denied the
notion (XIV, T813-4).
At the outset, Appellant recognizes that this Court
has previously held that there is no constitutional
flawin Florida's provision allowng a sinple mgjority

of the jury to return a jury reconmmendati on of death.

Brown v. State, 565 So. 2d 304 (Fla.), cert. den., 498

US 992 (1990); Alvord v. State, 322 So. 2d 533 (Fl a.

1975), cert. den., 428 U S. 923 (1976). However, the

evol ution of capital sentencing standards in the United
States Suprene Court denmand that these hol di ngs be

revisited.
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A) Constitutional Franmework of Jury Participation

in Capital Sentencing.

The jury's role in capital cases is controlled by
the Sixth, Eighth and Fourteenth Anendnents. [|In Duncan
v. Louisiana, 391 U S 145 (1968), the United States

Suprenme Court held that the federal guarantee of jury
trial for serious offenses provided by the Sixth
Amendnent is applicable to the states through the
Fourteenth Amendnent. In so holding, the Court
observed that all of the states except Louisiana and
Oregon required that jury verdicts be unani nous for
of fenses carrying a maxi num penalty of nore than one
year inprisonnent. 391 U S. at 158, n. 30.

The question of whether jury unanimty was

constitutionally required for non-capital verdicts was

decided in the conpanion cases of Johnson v. Louisiana,

406 U. S. 356 (1972) and Apodaca v. Oregon, 406 U. S. 404

(1972). Each decided by a 5-4 vote that all ow ng
conviction upon a 9-3 (Louisiana) or 10-2 (Oregon)
substantial majority of the jury was constitutionally
perm ssi ble. Justice Blacknmun's concurring opinion in

Johnson enphasi zed the conditional nature of the
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approval :

| do not hesitate to say ... that a

system enpl oying a 7-5 standard,

rather than a 9-3 or 75% m ni num

woul d afford nme great difficulty. As

M. Justice Wiite points out, ... "a

substantial majority of the jury" are

to be convinced. That is all that is

before us in these cases.
406 U.S. at 366.

The question presented at bar is whether Justice

Bl acknmun' s proposed 75% m ni mum or 9-3 substanti al
majority of the jury should be required to return a
death reconmmendation in a capital case. Fitzpatrick's
jury vote of 8-4 for death falls bel ow that standard.
I ndeed, only three of the states which i npose capital
puni shnment allow for |ess than unani nous jury votes in
order to return a death verdict. In one of these,
Al abama, Fitzpatrick's 8-4 split falls below the 10-2
substantial majority required for a death
recomendation. Ala. Stat., section 13A-5-46(f). Only
Fl ori da and Del aware®" pernit a bare majority of jurors

to recommend a deat h sent ence.

2111 Del. C. section 4209.
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B) The Eighth Anendnent's Requirenent of

Reliability in Capital Sentencing.

In the post-Furman era, the United States Suprene
Court has enphasi zed that the death penalty cannot be
constitutionally applied unless a rational distinction
can be made between those defendants for whomdeath is
appropriate and those for whomit is not. As Justice

Stewart wote in his plurality opinion in Wodson v.

North Carolina, 428 U S. 280 (1976):

the penalty of death is qualitatively
different froma sentence of

| npri sonnent, however |long. Death, in
its finality, differs nore fromlife

| nprisonnment than a 100-year prison
termdiffers fromone of only a year
or two. Because of that qualitative
difference, there is a correspondi ng
difference in the need for reliability
in the determnation that death is the
appropriate punishnment in a specific
case.

428 U.S. at 305. |In Eddings v. Gklahonmm, 455 U. S. 104

(1982), Justice O Connor el aborat ed:

this Court has gone to extraordinary
nmeasures to ensure that the prisoner
sentenced to be executed is afforded
process that will guarantee, as nuch
as is humanly possible, that the
sentence was not i nposed out of whim
passi on, prejudice, or m stake.

455 U. S. at 118.
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Clearly, a unaninous jury vote that death should be
| nposed in a given case suggests that al nost any
qualified jury would also find death to be the
appropriate punishnment. |[f, on the other hand, the
jury vote for death is only 7-5 or 8-4, it suggests
that other qualified juries mght divide 6-6 or other-
W se return a recommendation for life. 1In short, when
| ess than a substantial majority of the jury finds
death as the appropriate sentence for the defendant,
the reliability of that determnation as a refl ection
of the conscience of the community is questionable. A

different outcone is easily imaginable.

C) Application to Florida Capital Sentencing

Pr ocedur e.

In Brown, this Court was still adhering to its
m sconception that the jury's penalty recomendati on
was not of constitutional significance because the

trial judge, not the jury, determ ned the sentence?

*The Brown court cited Smalley v. State, 546 So. 2d
720 (Fl a. 1989) for the proposition that an
unconstitutionally vague jury instruction in the penalty
phase does not require vacation of a death sentence. 565
So. 2d at 308.
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Espinosa v. Florida, 505 U. S. 1079 (1992) | ater

established that the Florida capital punishnment schene
actually operates with the jury and judge acting as co-
sentencers. Espinosa asserted that when a Florida
penalty jury presumably wei ghs an invalid aggravating
circunstance, the judge indirectly weighs it also by
giving "great weight" to the jury's penalty
recomendati on. Therefore, a sentence of death inposed
by the trial judge can violate the Ei ghth Arendnent
requi rement that capital sentencing not be arbitrary
even if there is no fault in the judge's wei ghing of
aggravating and mtigating circunstances. It is enough
that the judge gave "great weight", as Florida | aw
requires, to a jury penalty recommendation that was
potentially unreliable.

Simlarly, when a sentencing judge gives "great
weight" to a jury penalty recomendati on that was
returned by | ess than a substantial majority of the
jurors, the judge is actually indirectly weighing a
recomendation that is insufficiently reliable to pass
Ei ght h Anendnent nuster. Properly, the judge shoul d

give no weight to a bare majority death recommendati on,
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but to do so would be contrary to Florida casel aw

See, e.g. Gossnman v. State, 525 So. 2d 833, 839 n.1

(Fla. 1988), cert. den., 489 U S. 1071 (1989).

Al t hough the judge at bar did not specifically state
that she gave the jury's 8-4 death recommendati on great
wei ght, as Espi nosa points out, "we nust further
presune that the trial court followed Florida | aw, cf.

Walton v. Arizona, 497 U S. 639 (1990), and gave 'great

weight' to the resultant recomendation”. 505 U S. at
1082.

Accordingly, this Court should recede from prior
casel aw hol ding that there is no constitutional
infirmty in ajury's penalty recommendati on of death
returned by | ess than a substantial majority of the
jurors. Fitzpatrick's sentence of death should be
vacated and this case remanded to the trial court for

further proceedings.
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| SSUE VI

APPELLANT'" S SENTENCES OF DEATH
VWERE | MPOSED | N VI OLATI ON OF
THE SI XTH, EI GHTH AND
FOURTEENTH AMENDMENTS, UNI TED
STATES CONSTI TUTI ON BECAUSE
THE AGGRAVATI NG CI RCUMSTANCES
NECESSARY TO | MPCSI TI ON OF A
DEATH SENTENCE WERE NEI THER
CHARGED BY | NDI CTMENT NOR
DETERM NED BY H' S JURY.

At the outset, Appellant acknow edges that he never

cited the decision of Apprendi v. New Jersey, 530 U. S.

466 (2000) in the trial court or referred to that
specific issue. The Apprendi opinion did not cone out
until June 26, 2000, while Appellant's trial took place
February 14-22, 2000. However, he did file a pretrial
"Motion for Statenent of Aggravating G rcunstances”
(I'V, R627-30) which was heard August 2, 1999 (M1,
R1320-1) and later denied (VIIl, R1282). 1In this
notion, Appellant objected to the failure of the State
to charge any aggravating circunstance in the

I ndictment for first-degree nmurder (1V, R627-9). He
al so requested the court "to obtain fromthe jury a
speci al verdict where the jury notes the circunstances

relied on in reaching its verdict" (1V, R629).
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Therefore, there is adequate preservation of this issue

for appellate review.

In Apprendi v. New Jersey, 530 U. S. 466 (2000), the

Court reversed a defendant's enhanced sentence under a
hate crine statute because the judge al one had

determ ned by a preponderance of the evidence that the
enhancenent applied. Extending the holding of Jones v.

United States, 526 U. S. 227 (1999) to state statutes,
the Apprendi court held:

O her than the fact of a prior
conviction, any fact that increases
the penalty for a crinme beyond the
prescri bed statutory maxi num nust be
submtted to a jury, and proved beyond
a reasonabl e doubt .

530 U. S. at 490.
The majority opinion specifically exenpted capital
sentenci ng procedures fromthis holding. Justice

St evens w ot e:

Finally, this Court has previously
considered and rejected the argunent
that the principles guiding our

deci sion today render invalid state
capital sentencing schenes requiring
judges, after a jury verdict holding a
def endant guilty of a capital crine,
to find specific aggravating factors
bef ore i nposing a sentence of death.
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[Citing WAlton v. Arizona, 497 U. S.
639 (1990)].

530 U.S. at 496. On the other hand, the dissenting
Justices in Apprendi asserted that Walton was clearly
i ncongruous with the Apprendi hol ding and was
effectively overruled. Justice Thomas observed t hat
whet her capital sentencing could be exenpted fromthe
constitutional requirenent of jury factfinding was "a
guestion for another day". 530 U S. at 5283.

That day has now arrived. On January 11, 2002, the

Court granted certiorari in Ring v. Arizona, Case No.

01-488, cert. granted, 122 S. C. 865 (2002). The

Court will decide whether judicial factfinding is still
viable in the capital sentencing context. Accordingly,
Fitzpatrick should be permtted to state his clains

rel evant to the procedure foll owed when his sentences
of death were inposed and have them considered by this

Court on his direct appeal *®

“pppel lant is aware that this Court has rejected
application of Apprendi to the Florida capital sentencing
statute. MIls v. More, 786 So. 2d 532, 537-8 (Fla.
2001), cert. den., 121 S. C. 1752 (2001). However, this
position is based at |least in part on the United States
Suprene Court's direction to "leav[ie] to this Court the
prerogative of overruling its own decisions". Agostini
v. Felton, 521 U. S. 203, 207 (1997).
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A) Inposition of a Death Sentence Requires Finding

Facts Beyond Those Necessary to Convict an Accused of

First Deqree Murder.

As a matter of federal constitutional |law, a
def endant who is convicted of first degree nurder may
not be sentenced to death w thout an additi onal
finding. At a mninmum at |east one aggravating
ci rcunstance nust be found either as a sentencing

factor or as an el enent of the offense. Tui | aepa V.

California, 512 U S. 967 (1994); Lowenfield v. Phel ps,

484 U. S. 231 (1988). The aggravating circunstance nust
genui nely narrow the class of defendants eligible for

the death penalty. Arave v. Creech, 507 U S. 463

(1993).

In Florida, defendants convicted of first-degree
nmurders can only be sentenced to life inprisonnent
unl ess a separate penalty trial is held. The penalty
jury hears evidence relating to the aggravating
ci rcunstances delineated in 8921.141(5), Fla. Stat. and
Is instructed to "render to the court an advisory
sentence based upon your determ nation as to whet her

sufficient aggravating circunstances exist to justify
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the inposition of the death penalty and whet her
sufficient mtigating circunstances exist to outweigh
any aggravating circunstances found to exist". Std.
Jury Inst. - Penalty Proceedings. The penalty jury is
further instructed that "each aggravating circunstance
nmust be established beyond a reasonabl e doubt before it
may be considered by you in arriving at your decision".
1d.

However, a Florida penalty jury does not render a
verdict as to which of the aggravating circunstances it
found were proven beyond a reasonable doubt. Only a
recomendati on as to what sentence should be inposed is
returned. A sinple 7-5 majority is sufficient to
constitute a death recomendati on; which by Florida
casel aw nust be given "great weight" when the judge

conducts his own i ndependent weighing. Espinosa v.

Fl orida, 505 U. S. 1079, 1082 (1992).

One constitutional problemwth this procedure is
that no one can tell fromthe jury's penalty
recomendati on whether all of the aggravating
circunstances submtted were found by the jury to have

been proven beyond a reasonabl e doubt or whether only a
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si ngl e aggravating circunstance was consi dered and
weighed. It is indeed likely in any case that sone of
the jurors will find certain aggravators proven which
other jurors reject. Wat this neans is that a Florida
judge is free to find and wei gh aggravati ng
circunstances that were rejected by a mgjority, or even
a unanimty, of the jurors. The sole current
limtation on the judge's ability to find and wei gh
aggravating circunstances is appellate review under the
standard that the finding nust be supported by

conpetent substantial evidence. WIllacy v. State, 696

So. 2d 693, 695 (Fla. 1997).

| f Apprendi neans anything in the capital
sentencing context, it at |east neans that a capital
defendant's Sixth Anmendnent right to a jury trial
enconpasses the right to not have a jury "acquittal" on
an aggravating circunstance nullified by the sentencing
judge. This is the crux of the constitutional error in
Apprendi ; the New Jersey judge was all owed to nmake a
finding of fact which exposed the defendant to a
sentence beyond the statutory maxi mum when a jury m ght

have "acquitted" the defendant of the enhancing factor.
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In Florida, whenever the penalty jury is instructed on
nore than one aggravating circunstance there is no way
to tell whether the jury rejected one aggravator but
found the remaining one[s] of sufficient weight to
outweigh the mtigation.

An additional problemwth the absence of any jury
finding with respect to the aggravating circunstances
Is the potential for skewing this Court's
proportionality analysis in favor of death. An
i ntegral part of this Court's review of all death
sentences is proportionality reviewto conpare the
facts in the current case to simlar factual situations
I N cases where death has previously been found a

proper or inproper penalty. Tillman v. State, 591 So.

2d 167 (Fla. 1991). However, when aggravating factors
are contested, this Court only knows whi ch aggravators
were found by the judge; it does not know how the jury
resol ved the contested aggravators. Therefore, this
Court could also allow aggravating factors rejected by
the jury to influence proportionality review Such a
possi bility cannot be reconciled with the Eighth

Amendnent's requirenent of reliability in capital
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sent enci ng.

As applied to the case at bar, Fitzpatrick's jury
was instructed on the aggravating circunstances of
conviction of prior violent felony, commtted in the
course of a "Robbery and/or Burglary, and especially
hei nous, atrocious or cruel (VI, R1024; XvlI, T1171-2).
O these, only Appellant's prior conviction for robbery
was undi sputed and presunmably found by the jury®.
Because there is no witten (or oral) jury finding on
aggravating circunstances, we sinply cannot tell
whether a majority of the jury found that the nurder of
Hol | i nger was acconpani ed by either a robbery or a
burglary, or both. Nor can we be certain that the jury
found that HAC was proven beyond a reasonabl e doubt.

In short, an 8-4 majority of the jury nay have
relied solely on Fitzpatrick's prior conviction for
robbery as an aggravating factor and determ ned that it
was enough in itself to outweigh the mtigation. |If
so, the court's finding and wei ghing of the

cont enpor aneous felony (robbery) aggravator and HAC

*This conviction was stipulated to by both
prosecution and defense (XIV, T859-60, 881-2).
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anounted to overrides of the jury's "acquittals" on
t hese aggravating factors. |[If aggravating circum
stances are properly viewed as el enents of capital
mur der whi ch nust be proved in order to inpose a death
sentence in Florida, the judge at bar may have usurped
the jury's constitutional prerogative under the Sixth
Amendnment to find the facts necessary to sanction
Appel l ant' s sentence of death.

Appel | ant acknow edges that his argunent conflicts
with earlier decisions of the United States Suprene

Court such as Hldwin v. Florida, 490 U S. 638 (1989)

and Spaziano v. Florida, 468 U S. 447 (1984). However,

t hese deci sions were predicated upon a view of Florida
capital sentencing where the jury's role was strictly
advi sory and the judge was the actual sentencer. In
H |dw n, the Court rejected the defendant's contention
that a specific finding by the jury on the aggravating
ci rcunstances authorizing a sentence of death was
constitutionally required by the Sixth Anmendnent. The

Hldw n court quoted fromMMIlan v. Pennsylvania, 477

U.S. 79, 93 (1986):

there is no Sixth Anmendnent right to
jury sentencing, even where the
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sentence turns on specific findings of
fact.

490 U.S. at 640.

This |l anguage from MM Il an was specifically
limted by Justice Stevens' opinion in Apprendi to
"cases that do not involve the inposition of a sentence
nore severe than the statutory maxi numfor the offense
established by the jury's verdict". 530 U S at 487,

n. 13. As previously pointed out, a Florida jury's
verdict of qguilt for first-degree nurder only
establishes a sentence for life inprisonnment w thout
possibility of parole. Therefore, Hldwn's continued
viability is certainly questionable.

Moreover, the Court's recognition in Espinosa that
both jury and judge are co-sentencers under the Florida
statute brings into question the other prem se
supporting Hldwn - that the jury's role is nerely
advi sory and hence not constitutionally significant.
Espi nosa represents a clear break with the Court's

prior view, as held in Lanbrix v. Singletary, 520 U. S.

518, 536 (1997), it "announced a new rul e".

B) Qher Ranmifications of Apprendi.
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Apprendi further held that any fact which increases
t he maxi mum penalty for a crinme nust also be charged in
the indictnent. This holding is grounded in due
process and the clause of the Sixth Arendnent providing
that the accused "be infornmed of the nature and cause
of the accusation”. The sane | anguage appears in
Article I, section 16 of the Florida Constitution.

At bar, no aggravating circunstances were charged
in the indictnent. As previously nentioned,
Appel lant's pretrial "Mtion for Statenent of
Aggravating G rcunstances" directly attacked the
State's failure to specify the aggravating circum
stances and relied upon the sane constitutional grounds
(1V, R627). The trial court's denial of the notion was

in accord wiwth caselaw fromthis Court. See, Sireci

v. State, 399 So. 2d 964, 970 (Fla. 1981), cert. den.,

456 U.S. 984 (1982) (failure to charge aggravating
circunstances in the indictnent does not deprive the
trial court of jurisdiction to inpose a death sentence)

and Maxwel|l v. State, 443 So. 2d 967, 970 (Fla. 1983)

(failure to give the defendant notice prior to trial of

the potential aggravating circunstances is a not a
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deni al of due process). However, after Apprendi these
hol di ngs may no | onger be good | aw.

It is a matter of sone curiosity that in the non-
capital arena, this Court has gone beyond the
requi renments of Apprendi with respect to jury
factfinding. In State v. Harbaugh, 754 So. 2d 691

(Fla. 2000), this Court considered the bifurcated
proceedings in a trial for felony DU . The Harbaugh
court held that a defendant is entitled to a jury trial
on both the present DU charge and during the separate
proceedi ng where the State nust prove three prior

m sdeneanor DUl convictions. Apprendi, by contrast,
allows the judge to find the fact of prior convictions
because such convictions (absent a waiver of jury
trial) were obtained by a verdict of proof beyond a
reasonabl e doubt returned by prior juries.

The Har baugh decision rests on the rational e that
the prior offenses are an elenent of the crine of
felony DU and a jury nust determne guilt on every
el ement of a charged offense. However, as Apprendi
points out, the difference between "elenents" of an

of fense and "sentencing factors" is a "constitutionally
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novel and elusive distinction". 530 U S. at 494. The
appropriate distinction is whether "the required
findi ng expose[s] the defendant to a greater puni shnent
than that authorized by the jury's guilty verdict".
1d.

Regar dl ess of whet her an aggravating circunstance
I n
8921.141(5), Fla. Stat. is |abeled a sentencing factor
or an elenent of the offense of nurder eligible for a
sentence of death, it is the finding of an aggravating
ci rcunstance which "exposes the defendant to a greater
puni shnent”. As Justice Adkins recognized in State v.
D xon, 283 So. 2d 1, 9 (Fla. 1973), "The aggravating
circunstances ... actually define those crines ... to
whi ch the death penalty is applicable. As such, they
nmust be proved by a reasonabl e doubt before being
consi dered by judge or jury." The only constitutional
flaw in the Dixon analysis is the |ack of a requirenent
that the jury actually return findings as to which
aggravating circunstances were proved.

As expl ai ned above, this flawis a crucial one

whi ch makes Fitzpatrick's sentence of death
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unconstitutionally inposed under the Sixth and
Fourteenth Anmendnents and constitutionally unreliable
under the Ei ghth Amendnent. Accordingly, the death
sentence shoul d be vacated and the circuit court

ordered to resentence Fitzpatrick to life inprisonnent.
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CONCLUSI ON

Based upon the foregoing argunent, reasoni ng and
authorities, Paul Fitzpatrick, Appellant, respectfully
requests this Court to grant himrelief as foll ows:

As to Issues I-111l, reversal of conviction and
remand for a newtrial.

As to Issues IV and V, vacation of death sentence
and remand for a resentencing proceedi ng before the
j udge.

As to Issue VI, vacation of death sentence and
remand for inposition of a sentence of life

| mpri sonnent.
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