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STATEMENT OF THE CASE

Appellant will rely upon the statenent of the case

presented in his initial brief.

STATEMENT OF THE FACTS

One correction needs to be nade to Appellee's
rendition of the facts. At page 18-9 of Appellee's
brief, during a summary of Appellant's testinony, it is
asserted:

Brown apol ogi zed to Menard, telling him

he didn't know what was going on and

that he didn't nean to be doing this.
In fact, it was Fitzpatrick who apol ogi zed to Menard and
tried to nake him nore confortable by lighting a ciga-
rette and holding it for Menard to snoke (XIl, T590-1).
During his own testinony, Menard also stated that

Fitzpatrick was apologetic and lit a cigarette for him

(X, T247).



ARGUMENT

| SSUE |
THE TRI AL JUDGE ERRED BY RULI NG
THAT SUBM SSI ON OF THE CASE TO
THE JURY ON FELONY MURDER W TH
ALTERNATI VES OF BURGLARY OR
ROBBERY AS THE UNDERLYI NG
FELONI ES WAS HARM_LESS ERROR.

Appel l ee argues that the action taken by the
Legislature in creating 8810.015, Fla. Stat. (2001)
should be held to nullify the trial court's error in
denying Fitzpatrick's notion for judgnent of acquittal as
to burglary as an wunderlying felony to first degree
felony nurder. In Appellee's view, the legislative
clarification of intent as to how the "remaining in"
| anguage of the burglary statute should be interpreted by
the courts neans that what was error at the tine of
Fitzpatrick's trial is no longer error. In fact,
Appel | ee asserts that the Legislature's directive in
subsection (2) that the statutory interpretation be nade

retroactive to February 1, 2000 (two days before this

Court's opinion in Delgado v. State, Case No. SC88638

Issued and two weeks before Fitzpatrick's trial

comenced) is tantanmobunt to expunging Delgado from



Fl ori da casel aw.

A) Legislative Intent.

Appel | ant does agree with Appellee that "l egislative
intent is the polestar that guides” this Court's

interpretation of a statutory provision. Mlaughlin v.

State, 721 So. 2d 1170, 1172 (Fla. 1998). Wth respect
to the burglary statute, since 1975 the definition of
burglary has included the "remaining in" |anguage at
| ssue. See, ch. 74-383, section 31, Laws of Florida and
conpare the prior burglary statute, 8810.01, Fla. Stat.
(1973). While the 2001 Legislature can say definitively
what its intent is, it really cannot speak for the 1974
Legi sl ature which passed the statute. As the United
States Suprene Court has recogni zed:

the view of a |ater Congress does not

establish definitively the nmeani ng of an

earlier enactnent, but it does have

persuasi ve power.

Bell v. New Jersey, 461 U S. 773, 784 (1983). Justice

Barkett in her concurring in part, dissenting in part

opinion to State v. Smth, 547 So. 2d 613 (Fla. 1989)

wWr ot e:

Future statenments of intent may be used

3



t o gui de construction of prior statutes,

but they may not be regarded as
definitive and unrebuttable. This is
only reasonable. A future legislature
may sinply be wong inits assessnent of

what a prior legislature actually
I nt ended.

547 So. 2d at 620.

Appel | ee woul d have this Court substitute the intent
of the 2001 Legislature for the construction given by the
Del gado najority to the definition of burglary applicable

to Fitzpatrick's trial. Relying on Lowy v. Parole and

Probati on Conm ssion, 473 So. 2d 1248 (Fla. 1985), he

urges this Court to accept 8810. 015, Fla. Stat. (2001) as
"alegislative interpretation of the original |aw and not
as a substantive change thereof". 473 So. 2d at 1250.
This ignores the fact that the legislature in Lowy acted
to correct an opinion of the Attorney GCeneral, rather
than a decision of this Court. Furthernore, the
subsequent legislationin Lowy benefited the prisoner as
opposed to nmaking it easier for the State to convict him
of burglary.

O her caselaw cited by Appellee is al so i napplicable
to legislation which changes the type of evidence

sufficient to prove an elenent of a crine. |In State v.



Onen, 696 So. 2d 715 (Fla. 1997) the question was whet her
the doctrine of "law of the case" would apply to a prior
decision of this Court which granted the defendant a new
trial based upon a violation of his Mranda rights.
Subsequent to the decision, the United States Suprene
Court held in another case under simlar facts no Mranda
violation occurred. Rather than barring the defendant's
confession fromhis retrial as "law of the case" would
mandat e, the Ownen court held that an i nterveni ng deci sion
by a higher court is the type of exceptional situation
which justifies a departure from adherence to the
doctrine of |aw of the case.

No | egi sl ative action was involved in Onen; the issue
was sinply whether this Court should correct its earlier
view of the law which it now deened to be error.

However, in Trotter v. State, 690 So. 2d 1234 (Fla.

1996), a subsequent | egi sl ative enact nent whi ch
conflicted with this Court's holding in Trotter's prior
appeal [576 So. 2d 691 (Fla. 1990)] was also held to be
a type of exceptional situation which warranted
nodi fication of the law of the case. The Trotter

majority | abel ed the | egislative enactnment a "refinenent”



rather than a substantive change to death penalty | aw
At bar, one cannot deny that 8810.02(1)(b), Fla.
Stat. (2001), which redefines burglary for offenses
commtted after July 1, 2001, represents a substantive
change in the aw. The question is whether the expressed
| egi sl ative intent that the unanended burgl ary statute be
interpreted by Florida courts in the pre-Del gado manner

can or should be given effect in Fitzpatrick's appeal .

B) Cases Where This Court Has Not Let the

Legi slature Nullify Its Prior Hol ding.

One of the issues in Booker v. State, 514 So. 2d 1079

(Fla. 1987) was whether subsequent |egislation could
elimnate a defendant's right to appellate review of the

|l ength of a guidelines departure sentence which this

Court recognized in Albritton v. State, 476 So. 2d 158
(Fla. 1985). The Legislature had responded to Albritton

wi th an amendnent to 8921.001(5), Fla. Stat. (1985) which
el imnated appellate review for the extent of a departure
from a guidelines sentence. See, ch. 86-273, Laws of
Florida. The State argued that the anmendnent should be

applied to all defendants whose sentences were on appeal



after its effective date, July 9, 1986, regardless of
when the crinmes were commtted.

The Booker court observed that defendants who
commtted crinmes before the effective date of the anended
statute would I|ose their ability to <challenge a
gui del i nes departure sentence as an abuse of discretion
by the sentencing judge if the anendnent was applied

retroactively. Consequently, ex post facto provisions of

the Florida and Federal Constitutions neant that Florida
courts would continue to review the extent of a guide-
| i nes departure sentence for all defendants whose crines
were commtted prior to July 9, 1986.

Also in 1987, this Court considered in Carawan V.

State, 515 So. 2d 161 (Fla. 1987) whet her a defendant who
was convicted of both attenpted nmanslaughter and
aggravated battery based upon shooting the victim once
with a shotgun nust have one of the convictions vacated.
The Carawan court recognized that |egislative intent
controls whether multiple puni shnents can be inposed for
one act which violates nore than one crimnal statute.

The question was whether the presunption created by the



Bl ockburger® test, codified as 8§775.021(4), Fla. Stat.

(1985), was the only rule of construction which the
courts should apply in absence of a clear legislative
intent to punish a defendant for two crimnal offenses
comm tted during one episode.

The Carawan nmajority held that the rule of lenity,
codified as 8775.021(1), Fla. Stat. (1985), cones into
play as a rule of construction "when | egislative intent
I's equivocal as to the issue of multiple punishnments".
515 So. 2d at 168. Therefore, even when two crimnal
statutes each require proof of a fact that the other does
not, two convictions are inpermssible when "there is a
reasonabl e basis for concluding that the |legislature did
not intend nmultiple punishnments”. 515 So. 2d at 168.
The Carawan majority concluded that there was no evi dence
that the legislature intended to authorize nultiple
puni shnments when the separate offenses of aggravated
battery and attenpted nmansl aughter were conm tted by "one
single underlying act" and ordered the trial court to
vacate one of the convictions.

The Florida Legislature quickly reacted to the

'Bl ockburger v. United States, 284 U S. 299 (1932).
8




Carawan decision. In ch. 88-131, s. 7, Laws of Florida
subsection (4)(a) of section 775.021, Florida Statutes
was nodified and the legislature stated its intent "not
to allow the principle of lenity ... to determne
| egislative intent" wth specified exceptions. The
effective date of this legislation was June 24, 1988.
The question of whether this restoration of the pre-
Carawan interpretation of legislative intent would be

applied retroactively arose in State v. Smth, 547 So. 2d

613 (Fla. 1989). The State argued that the legislature
overrode Carawan and that the override should be
retroactively applied to crinmes committed before the
effective date of the bill. In a plurality decision,
this Court agreed that Carawan had been overridden but
hel d that the expression of legislative intent regarding
rul es of construction could not be retroactively appli ed.
The Smith court wote:

First, it is afunction of the judiciary
to declare what the |law is. 10 Fl a.
Jur. 2d, Constitutional Law, s. 166.
Al t hough legislative anmendnent of a
statute may change the aw so that prior
j udi ci al decisions are no |onger
controlling, it does not follow that
court decisions interpreting a statute
are render ed I nappl i cabl e by a
subsequent anendnment to the statute.




| nstead, the nature and effect of the
court decisions and the statutory
anmendnent nust be exam ned to determ ne
what |aw may be applicable after the
anendnent. See, 13 Fla. Jur. 2d, Courts
and Judges, s. 140.

547 So. 2d at 616. Applying this | anguage to the case at
bar, this Court cannot sinply allow nullification of
Del gado; rather, "the nature and effect" of Delgado and
8810. 015, Fla. Stat. (2001) "nust be examned to
determne what |aw nmay be applicable after the

anendment " .

C) Retrospective Application of 8810.015, Fla. Stat.

(2001) to Fitzpatrick Wuld Violate the Ex Post Facto

Pr ovi si ons of t he Uni t ed St at es and Fl ori da

Constitutions.

Article I, section 10 of the Florida Constitution
expressly prohibits certain | aws:
No bill of attainder, ex post facto | aw
or law inpairing the obligation of
contracts shall be passed.
The United States Constitution, Article I, section 10
simlarly prohibits the states frompassing ex post facto

|l aws. In Lindsay v. Washington, 301 U S. 397 (1937), the

United States Suprene Court observed that the essence of

10



the ex post facto constitutional provision is to

“"forbid[] application of any new punitive neasure to a
crime already consummated to the detrinent or materia
di sadvantage to the wongdoer”. 301 U S. at 401.

One of the recogni zed reasons for the constitutional
ban on ex post facto legislation is to "restrict[]
gover nnent al power by restraining arbitrary and

potentially vindictive legislation.” Waver v. G aham

450 U. S. 24 at 29 (1981); WAldrup v. Dugger, 562 So. 2d

687 at 691 (Fla. 1990). It also serves to "uphold[] the
separation of powers by confining the legislature to
penal decisions with prospective effect and the judiciary
and executive to applications of existing penal |aw"

Weaver v. Graham 450 U. S. at 29, n.10.

At bar, Fitzpatrick would clearly be di sadvant aged by
applying legislation enacted after his trial, 8810.015,
Fla. Stat. (2001), because nullification of Del gado woul d
have the effect of declaring the State's evidence at his
trial sufficient to prove the offense of burglary when
this evi dence  was i nsuf ficient under Del gado' s
I nterpretation of the burglary statute. As Chief Judge

Schwartz of the Third District wote in his concurring

11



opinion to Braggs v. State, 27 Fla. L. Wekly D379 (Fl a.

3d DCA February 13, 2002):

It seens obvious that overruling Del gado
occurred or wll occur only because of
chapter 2001-58, Laws of Florida. I n
ot her words, if the statute had not been
passed, Del gado woul d be applied to this
case, as it was in Lyons v. State, 791
So. 2d 36 (Fla. 2d DCA 2001) and El t aher
v. State, 777 So. 2d 1203 (Fla. 4th DCA
2001), review denied, 799 So. 2d 217
(Fla. 2001).
*

* *

To do otherwise, as a result of the
| ater statute (no matter how the
overruling opinion may be phrased), is
sinply to give that statute an adverse
retroactive effect which, in turn, is
directly forbidden by the ex post facto

cl ause. U S Const. art. 1, s. 10,
cl.1; Dugger v. WIllians, 593 So. 2d 180
(Fla. 1991).

27 Fla. L. Wekly at D381.

Al t hough the burglary statute did not change bet ween
the tine of this homcide (February 8, 1980) and the
enact nment of 8810. 015, Fl a. St at . (2001), t he
Interpretation of the "remaining in" |anguage of the
statute was not specifically limted by this Court to
"surreptitious remaining in" until the Del gado deci si on.
In fact, as of the tinme of the hom cide, no Florida court

had construed the "remaining in" portion of the burglary

12



statute.” |If the judicial construction of the burglary
statute as of February 8, 1980 were to be applied to

Fitzpatrick for ex post facto purposes, then this Court

certainly could not hypothesize that an earlier court, if
presented with the i ssue, woul d have necessarily preceded

Ray v. State, 522 So. 2d 963 (Fla. 3d DCA 1988) and hel d

that wthdrawal of consent to remain in a dwelling could
be proved by circunstantial evidence.

In short, the rule of lenity as applied in Del gado
nmust al so be applied to Fitzpatrick if this Court intends
to consider whether the 1980 interpretation of the
burglary statute should control this appeal. As the
Del gado majority wote:

the nost favorable interpretation of
Florida's burglary statute is to hold
that the "remai ning i n" | anguage applies

> See the dissenting opinion by Chief Justice Wells
I n Del gado:

The lawin respect to the "remaining in"
part of the burglary statute has been
settled in Florida since 1983 by this
Court's decisioninRoutly v. State, 440
So. 2d 1257 (Fla. 1983), and, in respect
to the withdrawal of the "remaining in"
consent, since 1988 by the decision in
Ray v. State, 522 So. 2d 963, 965 (Fl a.
3d DCA 1988).

776 So. 2d at 242.
13



only in situations where the renmaining

in was done surreptitiously. Thi s
interpretation is consistent with the
original intention of the burglary
statute. In the context of an occupied

dwel I ing, burglary was not intended to

cover the situation where an invited

guest turns crimnal or violent.

Rat her, burglary was intended to

crimnalize the conduct of a suspect who

terrorizes, shocks, or surprises the

unknow ng occupant.
776 So. 2d at 240. As the only evidence at bar shows
that Fitzpatrick was invited into Hollinger's residence,
his notion for judgnent of acquittal as to fel ony nurder
on the underlying felony of burglary should have been

granted and the resulting conviction nust be vacat ed.

D) Fundanental Fairness.

In Carnell v. Texas, 529 U S. 513 (2000), the Court

described the common interests served by the Ex Post
Facto C ause and the fundanental fairness provision of
the Due Process C ause of the Fourteenth Anmendnent as
foll ows:

A | aw reduci ng the quantum of evi dence
required to convict an offender is as
grossly unfair as, say, retrospectively
elimnating an elenent of the offense,
i ncreasing the puni shnent for an
exi sting of fense, or | owering the burden
of proof .... In each instance, the

14



governnent refuses, after the fact, to
play by its own rules, altering themin
a way that is advantageous only to the

St at e, to facilitate an easi er
convi ction. There is plainly a
f undanent al fairness interest, even

apart from any claim of reliance or
notice, in having the governnent abide
by the rules of law it establishes to
govern the circunmstances under which it
can deprive a person of his or her
| iberty or life.

529 U.S. at 532-3.

When Paul Fitzpatrick was tried during the week of
February 14-18, 2000, he was entitled to have the
judicial construction given to the burglary statute by
this Court in Delgado, decided February 3, 2000, applied
by the trial judge. He noved for judgnent of acquittal
as to burglary on the specific grounds that his entry
into Hol linger's house had been consensual (XlII, T561-5).
The trial court ruled that while "the presence was
consensual ", "I think it's a reasonable assunption that
the victim withdrew whatever consent that he may have
given to remain in the residence and, thus, it could be
found t he Defendant's conti nued presence in the apart nent
could have ampbunted to burglary" (XI, T570). Thi s

analysis is consistent with pre-Del gado caselaw and with

the retroactive expression of legislative intent.

15



However, at the tinme of Fitzpatrick's trial, it was
clearly error because burglary could not be proved by the
State under the Delgado construction of the burglary
statute.

It would be fundanentally unfair to Fitzpatrick to
I gnore the error commtted at his trial which allowed his
jury to convict him of felony nurder on a legally
| nsupportabl e basis. The legislature's |ater expressed
I ntent regarding the definition of burglary, even if nade
retroactive, cannot be applied to convert trial court
error in application of the then-existing | aw decl ared by
this Court into a legitimte ruling. As argued in
Fitzpatrick's initial brief, the error cannot be harn ess
and his conviction for first degree nurder nust be

vacat ed.

16



| SSUE ||
THE TRIAL COURT ERRED BY

LIMTING THE CROSSEXAM NATI ON
OF PAUL BROWN.

In Delaware v. Van Arsdall, 475 U S. 673 (1986), the

United States Suprenme Court wote:

W think that a crimnal defendant
states a violation of the Confrontation
Cl ause by show ng t hat he was prohi bited
from engaging in otherw se appropriate
cross-exam nation designed to show a
prototypical formof bias on the part of
the wtness, and thereby "to expose to
the jury the facts fromwhich jurors ...
could appropriately draw inferences
relating to the reliability of the wt-
ness."[citing Davis v. Al aska, 415 U. S
308, 318 (1974)]

475 U. S. at 680.

At bar, Appellee asserts that crossexam nation as a
matter of right is "limted to the subject matter of the
direct examnation and matters affecting the credibility
of the w tness". Brief of Appellee, page 44. Beyond
that, the trial court has "broad discretion". | d.
However, the inportance of crossexam nation nust be
recogni zed as central to a fair trial. The Court wote
In Chanbers v. M ssissippi, 410 U S. 284 (1973):

The right of cross-exam nation is nore

t han a desi rabl e rul e of trial
procedure. It is inplicit in the

17



constitutional right of confrontation,
and hel ps assure the 'accuracy of the
truth-determning process.' It is, in-
deed, 'an essential and fundanental
requi renent for the kind of fair trial
which is this country's constitutiona

goal.'" O course, the right to confront
and to cross-exam ne i s not absol ute and
may, in appropriate cases, bow to

accomodate other legitimate interests
inthe crimnal trial process. But its
denial or significant dimnution calls
i nto questionthe ultimate "integrity of
the fact-finding process" and requires
that the conpeting interest be closely
exam ned.
410 U. S. at 295.

At bar, Paul Brown was not only the star prosecution
w tness; he was al so the person accused by Appellant of
having commtted the nurder hinself. Therefore, notive
is alegitimate and rel evant area for crossexam nati on on
Brown just as it is relevant evidence to be presented by
t he prosecution against a crimnal defendant.

The State attributed a pecuniary notive to
Fitzpatrick for r obbi ng and killing Hol | i nger.
Certainly, Paul Brown had an equal pecuniary notive
because the two nen were sharing their Iimted financi al
resources. Mbreover, Paul Brown had a notive based upon
t he honosexual ity of the victimwhich Fitzpatrick did not

shar e. This 1is why defense counsel wanted to

18



crossexam ne Brown wth respect to his nental condition
of post-traunmatic stress syndrone, being nolested by his
father, and his accusation that state wtness Menard had
raped him when he was 16. Al'l of these subjects were
germane to Appellant's theory of defense that Brown was
the actual killer and Fitzpatrick was only present in
Hol | i nger' s residence when the hom ci de took pl ace.
Failure to all owthis crossexam nati on cannot be hel d
harm ess because the jury nust have considered Brown's
testinony (and not sinply the physical evidence) in
reaching their verdict. As to the penalty phase, the
prejudice is even greater. Gven the evidence, the jury
m ght have found Appellant guilty of first degree felony
murder while finding that Brown also participated.
Conflicting evidence on who actually killed a hom cide
victimis a reasonable basis for a jury to recommend a

sentence of life. Cooper v. State, 581 So. 2d 49 (Fl a.

1991); Pentecost v. State, 545 So. 2d 861 (Fla. 1989);

Wasko v. State, 505 So. 2d 1314 (Fla. 1987).

Simlarly, with a proper crossexam nation, the jury
could have concluded that Brow my have targeted

Hol | i nger, j ust as he did Menard, because of

19



honmosexual i ty. Evi dence t hat a Cco-perpetrator
mastermnds a crimnal episode has also been held a
reasonable basis for a jury's life recomendation.

Dolinsky v. State, 576 So. 2d 271 (Fla. 1991).

Because the State's notion in limne to restrict
crossexam nation of Paul Brown was granted, the jury was
not given a true picture of Brown's character, tainting
their assessnent of his credibility as a witness. A new

trial should be ordered.

| SSUE |11

THE TRIAL COURT ERRED BY
ALLON NG THE STATE TO PRESENT
COLLATERAL CRI ME EVI DENCE WHI CH
HAD NO UNI QUE SI M LARI TI ES AND
ONLY SHOWED APPELLANT' S
PROPENSI TY TO COWM T SIM LAR
OFFENSES.

Appel l ee argues in his brief that the collateral
crime evidence was properly admtted to prove A
identity, B) intent, C) notive, D) to rebut anticipated
defenses, and E) to establish the entire context out of
which the crimnal conduct occurred. Each of these
contentions will be addressed in separate subsections,

following the format of Appellee' s brief.
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A) To prove identity.

Appel l ee sets forth sonme simlarities between the
Menard and Hollinger incidents, but i gnores the
requirenment that a unique pattern be shown before
collateral crinme evidence nmay be used to prove identity.
The cases cited by Appellee where this Court held the
evidence adm ssible are readily distinguishable. For

I nstance, in Randall v. State, 760 So. 2d 892 (Fla.

2000), the defendant choked his sexual partners during
I ntercourse; a pattern of activity that was at | east

hi ghly unusual. Simlarly, in Schwab v. State, 636 So.

2d 3 (Fla. 1994) and Duckett v. State, 568 So. 2d 891

(Fla. 1990), the defendants targeted specific types of
young individuals to commt sexual offenses against and
followed a specific pattern to encounter their prey.

Chandler v. State, 702 So. 2d 186 (Fla. 1997) involved a

pattern of luring female tourists onto the defendant's
boat where they were sexually assaulted. These were

truly unique nodii operandi.

By contrast, being invited into a person's hone and
t hen robbi ng that person of stereo equi pnent (whether it

was preplanned or spontaneous) is an all-too-comon
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scenari o which does not point to a specific defendant.

E.9., Bowes v. State, 804 So. 2d 1173 (Fla. 2001); Bruno

v. State, 574 So. 2d 76 (Fla. 1991). It was error to
admt evidence of the Menard robbery to establish
Fitzpatrick's identity as the killer of Hollinger.

B) To prove intent.

The killer's intent was never in issue. Fitzpatrick
testified that Brown, not he, stabbed Hollinger to death.
There was no claimof self-defense or other issue where
I ntent woul d be rel evant.

C) To prove notive.

The State's theory has always been that Fitzpatrick
murdered Hol linger because Brown and Fitzpatrick were
desperate for noney. However, when Brown was asked how
long the funds that he and Fitzpatrick brought from
Massachusetts | asted, he testified:

A Wll, they never really dimnished
because every car that we stole, we were
stealing vans and people on vacation

they are leaving their stuff, their
personal itens in the vans thensel ves,
and we were taking them and hocking
them bringing themto pawn shops.

(X, T313). Al so, when Brown and Fitzpatrick left the

Floridan Hotel, they were able to stay with Brown's
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relatives for a couple of weeks. Thus, they were never
destitute.

Anot her problemw th adm tting evi dence of the Menard
I ncident to prove a pecuniary notive is that the notive
for terrorizing Menard and robbing himwas "to teach him
a lesson" (X, T300; X, T397). Appellee does not allege
that Hollinger was killed "to teach him a |esson";
therefore, the notives for the two crines were different.
Moreover, it was Brown's idea to rob Menard (X, T227-8;
244) . Fitzpatrick had always worked for a living (X
T296; X, T396).

Admttedly, the factual scenario in Heiney v. State,

447 So. 2d 210 (Fla. 1984), cited by Appellee, is simlar
to the case at bar. It should be noted that two justices
(Boyd and McDonal d) dissented fromthe majority opinion
I n Heiney on the ground that the prior crine evidence had
little relevance to the nmurder for which the defendant
was on trial and the prejudice clearly outweighed the
probati ve val ue. Also, in Heiney, the nurder victims
vehicle was driven cross-country and his credit cards
were used over a period of weeks. At  bar, both

aut onobi | es bel onging to the victins were abandoned a few
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hours or less fromthe crine scene.

D) To rebut anticipated defenses.

Appel | ee argues that coll ateral crine evidence nay be
admtted to rebut antici pated defenses. This may be fine
when the "anticipated defense" actually materializes.
However, this Court has reversed cases such as Perry V.

State, 801 So. 2d 78 (Fla. 2001) and Fitzpatrick v.

Wai nwight, 490 So. 2d 938 (Fla. 1986) where the State

presented prior bad act evidence against a defendant
under the guise of "anticipatory rebuttal".

Certainly, it mght be possible that Fitzpatrick's
defense would develop in such a manner that it would
"open the door"” to use of the Menard i ncident as rebuttal
evidence for the State. But unless the door is opened,
I nadm ssi bl e evidence remai ns i nadm ssi bl e regardl ess of
what the State m ght antici pate.

E) To establish the entire context out of which the

crimnal conduct occurred.

Appel | ee  next asserts that "the facts and
ci rcunstances surrounding the Menard crinmes occurring
only days earlier were essential to understandi ng how and

why the Hol | i nger nurder occurred in Florida and the jury
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would not Ilikely wunderstand the crinme wthout the
background i nformation". Brief of Appellee, p. 63. To
the contrary, the incidents were entirely separate.

VWiile the Menard incident was the inpetus for
Fitzpatrick and Brown to |eave Massachusetts to avoid
arrest, there was no i nherent reason why they had to cone
to Florida. They sinply cane to Florida for the sane
reason that many other tourists do in the winter or over
spring break. The jury could easily understand that
Fitzpatrick and Brown would cone to Florida to drink and
party w thout having to know about the crinme commtted
agai nst Menard.

The case nobst conparable to the facts at bar is

Castro v. State, 547 So. 2d 111 (Fla. 1989). Sever al
days before the defendant, Castro, stabbed the victimto
death with a steak knife, he had tied up another person
in the sane apartnent and threatened to stab himwth a
steak knife. This Court held that the w tness who had
been threatened on the prior occasion should not have
been allowed to testify about the event because it only
tended to show "bad character and propensity for violent

behavior". 547 So. 2d at 115.
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Adm ssion of Menard's testinony about the robbery
commtted by Brown and Fitzpatrick was error for the sane
reason. This Court should vacate Fitzpatrick's
conviction and order a new trial where the collateral
crinme evidence would not be admtted.

| SSUE |V
THE SENTENCI NG JUDGE ERRED BY
FAILING TO FIND AND WEICGH
M Tl GATI NG Cl RCUMSTANCES WHI CH
VWERE REASONABLY ESTABLI SHED BY
THE EVI DENCE.

Appel lant will rely upon his argunent as presented in

his initial brief.

| SSUE V

THE COURT ERRED BY DENYI NG
APPELLANT' S MOTI ON TO DECLARE
THE FLORIDA DEATH PENALTY
STATUTE UNCONSTI TUTI ONAL
BECAUSE IT PERMTS A JURY TO
RETURN A DEATH RECOMVENDATI ON
BY A SI MPLE MAJORI TY VOTE.

Appel lant will rely upon his argunent as presented in

his initial brief.
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| SSUE VI

APPELLANT" S SENTENCES OF DEATH
WERE | MPCSED I N VI OLATI ON OF
THE SI XTH, El GHTH AND
FOURTEENTH AMENDMENTS, UNI TED
STATES CONSTI TUTI ON BECAUSE THE
AGGRAVATI NG Cl RCUMSTANCES NEC-
ESSARY TO | MPOSI TI ON OF A DEATH
SENTENCE WERE NEI THER CHARGED
BY | NDI CTMENT NOR DETERM NED BY
H S JURY.

Appel | ee argues that Appellant did not preserve this
claimfor appellate review by presenting it in the trial
court. To the contrary, the constitutional framework for
the claimwas argued by trial counsel.

Regarding the failure of the State to charge any
aggravating ci rcunst ances I n t he | ndi ct nent,
Fitzpatrick's pretrial "Motion for St at enent of
Aggravating G rcunstances" argues:

3. Absent the notification of
aggravating circunstances, the use of
these aggravating circunstances to
sentence the Defendant to death would
violate the Accusation C ause of the
Sixth Amendnent and the Due Process
Cl ause of the Fourteenth Anendnent of
the United States Constitution and
Article |, Section 15(a) of the Florida
Consti tuti on.
(1V, R627). The notion goes on to contend:

Wthout an indication of the specific
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aggravating circunstances the State w | |
rely on and without a requirenent that
t he jury be specific regar di ng
circunstances it relied on in reaching
Its verdict, the sentencing process wl |
remain arbitrary.

Therefore, the Defendant requests
this court to order the State to I|ist
specific aggravating circunstances it
wll rely upon in seeking the death
penal ty. Additionally, the Defendant
request[s] the Court to obtain fromthe
jury a special verdict where the jury
notes the circunstances relied on in
reaching its verdict.

(1V, R629).

At page 79 of Appellee's brief, he partially quotes
from Appellant's in-court argunent to the trial judge.
In fairness, nore of Appellant's presentati on should have
been quoted to avoid misinterpretation. Counsel argued:

W have no way of know ng what factors
the State and the jury is using to
determ ne whether or not alife or death
recommendati on should be rendered. W
are not only asking the State to provide
us w th aggravating circunstances, we
are asking for a special jury verdict
formthat allows the jury to set forth
what factors they are considering in
recomrendation of |ife as opposed to
deat h.

(M1, R1320).
Taken together, all of the above argunents nmade in

the trial court were adequate to preserve Fitzpatrick's
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claims under the Sixth, Ei ghth and Fourteenth Anendnents.
Accordingly, this Court should decide the nerit of his

cl ai ns.
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