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MR. MANN’S PETITION FOR WRIT OF HABEAS CORPUS IS NEITHER UNTIMELY
NOR ABUSIVE.

Though this Court has previously denied notions to disn ss
based on the very sanme argunents, Respondent repeats themin its
response to M. Mann's petition. See Appendix A.

Respondent cites Florida Rule of Appellate Procedure 9.140
(j)(3)(B) as authority for her allegation that M. Mann’s petition
for habeas corpus relief is untinely and abusive. However,
Respondent neglected to cite section (b)(6)(E) of the very sane
Rul e, which specifically states, “[s]ubdivision (j) of this rule

shall not apply to death penalty cases.” Fla. Rule App. Pro. 9.140

(b)(6) (E). Respondent also neglected to note that the Commttee
Not es discussing the 1996 amendnents to Rule 9.140 specifically
state that Rule 9.140(b)(6)(E) “also nmakes clear that the tine
periods in rule 9.140(j) do not apply to death penalty cases.”
Thus, M. Mann’s petition for habeas corpus is not untinmely under
Rul e 9.140(j)(3)(B). Respondent’s spurious request that this Court
deny M. Mann’s petition, citing arule that clearly does not apply
to this case, nust be denied.

Respondent al so asserts that this Court should dismss this

petition as untinmely under McCray v. State, 699 So.2d 1366 (Fla.

1997). This is |likew se a disingenuous claim because McCray is
clearly distinguishable from M. Mann’'s case. On direct appeal
this Court reduced M. MCray’'s death sentence to life without a

possibility of parole for 25 years. MCray v. State, 416 So.2d 804
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(Fla. 1982). Fifteen years later, M. MCray filed a petition for
habeas corpus, relying on Rule 9.140(j)(3)(B) of the Florida Rules
of Appellate Procedure. At the time this Court dismssed M.
McCray’s petition, M. MCray’s case was not a death penalty case,
the petition was filed fifteen years after his conviction and
sentence becane final, and he relied on a rule that clearly does
not apply to M. Mann's case.

M. Mann's petition is tinely. M. Mnn did not, as the
Respondent asserts, wait several nonths after the conclusion of his
postconvi ction appeal to file his habeas petition (RB 14). Though
there is no specific deadline for death penalty cases in which the
conviction and sentence were final before January 1, 1994, M. Mann
filed his petition for habeas corpus relief |less than one nonth
after this Court issued the nandate denying his 3.850 appeal. See

Robi nson v. Moore, 773 So.2d 1 n.1 (Fla. 2000). M. Mann's petition

is clearly not, as the Respondent asserts, unconscionable or
dilatory (RB 11). M. Mann’s petition for habeas corpus relief was
tinely filed, and Respondent’s request that this Court dismss it

as untinely and abusive nust be deni ed.



CLAIM I

THE FLORIDA DEATH SENTENCING STATUTE AS
APPLIED IS UNCONSTITUTIONAL UNDER THE FIFTH,
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS OF
THE UNITED STATES CONSTITUTION AND
CORRESPONDING PROVISIONS OF THE FLORIDA
CONSTITUTION. APPELLATE COUNSEL WAS
INEFFECTIVE FOR FAILING TO RAISE THE TRIAL
COURT’S CORRESPONDING ERRORS ON APPEAL.

1. Procedural application of Apprendi

A. Respondent first <clainms that Apprendi is newlaw, the
application of which counsel could not foresee (RB 16-17). The
United States Suprene Court stated alawis newif “the result was
not dictated by precedent existing at the tinme the defendant’s

conviction became final”. Teague v. Lane, 489 U S. 288, 301

(1989). The result in Apprendi was clearly dictated by precedent
existing at the tine Larry Mann's sentence becane final, and
Apprendi, therefore, did not announce new | aw.

In Wnship, the United States Suprenme Court held, “the due
process cl ause protects the accused agai nst conviction except upon
proof beyond a reasonable doubt of every fact necessary to

constitute the crime with which he is charged.” 1n the Matter of

Sanmuel Wnship, 397 U.S. 358, 364 (1970). In Millaney v. WI bur,

t he Suprenme Court extended Wnship's protections to determ nations
of length of sentence as well as determnations of gquilt and

i nnocence. Millaney v. Wlbur, 421 U S. 684, 699 (1975). This was

consistent with the common | aw noti on that:



Where a statute annexes a higher degree of
puni shrent to a comon-law felony, i f
commtted under particular circunstances, an
indictnment for the offence, in order to bring
the defendant wi thin that higher degree of
puni shment, nust expressly charge it to have
been comm tted under those circunstances, and
must state the circunstances with certainty
and precision. [2 M Hale, Pleas of the Crown
*170] .

Apprendi v. New Jersey, 120 S . C. 2348, 2355 (2000) gquoting

Archbol d, Pl eadi ng and Evidence in Crimnal Cases, at 51.

In MM Ilan v. Pennsylvania, the Suprene Court held that a

Pennsyl vania statute did not violate the Wnship and Mill aney
boundari es because it limted the sentencing judge s discretion
wi thin the avail able range of penalties:

Section 9712 neither alters the maximum
penalty for the crime committed nor creates a
separate offense <calling for a separate
penalty within the range already available to
it without the special finding of wvisible
possession of a firearm

MMllan v. Pennsylvania, 477 US. 79, 87-88 (1986) (enphasis

added) .

The precedent existing at the tinme of Larry Mann's second
penalty phase dictated that provisions which increase a naxi mm
penalty for a crime commtted are el enents of the crinme which nust
be charged in an indictnent, submtted to a jury, and proven beyond
a reasonabl e doubt. The aggravating factors in Larry Mann's case
did not conply with these standards dictated by the Sixth and

Fourteenth Anmendnments, and the resentencing court refused to



correct these errors by denying Larry Mann’s Motion for Statenent
of Aggravating G rcunstances and denurrer to the indictnent (S.S.
Vol . I, 97, 155-62, Vol. 11, 220-224). Appell ate counsel perforned
deficiently by failing to raise these errors on appeal. Had
appel l ate counsel raised these errors on appeal, this Court
probably woul d have vacated M. Mann’s death sentence and remanded
his case for a new penalty phase.

B. Alternatively, i1f, as Respondent suggests, Apprendi isS new
law, it is newlaw for which Teague permts retroactive application
(RB 16-17). Before Apprendi, the law was “susceptible to debate
anong nmany reasonable m nds” because no case before Apprendi
specifically stated that, under state law, any fact (other than
prior conviction) that increases the maxi num penalty for a crine
must be charged in an indictnent, submtted to a jury, and proven

beyond a reasonable doubt. Butler v. MKeller, 494 U S. 407, 415

(1990); Apprendi, 120 S. . 2348, 2355 citing Jones v. United

States, 526 U.S. 227, 243, n.6 (1999).

This new law nust be applied retroactively because
retroactively, it wi | i nprove accuracy and “alter our
under st andi ng of the bedrock procedural elenents essential to the

fairness of a proceeding”. Sawer v. Smth, 497 U S. 227, 243

(1990)(citations omtted). Retroactive application would inprove
the accuracy because Larry Mann would have the notice and

opportunity to defend against aggravating factors to ensure the



appropriate sentence. The fundanmental Sixth Anendnent and
Fourteenth Anendnment rights conpelled under Apprendi are “bedrock
procedural elenments essential to the fairness of a proceeding”.

Sawer v. Smith, 497 U S. 227, 243. Thus, Apprendi is new |aw

whi ch nust be applied in Larry Mann’s case.
2. Application of Apprendi under Florida law

The Florida Legislature’s plain |language in Florida Statute
775.082 now, and at the tinme of Larry Mann’s second penalty phase,
clearly makes aggravating circunstances el enents of death penalty
eligible first degree nurder rather than sentenci ng consi derations
(RB 19-21). Because, under Florida |law, the effect of finding an
aggr avat or exposes the defendant to a greater puni shnent than that
aut hori zed by the jury’'s guilty verdict al one, the aggravator is an
el emrent of the death penalty eligible of fense which nust be charged
in the indictnent, submtted to a jury, and proven beyond a
reasonabl e doubt. Apprendi, at 2365.

Though the Apprendi najority specifically upheld the Arizona

deat h penalty sentenci ng schene addressed in WAlton v. Arizona, the

Court did not address the Florida death penalty schene which is
significantly different. Apprendi, 120 S.C. at 2366 citing Walton
v. Arizona, 497 U S. 639, 647-49 (1990). The Arizona statute

uphel d in Apprendi provides:

A person guilty of first degree murder as
defined in § 13-1105 shall suffer death or
inprisonment in the custody of the state
depart nment of corrections for life as
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determ ned in accordance with the procedures
provided in subsections B through G of this
section.

8 13-703 Arizona Statutes (1985) (enphasis added). Death is clearly

Wi thin the maxi num penalty for first degree nurder in Arizona.

Contrarily, in Florida, death is not within the maxinmum
penalty for a nere conviction of first degree nurder. At the tine
of Larry Mann's second penalty phase, Florida statute 775.082
provi ded:

A person who has been convicted of a capital
fel ony shall be punished by life imprisonment
and shall be required to serve no | ess than 25
years before becomng eligible for parole
unless the proceeding held to determine
sentence according to the procedure set forth
in s. 921.141 results in findings by the court
that such person shall be punished by death,
and in the latter event such person shall be
punished by death.

8 775.082 Fla. Stat. (1989)(enphasis added). If a court sentenced
a defendant immediately after conviction, the court could only

inpose a life sentence. 8 775.082 Fla. Stat. (1994). Ther ef or e,

in Florida, unlike Arizona, the death sentence is not wthin the
statutory maxi mum sentence, as analyzed in Apprendi, because it
increases the penalty for first degree nurder beyond the life
sentence a defendant is eligible for based solely upon the jury’'s
guilty verdict.

This critical difference between the Florida and Arizona

sent enci ng schenes proves that the dicta in Apprendi uphol ding the



Ari zona schene does not apply to Florida. Florida statute 775.082
clearly puts death outside the statutory maxinmum penalty for
Apprendi analysis, and is therefore, unconstitutional.

The Fl ori da deat h penal ty sent enci ng statute was
unconstitutional as applied in Larry Mann’'s case. The trial court
erred in denying the notions which could have corrected the
constitutional errors. Because the court denied Larry Mann’s
Motion for Statenment of Aggravating G rcunstances and denurrer to
the indictnent, he was tried by anmbush (S.S. Vol. 1, 97, 155-62,
Vol . 11, 220-224). For exanple, had the indictnent stated the
aggravators the state intended to prove to make Larry Mann el igible
for the death penalty, he would have known that the prosecution
intended to use the | ewd and | asci vious assault on a child under 14
instruction with the felony nmurder aggravator, and prepared an

appropriate defense. See Mann v. State, 603 So.2d 1141, 1143

(1992).

Appel | ate counsel was ineffective for failing to raise on
appeal that the Statute as applied violated Larry Mann’s Fifth
Si xth, Ei ghth, and Fourteenth Amendnent rights, and that the trial
court erred in refusing to grant notions which could correct those
errors. Neither the constitutional errors, nor appell ate counsel’s
errors are harnl ess. The denial of a jury verdict beyond a
reasonabl e doubt has unquantifiable consequences and is a

“structural defect in the constitution of the trial nmechani sm



whi ch defies analysis by ‘harm ess error’ standards”. Sullivan v.

Loui siana, 508 U S. 275, 2081-83 (1993) gquoting Arizona V.

Ful ni nante, 499 U.S. 279, 308-312 (1991).
CLAIM II

THE PROSECUTOR’S MISCONDUCT THROUGHOUT THE
PENALTY PHASE RENDERED LARRY MANN’S DEATH
SENTENCE UNRELIABLE IN VIOLATION OF THE SIXTH,
EIGHTH, AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION AND THE
CORRESPONDING PROVISIONS OF THE FLORIDA
CONSTITUTION. THE TRIAL COURT ERRED IN
ALLOWING THE MISCONDUCT WHICH VITIATED LARRY
MANN’S RIGHTS TO A FAIR PENALTY PHASE AND
APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING
TO RAISE THIS CLAIM ON DIRECT APPEAL.

CLAIM III

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING
TO RAISE ON APPEAL THE TRIAL COURT’'S ERROR AND
THE STATE’S UNCONSTITUTIONAL MISCONDUCT IN
MAKING SEXUAL ASSAULT THE FOCUS OF LARRY
MANN’S PENALTY PHASE. THIS VIOLATED THE
FIFTH, EIGHTH, AND FOURTEENTH AMENDMENTS OF
THE UNITED STATES CONSTITUTION AND THE
CORRESPONDING PROVISIONS OF THE FLORIDA
CONSTITUTION.

Claims Il and Ill are intricately rel ated. Usi ng i nproper
argunent and inproper introduction and focus on collateral
character evidence, the prosecution changed the focus of Larry
Mann's penalty phase from the proper weighing of aggravating and
mtigating circunstances to inproper character attacks and
i nsi nuations of unproven crines. The prosecutor’s remarks and

i nsi nuati ons becanme the focus of Larry Mann’s penalty phase. The



questions the jury submtted to the court during deliberations
clearly prove that the jury considered the inproper character
evi dence and insinuations of other unproven crinmes when deciding
whet her Larry Mann would live or die (S.S. Vol. XVl 2081-82). This
denied Larry Mann his constitutional rights to a fair penalty

phase. Sinse v. State, 602 So.2d 1253, 1257 (Fla. 1992). Had

appel l ate counsel raised this fundanental error on appeal, this
Court probably woul d have vacated the death sentence and renmanded
the case for a new penalty phase.

ARGUMENT AS TO REMAINING CLAIMS

M. Mann will rely on argunent presented in his initial
Petition for Wit of Habeas Corpus regarding these issues.

CONCLUSION AND RELIEF SOUGHT

For all the reasons discussed herein, M. Mnn respectfully

urges this Honorable Court to grant habeas relief.
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