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STATEMENT REGARDING TYPE

The size and style of type used in this brief is 12-point

Courier New, a font that is not proportionately spaced.

STATEMENT OF THE CASE

Respondent accepts Petitioner’s statement of the case and

facts.
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SUMMARY OF THE ARGUMENT

Issue I : The prison releasee reoffender statute applies to bur-

glary of an “unoccupied” dwelling. The statute is not ambiguous

and there is no need to resort to the legislative history of the

statute under such circumstances.  There is no legal distinction

between burglary of a an occupied or unoccupied dwelling.

Issue II : The prison releasee reoffender statute does not violate

the single subject rule, does not violate the constitutional prin-

ciple of separation of powers and does not violate constitutional

prohibitions against cruel and unusual punishment, vagueness, due

process, equal protection and overbreadth.  
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ARGUMENT

ISSUE I

WHETHER THE PRISON RELEASEE REOFFENDER ACT CAN
BE APPLIED TO THE OFFENSE OF BURGLARY OF AN
UNOCCUPIED DWELLING.

Petitioner’s argument, that the prison releasee reoffender

does not apply to defendants charged with the offense of burglary

of an unoccupied dwelling has not only been rejected by the Second

District Court of Appeals in Medina v. State, 25 Fla. L. Weekly D

D221 (Fla. 2d DCA January 21, 2000) but also by the First District

in Foresta v. State, 25 Fla. L. Weekly D 498 (Fla. 1st DCA February

21, 2000).

The Prison Releasee Reoffender Act (PRR), §775.082(8), Fla.

Stat. (1997), provides in pertinent part:

(8)(a)1.  “Prison releasee reoffender”
means any defendant who commits, or attempts
to commit:

*          *          *          *

           q. Burglary of an occupied structure or dwelling

Petitioner argues that the Prison Releasee Reoffender Punishment

Act does not apply to him because he was charged only with burglary

of a dwelling which was unoccupied at the time of the offense and

the statute requires that the dwelling be occupied at the time the

burglary occurs.  Respondent submits that the statute applies to

those charged with the offense of burglary of a dwelling regardless

of whether the dwelling is occupied or unoccupied at the time of
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the offense.

     Legislative intent is the polestar by which the court must be

guided in construing enactments by the legislature.  Florida Birth-

Related Neurological Injury Compensation Ass’n v. Florida Division

of Administrative Hearings, 686 So.2d 1349 (Fla. 1997): See Depart-

ment of Revenue v. Kemper Investor’s Life Ins. Co., 660 So.2d 1124

(Fla. 1st DCA 1995) (the primary purpose designated should deter-

mine the force and effect of the words used and no literal inter-

pretation should be given that leads to an unreasonable or ridicu-

lous conclusion or purpose not intended by the legislature.). Even

though criminal statutes must be strictly construed, strict con-

struction is subordinate to the rule that the intention of the

lawmakers must be given effect.  State ex. rel. Washington v.

Rivkind, 350 So.2d 575, at 577 (Fla. 3d DCA 1977). 

     The word “or” when used in a statute is generally to be con-

strued in the disjunctive.  See Telophase Soc. Of Florida v. State

Board of Funeral Directors and Embalmers, 334 So.2d 563 (Fla.

1976); McKenzie Tank Lines, Inc. V. McCauley, 418 So.2d 1177 (Fla.

1st DCA 1982); Kirsey v. State, 433 So.2d 1236, 1241 n.2 (Fla. 1st

DCA 1983)(generally, use of the disjunctive “or” in a statute indi-

cates alternatives were intended and requires that such alterna-

tives be treated separately; hence, language in a clause following

a disjunctive is considered inapplicable to subject matter in the

preceding clause.).  Thus the term “occupied structure” should be

considered distinct from dwelling since the two terms are separated
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by the word “or”.

Moreover, to interpret the statute as the petitioner contends

is contrary to the legislature’s intent.   There is no such crime

as burglary of an “occupied” dwelling.  Section 810.02(3) Fla.

Stat.  (1997), provides only for the offense of burglary of a

dwelling. It draws no distinction between an occupied or unoccupied

dwelling making both a second degree felony while it does require

that a structure be occupied:

(3) Burglary is a felony of the second
degree, punishable as provided in s. 775.082,
s. 775.083, or s. 775.084, if in the course of
committing the offense, the offender does not
make an assault or battery and is not and does
not become armed with as dangerous weapon or
explosive, and the offender enters or remains
in a:

(a) Dwelling, and there is another person
in the dwelling at the time the offender en-
ters or remains;

(b) Dwelling, and there is not another
person in the dwelling at the time the
offender enters or remains;

(c) Structure, and there is another per-
son in the structure at the time the offender
enters or remains...

A defendant is guilty of the crime of burglary in the second

degree pursuant to section 810.02(3) when he enters or remains in

a dwelling regardless of whether it is occupied or not.  On the

other hand, the same section requires that structure be occupied in

order to constitute a second degree felony.  The issue of whether

or not the dwelling is occupied or not has no relevance to the
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offense of burglary of a dwelling; however the issue is of critical

importance, and actually defines the crime, when the offender en-

ters a structure.  If the structure is unoccupied then the crime is

a third degree felony pursuant to § 810.02(4), Fla. Stat. (1997)

Although §810.02(3)(a) & (b) does address the situation when

the burglary of a dwelling is occupied or unoccupied, this is

merely to indicate that whether the dwelling is occupied or not at

the time of the offense is irrelevant in determining whether the

offense is to be categorized as a second degree felony.  It is

clear that the legislature intended persons who burglarized dwell-

ings, whether occupied or unoccupied, to be charged with a second

degree felony. 

It is clear then that s. 775.082(8)(a)1.q  when it states as

a qualifying offense, “Burglary of an occupied structure or dwell-

ing” is referring to s. 810.02(3) of the burglary statute which

makes burglary a second degree felony if the object entered is (1)

an occupied structure [s. 810.02(3)(c)] or (2) a dwelling - regard-

less of whether it is occupied or not [s.810.02(3)(a) and (b)].

Thus because there is no need to distinguish between an occupied or

unoccupied dwelling, the word “occupied” in the Prison Releasee

Reoffender Punishment Act is meant to modify only the word “struc-

ture.”  See Perkins v. State, 682 So.2d 1083 (Fla. 1996) where the

court stated that occupancy is no longer a critical element in

regards to dwellings. To quote the court, “It apparent that the

legislature has extended broad protection to building or convey-
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ances of any kind that are designed for human habitation.  Hence an

empty house in a neighborhood is extended the same protection as

one currently occupied.” Id. at 1085. “While drawing a distinction

between occupied and unoccupied structure or conveyance, the bur-

glary statute draws no distinction between burglary of a an occu-

pied dwelling and burglary of an unoccupied dwelling.” Howard v.

State, 642 So.2d 77, 78 (Fla. 3d DCA 1994) (emphasis in original).

Furthermore, it is helpful to review the Florida Standard Jury

Instruction on burglary, which indicates that burglary of a dwell-

ing (occupied or unoccupied) is one crime.  The standard instruc-

tion on burglary states:

The punishment provided by law for burglary is
greater if the burglary was committed under
certain aggravating circumstances.  Therefore,
if you find the defendant guilty of burglary,
you must then consider whether the State fur-
ther provided those circumstances.

          *          *          *

Structure is a dwelling:     If you find that
while the defendant made no assault and was
unarmed, the structure entered was a dwelling,
you should find him guilty of burglary of a
dwelling.

Human being in structure or conveyance:   If
you find that while the defendant made no as-
sault and was unarmed, there was a human being
in the [structure] [conveyance] at the time he
[entered] [remained in] the [structure] [con-
veyance], you should find him guilty of bur-
glary of a [structure] [conveyance] with a
human being in the [structure] [conveyance]

Fla. Std. Jury Instr. (Crim), p. 136-137.

It should be noted that a clear and logical reading of these in-
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structions shows that the jury is never asked to determine whether

the dwelling entered is occupied or unoccupied at the time of the

burglary.  All that the jury is asked to determine is in the bur-

glary was of a dwelling.  On the other hand, the jury is specifi-

cally asked to determine if the structure was occupied at time of

the offense.

It clear that from a reading of both the burglary statute and

from the standard jury instructions that there is no distinction

drawn by the legislature or the courts with regard to whether the

a dwelling is occupied or unoccupied at the time of the offense.

Because there is no distinct crime of “burglary of occupied

dwelling”, it is clear that the legislature did not intend the word

“occupied” in the Prison Releasee Reoffender Punishment Act to

modify both structure and dwelling.  On the other hand, because

there is a distinct between “burglary of an occupied structure” and

“burglary of an unoccupied structure”, it is clear that the legis-

lature intended that the term “occupied” to modify the term struc-

ture.

Petitioner seeks to bolster his argument by resort to the

legislative history of the PRR statute and the preamble of the

enacting legislation.   Such investigation is not warranted.  The

legislative history of a statute is irrelevant when the wording of

the statute is clear and unambiguous. Streeter v. Sullivan, su-

pra.(Fla. 1987)(Legislative history of statute is irrelevant where

wording of statute is clear and unambiguous); Pardo v. State, su-
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pra.(It is a fundamental principle of statutory construction that

where language of a statute is plain and unambiguous there is no

occasion for judicial interpretation); Mancini v. Personalized Air

Conditioning & Heating, Inc, supra.; and State v. Cohen,

supra.(When the language of a statute is clear and unambiguous and

conveys a clear and definite meaning, there is no occasion for

resorting to the rules of statutory interpretation to alter the

plain meaning).

Petitioner relies  on State v. Huggins, 744 So.2d 1215 (Fla.

4th DCA 1999)(en banc).  Respondent submits that the Fourth Dis-

trict’s reasoning is erroneous. In Huggins the court issued its en

banc decision holding that the PRR did not apply to the defendant

since he was convicted of a burglary to a dwelling which was not

occupied. Huggins, id. 1216.  In reaching this result, the court

reasoned as follows:

The issue presented here is whether the word
‘occupied’ modifies both structure and dwell-
ing or just structure.

* * *

If the legislature did not intend for the word
‘occupied’ to modify dwelling, it could have
simply stated: ‘Burglary of a dwelling or oc-
cupied structure.’  The failure to do so cre-
ates an ambiguity which is susceptible to dif-
fering constructions.  Because of the rule of
lenity . . . we conclude that the word ‘occu-
pied’ . . . modifies both structure and dwell-
ing.

Id. (emphasis in original) (internal citation omitted) (footnote

omitted).
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“ It is a well settled rule of statutory construction that unambig-

uous language is not subject to judicial construction, however wise

it may seem to alter the plain language.” State v. Jett, 626 So.2d

691, 693 (Fla. 1993).  “Where the plain language of a statute is

unambiguous, there is no need for judicial interpretation.” T.R. v.

State, 677 So.2d 270, 271 (Fla. 1996).  By speculating how the

legislature may have rearranged the phrase “Burglary of an occupied

structure or dwelling”, the lower court has strayed from the plain

language of the Act, created an ambiguity were none previously

existed, and misinterpreted the statute in question.

The plain language of the Act states that it applies to defen-

dants who commit burglary to an occupied structure or who commit

burglary to a dwelling.  Although it could possibly be argued that

the language of any given statute could be stylistically improved,

such is not a rule of statutory construction.  The “polestar” of

statutory construction is the “plain meaning of the statute at

issue”, Acosta v. Richter, 671 So.2d 149 (Fla. 1996), not how the

statute could be modified to make its meaning more plain.

The Huggins court posits that it relies on the law of lenity

as codified in § 775.021(1), Florida Statutes(1997), in reaching

its conclusion that the word “occupied” modifies both “structure”

and “dwelling”. Huggins, id. at 1217.  This section states that:

(1)  The provisions of this code and offenses
defined by other statutes shall be strictly
construed; when the language is susceptible to
differing constructions, it shall be construed
most favorably to the accused.
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§775.021(1), Florida Statutes (1997).  Although the court appears

to rely on this section, it seemingly fails to apply the first

phrase of this section which directs that statutes “shall be

strictly construed.”  Under a strict construction, it is clear that

the PRR applies to burglary of a dwelling, regardless of occupancy,

since “occupied” modifies only the word “structure”, not the word

“dwelling.”  This construction is the only reasonable choice, par-

ticularly since there is no legal significance whether or not a

dwelling is occupied at the time a burglary occurs.

The Fourth District’ construction of the Act in Huggins that

it does not apply to burglary of a dwelling when the dwelling is

unoccupied at the time of the offense is contrary to the plain

language of the Act.  Additionally this interpretation creates a

distinction between burglary of an occupied dwelling and burglary

of an unoccupied dwelling when it is clear that such a distinction

has no legal significance as to the crime of burglary of a dwell-

ing; the creation of such a distinction could not have been in-

tended by the legislature.  The decision in Huggins should be re-

jected by this Court.  This Court should adopt the reasoning set

forth by the Second District Court of Appeals in Medina v. State,

25 Fla. L. Weekly D221 (Fla. 2d DCA January 21, 2000) 
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ISSUE II

WHETHER SECTION 775.082(8), FLORIDA STATUTES
(1997), THE PRISON RELEASEE REOFFENDER ACT IS
UNCONSTITUTIONAL.

The Second District Court of Appeals did not err in ruling

that the prison releasee reoffender statute (PRR or the Act) was

constitutional. Petitioner attacks the PRR statute on several con-

stitutional grounds and respondent will address each of those

challenges:

1) Single Subject Violation

The Act does not violate the single subject requirement under

the Florida Constitution.  The Second District Court of appeals in

Medina v. State, supra, properly rejected this constitutional

challenge.  The court in Medina, id. D221,  relied upon its analy-

sis of these constitutional challenges in Grant v. State, 745 So.2d

519 (Fla. 2d DCA 1999).  As is pointed in Grant, id. at

520,”...[t]he First. Fifth, and Fourth Districts have rejected this

argument as it relates to the Act. (citations omitted.).  The Grant

panel adopted the analysis of the Fourth District in Young v.

State, 719 So. 2d 1010, at 1011-12 (Fla. 4th DCA 1998), rev. de-

nied, 727 So.2d 915 (Fla. 1999).  As the court stated in Young:

The test for determining duplicity of subject
“is whether or not the provisions of the bill
as designed to accomplish separate and disas-
sociated objects of legislative effort.” Chap-
ter 97-239, Laws of Florida, in addition to
adding section 775.082(8), also amended sec-
tions 944.705, 947.141, 948.06, 948.01 and
958.14.  The preamble to the legislation
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states its purpose was to impose stricter pun-
ishment on reoffenders to protect society.
Because each amended section dealt in some
fashion with reoffenders, we conclude the
statute meets that test.
Id. at 1012.

The single subject requirement of article III, section 6 of

the Florida Constitution simply requires that there be “a logical

or natural connection” between the various portions of the legisla-

tive enactment. State v. Johnson, 616 So. 2d 1, 4 (Fla. 1993).  The

single subject requirement is satisfied if a “reasonable explana-

tion exists as to why the legislature chose to join the two sub-

jects within the same legislative act. . . .” Id. at 4.  Similarly,

the Supreme Court has spoken of the need for a “cogent relation-

ship” between the various sections of the enactment. Bunnell v.

State, 453 So. 2d 808, 809 (Fla. 1984).  Furthermore, “. . . wide

latitude must be accorded the legislature in the enactment of laws”

and a court should “strike down a statute only when there is a

plain violation of the constitutional requirement that each enact-

ment be limited to a single subject.”   State v. Lee, 356 So. 2d

276, 282 (Fla. 1978).  “The act may be as broad as the legislature

chooses provided the matters included in the act have a natural or

logical connection.” Martinez v. Scanlan, 582 So. 2d 1167, 1172

(Fla. 1991).  “The test for determining duplicity of subject is

whether  or not the provisions of the bill are designed to accom-

plish separate and disassociated objects of legislative effort.”

Burch v. State, 558 So. 2d 1, 2 (Fla. 1990).
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A careful reading of the provisions of Chapter 97-239, Laws of

Florida, compels the conclusion that the requisite natural or logi-

cal connection between the various sections exists.  All of the

amendments contained in Chapter 97-239 deal with the release, re-

capture, and resentencing of convicted felons, regardless of the

type of release.

In addition to enacting the “Prison Releasee Reoffender Pun-

ishment Act”, Chapter 97-239 also created subsection (6) of section

944.705, which requires that inmates released from prison be given

notice of section 775.082.  This amendment clearly involves the

release of inmates, and does not violate the single subject provi-

sion of the Florida Constitution.  Chapter 97-239 also amended

section 947.141 which deals with “Violations of conditional re-

lease, control release, or conditional medical release.”  This

amendment is also related to the subject of released inmates in

that it deals with ramifications when an inmate’s release is re-

voked.  Chapter 97-239 amended section 948.06, section 948.01, and

section 948.14, all deal with probation and community control.

Again if an inmate is on probation or community control, he is

released from jail under certain conditions.  Thus, these amend-

ments also deal with the release of inmates and do not violate the

single subject rule.  Moreover, the amendment of section 958.14

merely states that Youthful Offenders are also governed by section

948.06(1).

Chapter 97-239 is a means by which the Legislature attempted
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to protect society from those who commit crime and are released

into society.  The means by which this subject was accomplished

involved amendments to several statutes.  The amendment of several

statutes in a single bill does not violate the single subject rule.

See Burch, 558 So. 2d at 3.

The interrelated nature of the different provisions of 97-239

presents a situation that is highly analogous to that which was

addressed by the Supreme Court in Burch. See id.  Chapter 97-243,

Laws of Florida, dealt with many disparate areas of criminal law,

which fell into three broad areas: 1) comprehensive criminal regu-

lations and procedures; 2) money laundering; and 3) safe neighbor-

hoods. See Burch, 558 So. 2d at 3.  Those provisions were deemed TO

all bear a “logical relationship to the single subject of control-

ling crime, whether by providing for imprisonment or through taking

away the profits of crime and promoting education and safe neigh-

borhoods.” Id.  The Court noted that “[t]here was nothing in this

act to suggest the presence of log rolling, which is the evil that

article III, section 6, is intended to prevent.  In fact, it would

have been awkward and unreasonable to attempt to enact many of the

provisions of this act in separate legislation.” Id.  If anything,

the connection between the provisions of the act in the instant

case is considerably clearer, without having to resort to such

broad links as the regulation of crime.

Yet another case providing a strong analogy is Smith v. Dep’t

of Ins., 507 So. 2d 1080 (Fla. 1987), where numerous, disparate,
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legislative provisions regarding tort reform and insurance law were

deemed not to violate the single subject requirement of the Consti-

tution.  The Court applied a common sense test, rejecting claims

that laws dealing with both tort and contractual causes of action

could not be addressed in the same legislation. See id. at 1087.

By contrast, in one of the cases in which the single subject re-

quirement was held to have been violated, Johnson, there was no

plausibly cogent connection between career criminal sentencing and

the licensing laws for private investigators who repossess motor

vehicles. See Johnson, 616 So. 2d at 4.  Likewise, in Bunnell,

there was no connection between the creation of a new substantive

offense - obstruction of law enforcement by false information - and

the creation of the Florida Council on Criminal Justice. See

Bunnell, 453 So. 2d at 809.  The instant case must be governed by

those cases in which a reasonable connection has been found, with

deference given to the legislature.  The common sense test applied

by the Supreme Court in other cases is clearly satisfied in this

case.

2) Separation of Powers

The Act does not violate the doctrine of separation of powers.

This argument has also been rejected by the Second District in

Grant, supra at 521, the analysis of which was relied upon in Me-

dina, supra:

Grant argues that the Act violates Article II,
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Section 3, of the Florida Constitution, also
known as the separation of powers clause, in
three ways: (1)  it restricts the parties’
ability to plea bargain by providing limited
reasons for the States departure; (2) it does
not give the trial judge the authority to
override the victim’s wish not to punish the
violator to the fullest extent of the law; and
(3) it removes the judge’s discretion.  As to
the first reason, there can be no constitu-
tional violation because there is no constitu-
tional right to plea bargaining. See
Fairweather v. State, 505 So.2d 653, 654 (Fla.
2d DCA 1987); See also Turner v. State, 24
Fla. L. Weekly D2074, D2075, 745 So.2d 351,
352-54 (Fla. 1st DCA 1999) (rejecting the ar-
gument that the Act violates the separation of
powers clause because it restricts plea bar-
gaining).  As to reasons two and three, this
court has interpreted the Act to give the
trial court the discretion to determine
whether the defendant qualifies as prison
releasee reoffender for the purpose of sen-
tencing under section 775.082(8).  See State
v. Cotton, 728 So.2d 251, 252 (Fla. 2d DCA
1998) review granted, 737 So.2d 551 (Fla.
1999).  Furthermore, even thought the Fifth,
First, and Third Districts have disagreed with
this interpretation, they have nonetheless
upheld the Act in the face of a separation of
powers challenge. See Speed v. State, 732
So.2d 17, 19-20 (Fla. 5th DCA), review
granted, 743 So.2d 15 (Fla. 1999); Woods v.
State, 740 So.2d 20, 24 (Fla. 1st DCA), review
granted, 740 So.2d 529 (Fla. 1999); McKnight
v. State, 727 So.2d 314, 317 (Fla. 3d DCA),
review granted, 740 So.2d 528 (Fla. 1999)

The Act does not violate the doctrine of separation of powers.

Petitioner first argues that the Act restricts the ability of the

parties to plea bargain leaving the prosecution only the limited

reasons set forth in s. 775.082(8)(d) to justify not seeking the

mandatory penalties provided by the Act. Such action by the legis-

lature is valid.  A defendant is not constitutionally entitled to
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a plea offer, see Winokur v. State, 605 So.2d 100, 102 (Fla. 4th

DCA 1992) and Fairweather v. State, 505 So.2d 653, 654 (Fla. 2d DCA

1987).  The legislature can, therefore, restrict a prosecutor’s

right to engage in plea bargaining. See also Turner v. State, 24

Fla. L. Weekly D 2074, at 2075 (Fla. 1st DCA September 9, 1999)

(“[w]e cannot agree that the Act violates the separation of powers

clause by infringing on the ability of prosecutors to engage in

plea bargaining. There is no constitutional right to plea bargain-

ing. See Fairweather v. State, 505 So.2d 653,654 (Fla. 2d DCA 1987)

In addition, because the prosecutor does retain some discretion

under the Act as to whether to treat a particular defendant as a

prison releasee reoffender, See Woods, 24 Fla. L. Weekly at D832,

application of the Act is simply another factor about which to

negotiate.”)

The Act does not violate the doctrine of separation of powers

by granting the victim with the ultimate decision regarding whether

a particular defendant will be the mandatory terms imposed by the

Act.   The victim doe not have the ultimate power to determine

whether the Act will or will not be applied in a given situation.

Either the Court, pursuant to the reasoning of this court in  State

v. Cotton, 728 So.2d 251 (Fla. 2d DCA 1998), rev. pending in State

v. Cotton, No. 94,996 oral argument conducted November 3, 1999, and

the Fourth District in State v. Wise, 24 Fla. L. Weekly D 675 (Fla.

4th DCA March 10, 1999)or the state attorney pursuant to the rea-

soning of the Third District in McKnight v. State, 727 So.2d 314
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(Fla. 3d DCA 1999), the First District in Woods v. State, 24 Fla.

L. Weekly D831 (Fla. 1st DCA March 26, 1999),  and the Fifth Dis-

trict in Turner v. State, supra,  has the “discretion” not to im-

pose the mandatory penalties provided by the Act if in accordance

with s. 775.082(8)(d)1.c, “the victim does not want the offender to

receive the mandatory prison sentence and provides a written state-

ment to that effect..”

The operative word  as used by all the district courts of

appeal is “discretion”.  The victim’s desire is not binding regard-

less of whether the discretion lies with the state attorney or the

court.  Either the state attorney or the court considers the wishes

of the victim but neither is bound by the victim’s desire not to

impose the mandatory sentence.  Even the Fourth District in Wise,

supra. at D658, which along with this court in Cotton, supra., held

that the trial court has the “discretion” not to impose the manda-

tory sentences required under the act if the victim does not wish

the sentence to be imposed, reasoned that the court still has the

discretion to impose the mandatory prison term in spite of the

victim’s wishes to the contrary:

The trial court is not required to accept the
victim’s written statement in mitigation.  It
is left to the trial court in the exercise of
its sound discretion whether or not to accept
the victim’‘s written statement in mitigation
or reject it and sentence the defendant under
subsection (8)(a)1.

See also Turner v. State, supra. at D 2075:

...[w]e do not read this provision a prohibit-
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ing the prosecutor from seeking to apply the
Act to a given defendant even if so requested
by the victim.  Rather, as we interpret it,
this provision merely expresses the legisla-
tive intent that the prosecution give consid-
eration to the preference of the victims when
considering the application of the Act.

     We also reject appellant’s argument that
any deference to the victim’s preference under
section 775.082(8)(d)1.c. violates the separa-
tion of powers clause.  First, as discussed
above, we do not read this provision as trans-
ferring a “veto” power to the victim.  Second,
and obviously, the separation of powers clause
concerns the relationship of the branches of
government, and a victim of a crime is not a
branch of government.

This discretion is similar, appellee submits, to the prosecu-

tor’s discretion in filing charges.  See State v. Gonzalez, 695

So.2d 1290, at 1292 (Fla. 4th DCA 1997)(“[t]he determination as to

whether to continue a prosecution rests with the prosecutor, the

arm of government representing the public interest, and not with

the victim of a crime or the trial court.”); McArther v. State, 597

So.2d 406, 408 (Fla. 1st DCA 1992)(Decision to initiate criminal

prosecution rests with the state attorney, not the victim.)  It is

also similar to the court’s discretion in determining whether to

depart from the guidelines.  Even though statutory grounds may

exist to justify a departure, the court is not required to depart.

See State v. Herrin, 568 So.2d 920, at 922 (Fla. 1990) (“We approve

the downward departure in Herrin’s case.  In so doing, we do not

suggest that trial judges are under any compulsion to provide

downward departure when substance exists.  a trial judge may always
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impose a sentence within the range of the guidelines. However, in

those instances where substance and amenability to rehabilitation

both exist, the judge retains the discretion to impose a sentence

below the range of the guidelines.” (Emphasis added).

The Act does not violate the doctrine of separation of powers

by removing all sentencing discretion from the trial court if the

state seeks and proves that a defendant qualifies for such a manda-

tory sentence. This argument has been specifically rejected by the

First, Third and Fifth District Courts of Appeal which have consid-

ered it in Woods, supra, McKnight,,supra, and Speed, supra.

Furthermore, the Fourth District in  Rollinson v. State, 24

Fla. L. Weekly D 2253 (Fla. 4th DCA Sept. 29, 1999), which along

with this court in Cotton, supra, held that the exceptions to im-

posing the mandatory sentences set forth in s. 775.082(8)(d)1a-d

are matters of discretion lying with the trial court not the state

attorney, recognized that by placing the discretion in the hand of

the court, that this supports a finding that the statute does not

violate separation of powers. Rollinson, supra at 2254. 

Appellant fails to show that the prison releasee reoffender

statute’s minimum mandatory sentencing scheme is any different from

any other minimum mandatory.  All minimum mandatory sentences strip

the court of the power to sentence below the mandatory sentence.

This Court has repeatedly rejected assertions that minimum manda-

tory sentences are an impermissible legislative usurpation of exec-

utive or judicial branch powers. Owens v. State, 316 So.2d 537
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(Fla. 1975); Dorminey v. State, 314 So.2d 134 (Fla. 1975)(noting

that the determination of maximum and minimum penalties remains a

matter for the legislature and such a determination is not a legis-

lative usurpation of executive power); Scott v. State, 369 So.2d

330 (Fla. 1979)(rejecting claim that three-year mandatory sentence

for possessing firearm during felony “unconstitutionally binds

trial judges to a sentencing process which wipes out any chance for

a reasoned judgment").

In Lightbourne v. State, 438 So.2d 380 (Fla. 1983), this Court

held that the penalty statute did not violate separation of power

principles.  Lightbourne claimed that the penalties statute,

§775.082, infringed on the judiciary powers because it eliminated

judicial discretion in sentencing by fixing the penalties for capi-

tal felony convictions.  He argued that this violated separation of

power doctrine and was therefore unconstitutional.  Id. at 385.

This Court characterized this claim as “clearly misplaced” and

noted that the constitutionality of this section had been repeat-

edly upheld.  Id. citing Antone v. State, 382 So.2d 1205 (Fla.

1980);  Alvord v. State, 322 So.2d 533 (Fla. 1975); State v. Dixon,

283 So.2d 1 (Fla. 1973).  This Court reasoned that the determina-

tion of maximum and minimum penalties is a matter for the legisla-

ture.   This Court further noted that only when a statutory sen-

tence is cruel and unusual on its face may a sentencing statute be

challenged as a violation of the separation of powers doctrine.

Sowell v. State, 342 So.2d 969 (Fla. 1977)(upholding the three year
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mandatory minimum for a firearm against a separation of powers

challenge).  See also State v. Ross, 447 So.2d 1380 (Fla. 4th DCA

1984)(holding that the minimum mandatory sentencing statute oper-

ates to divest the trial court of its discretionary authority to

place the defendant on probation and remanding for imposition of

the minimum mandatory term of imprisonment).  The prison releasee

reoffender statute is, as the legislative history notes, a minimum

mandatory sentence like any other minimum mandatory.  Minimum man-

datory sentences do not violate separation of powers principles.

The trial court still retains the discretion under s. 775.082(8)c)

(“Nothing in this subsection shall prevent the a court from impos-

ing a greater sentence of incarceration as authorized by law, pur-

suant to s. 775.084 or any other provision of law.”) to impose a

sentence that is greater that required under the Act. Therefore,

the prison releasee reoffender statute does not present separations

of powers problems.  Accordingly, the prison releasee reoffender

statute is constitutional.

Appellant’s reliance on London v. State, 623 So.2d 527, 528

(Fla. 1st DCA 1993).  In London, the Court in dicta stated: “[be-

cause the trial court retains discretion in classifying and sen-

tencing a defendant as a habitual offender, the separation of pow-

ers doctrine is not violated.  Although the state attorney may

suggest a defendant be classified as an habitual offender, only the

judiciary decides whether or not to classify and sentence the de-

fendant as an habitual offender.”  London, 623 So.2d at 528 (Fla.
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1st DCA 1993).  The statements in London are merely dicta and they

are contrary to controlling precedent from this Court which have

consistently recognized that the constitutional authority to pre-

scribe penalties for crimes is in the legislature.  Lightbourne,

supra.

3) Cruel and Unusual Punishment

The Act does not violate the prohibition against cruel and

unusual punishment.  This argument has also been rejected by this

court in Grant, supra at 521.

A plurality of the Supreme Court has rejected the notion that

the Eighth Amendment's protection from cruel and unusual punishment

extends to the type of offense for which a sentence is imposed;

rather, it protects against cruel and unusual modes of punishment.

See, Harmelin v. Michigan, 501 U.S. 957, 965-66, 979-85, 111 S.Ct.

2680, 2686-87, 2693-96, 115 L.Ed.2d 836 (1991); and U.S. v. Quinn,

123 F.3d 1415, 1425 (11th Cir. 1997).  Compare, Smallwood v. John-

son, 73 F.3d 1343 (5th Cir. 1996)(Defendant’s sentence of 50 years

imprisonment for misdemeanor theft, enhanced under Texas’ habitual

offender statute, did not constitute cruel and unusual punishment);

and Rummell v. Estelle, 445 U.S. 263, 100 S. Ct. 1133

(1980)(Defendant’s sentence of life imprisonment did not constitute

cruel and unusual punishment for conviction of obtaining $121 by

false pretenses where sentence enhanced by recidivist statute).

Therefore, petitioner has not demonstrated that his enhanced pun-

ishment and sentencing is violative of the Eighth Amendment’s pro-
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scription against cruel and unusual punishment.

Petitioner’s argument that the Act fails to consider the fac-

tors of the prior conviction is irrelevant.  As this Court as early

as 1928 in Cross v. State, 199 So. 380, 3885-386 (Fla. 1928) cruel

and unusual punishment is not inflicted upon one convicted of a

felony in this state by the imposition of  the enhanced sentences

prescribed for habitual offenders which provided that upon a second

or subsequent conviction for a felony greater punishment than for

the first conviction shall be imposed.  Petitioner’s’s argument is

more akin to an equal protection or substantive due process argu-

ment.  As this Court stated in In Re Greenburg, 390 So.2d 40, 42

(Fla. 1980):

The rational basis or minimum scrutiny
test generally employed in equal protection
analysis requires only that a statute bear
some reasonable relationship to a legitimate
state purpose.  That the statute may result
incidently in some inequality or that it was
not drawn with mathematical precision will not
result in invalidity.  Rather, the statutory
classification to be held unconstitutionally
violative of equal protection under this test
must cause different treatments so disparate
as relates to difference in classification so
as to be wholly arbitrary. (citations omitted)

Again in State v. Leicht, 402 So.2d 1153, 154-155 (Fla. 1981):

The legislature has wide discretion in
creating statutory classifications, and there
is a presumption in favor of validity. (Cita-
tions omitted).  Where equal protection has
been violated depends on whether a classifica-
tion is reasonably expedient for the protec-
tion of the public safety, welfare, health, or
morals. (citation omitted).  a classification
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based upon a real difference which is reason-
ably related to the subject purpose of the
regulation will be upheld even if another
classification or no classification might ap-
pear more reasonable. (citation omitted).

In King v. State, 557 So.2d 899, 902 (Fla. 5th DCA 1990) rev.

denied 564 So.2d 1086:

Under substantive due process, the test
is whether the statute bears a reasonable re-
lation to permissible legislative objective
and is not discriminatory, arbitrary, capri-
cious or oppressive. (Citation omitted).
Courts will not be concerned with whether the
particular legislation in question is the most
prudent choice, or is a perfect panacea, to
cure the ills or achieve the interest
intended;  if there is a legitimate state in-
terest which the legislation aims to effect,
and if the legislation is a reasonably related
means to achieve that intended end, it will be
upheld. (citation omitted)

The aim of the Act is to deter prison
releasees from committing a felony by requir-
ing that any releasee who commits a new seri-
ous felony be sentenced  the maximum term of
incarceration provided by law and that he/she
serve 100 percent of the court-imposed sen-
tence.  Clearly the Act has a legitimate state
purpose.

Petitioner argues that the Act arbitrarily discriminates be-

tween those who reoffend within 3 years after their release from

prison and those who reoffend  more than 3 years  after their re-

lease from prison. This argument is without merit. Obviously, the

legislature has the right to  set time limitations.  The fact that

one defendant falls within the time limitation by one day and the

other does not by one day is a reality of life. Cf. Acton v. Fort
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Lauderdale Hospital, 440 So.2d 1282, 1284 (Fla.1983 ):

[S]ince no suspect classification is in-
volved here, the statute need only bear a rea-
sonable relationship to a legitimate state
interest.  Some inequity or imprecision will
not render a statute invalid (Citation omit-
ted).

LeBlanc v. State, 382 So.2d 299, 300 (Fla. 1980):

[I]t is not the requirement of equal pro-
tection that every statutory classification be
all inclusive. (citations omitted).  Rather,
the statute must merely apply equally to mem-
ber of the statutory class and bear a reason-
able relationship to some legitimate state
interest. (Citations omitted)

As stated previously, the Act does not vest the victim with

the power to determine whether the mandatory sentences under the

Act shall be imposed and, therefore, appellant’s cruel and unusual

punishment argument based upon this theory of victim empowerment is

without merit.

Petitioner argues that the Act constitutes cruel and unusual

punishment because it only punishes those who commit enumerated

felonies within three years after their release from  the Florida

state prison system  but it does not apply to inmates who are re-

leased from federal prison, local jails or other state prisons.

This argument has been rejected - in the context of not applying to

federal convicts -  in reference to an early habitual offender

statute which applied only to state prisons in King v. State, supra

at 557:

As to equal protection, King claims that
section 775.084 creates inequitable classes
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because it only applies to those whose prior
were committed in the State of Florida (under-
inclusive).  In Bell v. State, 369 So.2d 932
(Fla. 1979), the supreme court addressed an
equal protection argument challenge to a crim-
inal statute:

In order to constitute a denial of
equal protection, the selective
enforcement must be deliberately based
on an unjustifiable or arbitrary clas-
sification. (Citation omitted).  The
mere failure to prosecute  all offend-
ers is no ground for a claim of denial
of equal protection. (Citation omitted)

Id. at 934.....Section 775.084 rationally ad-
vances a legitimate governmental objective.
The classification created has some reasonable
basis and thus does not offend the constitu-
tion simply because it may result in some in-
equity.  Equal protection does not require the
state to choose between attacking every aspect
of a problem or not attacking it at all.

The reasoning is equally applicable in the instant case.

4) Vagueness

The crux of the petitioner’s “vagueness” attack lies in argu-

ment that the statute falls for failing of its exceptions (s.

775.082((d)a.-d.) To define “sufficient evidence”, “material wit-

ness”, “extenuating circumstances” and “just prosecution”.  Peti-

tioner’s argument that the statute is vague and ambiguous as to

whether it applies to burglary of an unoccupied dwelling is without

merit because, as respondent argued in response to issue I, the

statute is clear and unambiguous and does apply to burglary to

burglary of an unoccupied dwelling.  

As to sufficient evidence, this may plainly read as proof
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beyond a reasonable doubt.  Material has been defined as “impor-

tant; more or less necessary; having influence and effect; going to

the merits; having to do with the matter, as distinguished from the

form.” Black’s Law Dictionary, 4th Ed. West Publishing Co. 1968.

“Witness” has been defined as “A person whose declaration under

oath (or affirmation) is received as evidence for any purpose,

WHETHER such declaration be made of oral examination or by deposi-

tion or affidavit.” Id.  Black’s Law dictionary similarly defines

“just” and “extenuating circumstances”.  As was stated by the Sec-

ond District Court of Appeals in State v. De La Llana, 693 So.2d

1075, 1078 (Fla. 2d DCA):

[I]t is a well settled principle of con-
stitutional jurisprudence that. “[t]he  legis-
lature’s failure to define a statutory term
does not in and of itself render a penal stat-
ute unconstitutionally vague.” State v. Hogan,
387 So.2d 943, 945 (Fla. 1980).  In the ab-
sence of such a definition, a court may resort
to a dictionary to ascertain the plain and
ordinary meaning which the legislature
intended TO describe to the term, see Gardner
v. Johnson, 451 So.2d 477, 478 (Fla. 1984), as
well as case law which has construed the term
in the context of another statute. See Tingley
v. Brown, 380 So.2d 1289, 1290 (Fla. 1980).

Furthermore, petitioner has failed to show that the exceptions

at provided for in s. 775.082(8)(d)1.a-d are being arbitrarily or

capriciously enforced.  The fact that the state attorney has dis-

cretion to determine who the exceptions or the Act itself shall

apply to is not reason to invalidate the Act.  This argument has

been made and rejected in the past couched in terms of an equal
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protection argument.  As The First District noted in Woods, supra

at D 834, a similar claim was rejected in reference to the habitual

offender statute in Barber v. State, 576 So.2d 1169, 1170-1171

(Fla. 1st DCA) review denied, 576 So.2d 284:

Barber claims that the statute violates the
equal protection clause because nothing in the
law prevents two defendants with similar or
identical criminal records from being treated
differently - one may be classified as a ha-
bitual felony offender, while the other might
instead be sentenced under the guidelines...

The United States Supreme Court, however, has
held on numerous occasions that the guarantee
of equal protection is not violated when
prosecutors are given the discretion by law to
“habitualize” only some of those criminals who
are eligible, even though their discretion is
not bound by the statute...Mere selective,
discretionary application of a statute is per-
missible; only a contention that persons
within the habitual-offender class are being
selected according to some unjustified stan-
dard such as race, religion, or other arbi-
trary classification, would raise a
potentially viable challenge...

Similarly, the executive branch is properly
given the discretion to choose which available
punishments TO apply TO convicted offenders.
Id.

5) Due Process
 
Petitioner’s’s argument that the Act violates due process by

(1)inviting discriminatory application by the state attorney who

has the total authority to determine the application of the Act to

any defendant, (2) lacking guidelines defining  terms which may be
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used to justify exceptions to the mandatory sentencing, (3)giving

the victim the power to determine to decide whether the Act will or

will not apply to a particular defendant,  and (4) arbitrarily

declaring a defendant to be subject to the mandatory sentences

based on prior state imprisonment within 3 years while not applying

to defendant’s whose new offenses occur 3 years and a day after

release, and not applying to defendants who were sentenced to jail

rather than prison or probation, by not applying to those released

from out of state of federal prisons, have been addressed under

previous subheadings in this brief.  Furthermore, these arguments

have been rejected in Grant, supra at 522, and , as noted in that

opinion, it has also been rejected by First District in Turner,

supra at D2075 and the Third District in McKnight, supra at 319.

Petitioner argues that the Act fails to accomplish its legis-

lative purpose which was to reverse the early release of violent

felony offenders and to protect the public from  violent felony

offenders who prey upon the public, by applying Act to non-violent

felony releasees. Petitioner is obviously referring to the first

two whereas clauses of the enabling statute Ch. 97-239, at 4398,

Laws of Florida.  Appellant’s argument is in error for two reasons.

First, the legislative history of the statute (in this in-

stance the enabling statute and its whereas clauses) is irrelevant

in the instant case because the wording of the statute is clear and

unambiguous. Streeter v. Sullivan, supra.(Fla. 1987)(Legislative

history of statute is irrelevant where wording of statute is clear
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and unambiguous); Pardo v. State, supra.(It is a fundamental prin-

ciple of statutory construction that where language of a statute is

plain and unambiguous there is no occasion for judicial interpreta-

tion); Mancini v. Personalized Air Conditioning & Heating, Inc,

supra.; and State v. Cohen, supra.(When the language of a statute

is clear and unambiguous and conveys a clear and definite meaning,

there is no occasion for resorting TO the rules of statutory inter-

pretation to alter the plain meaning). 

In this instance the statute on its face clearly makes no

distinction between those releasees who have prior convictions for

violent felony offenses and those whose prior conviction is only a

non-violent felony.  The Act specifically states in pertinent part

(emphasis added):

775.082(8)(a)1.  “Prison releasee
reoffender” means any defendant who commits or
attempts to commit                           
        *          *          *              
     g. Robbery                              
        *         *          *         
within 3 years of being released from a state
correctional facility operated by the Depart-
ment of Corrections or a private vendor.

Secondly, even if this Court were to resort to the legislative

history of the statute, it is clear the legislature intended the

Act to apply not only to violent felony offenders who reoffend

within three years of their release from prison, but also to any

prison releasee (regardless of whether the prior conviction was for

a violent or a non violent felony) who reoffends within three

years.   The intent was also reflected in the  the third whereas
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clause of the enabling statute which states (emphasis added):

Whereas, the Legislature finds that the
best deterrent to prevent prison releasees
from committing future crimes is TO require
that any releasee who commits new serious fel-
onies must be sentenced to the maximum term of
incarceration allowed by law, and must serve
100 percent of the court-imposed sentence 

6) Equal Protection

Petitioner’s’s equal protection arguments are identical to his

arguments raised earlier and are addressed under previous subhead-

ing.  Furthermore, these arguments were also rejected by the Second

District in court in Grant, supra at 522, analyisis of which was

relied upon in Medina, supra

7) Overbreadth

Respondent lacks standing to raise this “overbreadth” issue.

The first task "is to determine whether the enactment reaches a

substantial amount of constitutionally protected conduct.  If it

does not, then the overbreadth challenge must fail."  State v. De

La Llana, 693 So. 2d 1075 (Fla. 2d DCA 1997); See  Village of

Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489,

494, 102 S.Ct. 1186, 1191, 71 L.Ed.2d 362 (1982)(footnote omitted);

See also Schall v. Martin, 467 U.S. 253, 269 n. 18, 104 S.Ct. 2403,

2412 n. 18, 81 L.Ed.2d 207 (1984)(outside the limited First Amend-

ment context, a criminal statute may not be attacked as overbroad).

Even if this court were to reach the merits of the appellant’s

claim, it is clear that the statute in question does apply to him.

See United states v. Salerno, 481 U.S. 739,745, 107 S.Ct. 2095, 95
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L.Ed.2d 697, 707 (1987)(facial challenge to a legislative act under

overbreadth doctrine, outside the limited context of the first

amendment, requires a showing that no set of circumstances exist

under which the act would be valid).  

Furthermore his argument that the statute could apply to those

who reoffend within three years after their release from prison

even though the release was due to their convictions being over-

turned - in other words they are not reoffenders at all because

they had no prior conviction to start with - is without merit. 

It is clear that the intent of the legislature was to require

mandatory maximum imprisonment terms for those who “reoffend” by

committing an enumerated offense within 3 years after their release

from prison after being released from prison as a result of a prior

conviction.  There was no intent to apply the ACT to those who

commit an offense within 3 years after their release where the

release is due to the reversal of their prior conviction because in

that case the defendant would not be a prison releasee “reoffender”

within three years of his release from prison.

This is similar to requiring that a prior conviction be final

before it can be used to enhance a new sentence punishment for a

subsequent offense under as an habitual felony offender.  See State

v. Peterson, 667 So.2d 199 (Fla. 1996).  If the defendant is re-

leased from  prison as a result of his conviction being overturned,

he is not a  “reoffender” if he commits a new offense within three

years of his release from prison because he does not have the prior
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conviction which is necessary to be a “reoffender”.  Just as the

habitual felony offender sentences are designed to “protect society

from habitual criminal offenders who persist in the commission of

crime after having been theretofore convicted and punished for

crimes previously committed,” Peterson, id. at 200, so too it can

be said  that the prison releasee reoffender sentences were de-

signed to protect society  from criminals who commit an enumerated

offense within three years after having been theretofore released

from imprisonment for a crime for which he/she was previously con-

victed and punished.

Although the statute may not be as explicit in this regard as

it could be, this appellate court should place a narrowing con-

struction it so as to avoid any constitutional conflict, since it

would not amount to a rewriting of the statute, and hold that stat-

ute to apply only to those who commit a new enumerated offense

within three years of their release from imprisonment from a prior

final conviction. See Firestone v. News-Press Pub. Co., Inc.,538

So.2d 457, at 458 (Fla. 1989).
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CONCLUSION

Respondent respectfully requests that this Honorable

Court affirm Appellant’s convictions and sentences.
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