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ARGUMENT

| SSUE |
THE PRI SON RELEASEE REOFFENDER ACT
CANNOT BE APPLI ED TO THE BURGLARY
OF AN UNOCCUPI ED DVELLI NG
Al t hough Respondent argues that the word "or" when used in a
statute is generally to construed in the disjunctive, it is
equally true that this is not always the case. It is also

equally true that the word "or" nust be construed as the copul a-

tive conjunction "and" in many situations. Ponpano Horse O ub

Inc. v. State, 111 So. 801 (Fla. 1927); Dotty v. State, 197 So.

2d 315 (Fla. 4th DCA 1967). The debate over the construction of
the word "or" msses the point. The real issue presented by this
case is whether the word "occupi ed" nodifies only the word
"structure" or whether the word "dwelling."” is also nodified
Petitioner agrees with the general proposition that |egisla-
tive intent is the polestar used to guide in the interpretation

of a statute. As this Court surmmarized in MLaughlin v. State,

721 So. 2d 1170, 1172 (Fla. 1998):

[W] hen the | anguage of the statute is clear
and unanbi guous and conveys a clear and defi -
nite meaning, there is no occasion for re-
sorting to the rules of statutory interpreta-
tion and construction; the statute nust be
given its plain and obvi ous mneani ng.

Further, the courts of this state are
wi t hout power to construe an unanbi guous
statute in a way which woul d extend, nodify,
or limt, its express terns or its reasonable
and obvious inplications. To do so would be
an abrogation of |egislative power.

McLaughlin, 721 So. 2d at 1172.



However, the problemin the present case is that the statute
does not convey a cl ear and unamnbi guous nmeani ng. The | anguage
used section 775.082(8)(a)l.qgq, Florida Statutes (1997) is anbi gu-
ous because it is susceptible to two constructions:

1)Burglary of an occupied structure or occu-
pi ed dwel |ing.

2)Burglary of occupied structure, and any
dwel I i ng, whether or not occupi ed.

Petitioner disagrees with Respondent's argunent that the
rule requiring strict construction of crimnal statutes nust
yield to the rule that the intent of the | egislature be given
effect. Wien a crimnal statute is anbiguous as in the present
case, other rules of statutory construction nmust be subordi nated

to construe the statute in favor of the accused. See Lanpnt V.

State, 610 So. 2d 435, 437-438 (Fla. 1992); Arthur v. State, 391

So. 2d 338, 339 (Fla. 4th DCA 1980). Because the legislature
failed to clearly define the statute, the legislative intent is
uncl ear as to whether the statute was neant to apply to the
burgl ary of an unoccupi ed dwel |i ng.

Thus, the anbiguity nust be construed in favor of Petitioner
and this Court should hold that the burglary of an unoccupied
dwelling is not a qualifying offense under the Prison Rel easee
Reof f ender Act. Moreover as argued in Petitioner's Initial Brief
on the Merits, the preanble to the statute and the legislative
hi story denonstrate an intention to punish repeat offenders who

commt crinmes involving the risk of harmto a person



As noted by this Court in MlLaughlin, when a crimnal or

penal statute is being construed, the rules are stricter.
McLaughlin, 721 So. 2d at 1172. "[I]t is a well established
canon of construction that words in a penal statute nust be
strictly construed. Were words are susceptible of nore than one

meani ng they must be construed nost favorable to the accused.”

Id. (quoting State v. Canp, 596 So. 2d 1055, 1056 (Fla. 1992).
The requirement that crimnal statutes are to be strictly
construed is based on principles of due process. As this Court

explained in Perkins v. State, 576 So. 2d 1310 (Fla. 1991):

One of the nost fundamental principles of
Florida law is that penal statutes nust be
strictly construed according to their letter.
This principle ultimately rests on the due
process requirenment that crimnal statutes
must say with sone precision exactly what is
prohi bited. Wrds and neani ngs beyond the
l[iteral |anguage may not be entertained nor
may vagueness becone a reason for broadening
a penal statute.

| ndeed, our system of jurisprudence is
founded on a belief that everyone nust be
given sufficient notice of those matters that
may result in a deprivation of life, |iberty,
or property. For this reason, [a] penal
statute nust be witten in | anguage suffi -
ciently definite, when neasured by conmon
under standi ng and practice, to apprise ordi-
nary persons of common intelligence of what
conduct will render themliable to be prose-
cuted for its violation.

El sewhere, we have said that [s]tatutes
crimnal in character nmust be strictly con-
strued. In its application to penal and
crimnal statutes, the due process require-
ment of definiteness is of especial inpor-

t ance. Thus, to the extent that definite-
ness is lacking, a statute nust be construed
in the manner nost favorable to the accused.

Perkins, 576 So. 2d at 1312-1313 (citations omtted).



Section 775.082(8)(a)l.q, Florida Statutes (1997) is anbigu-
ous as to whether burglary of an unoccupied dwelling is a quali -
fying offense for enhanced puni shnment under the Prison Rel easee
Reof fender Act. Therefore, this Court should contrue the statute
in favor of Petitioner and hold that burglary of an unoccupied

dwel ling is not a qualifying offense.



| SSUE | |
SECTI ON 775. 082(8), FLORI DA STAT-
UTES (1997), THE PRI SON RELEASEE
REOFFENDER ACT |'S UNCONSTI TUTI ONAL.

Petitioner will rely on the argunent and authorities in his

initial brief on this issue.
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