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PRELI M NARY STATENMENT
References to the opinion of the Second District Court of

Appeal (which is reproduced in the Appendix of this brief) in this
case will be designated "A'", followed by the appropriate page
nunber .

Ref erences to the record before the Second District wll
be designated "V1 R', followed by the appropriate page nunber for
matters in the main volune. References to matters in the suppl eme-
ntal volume of the record before the Second District wll be
designated "SuppV R " followed by the appropriate page nunber.



STATEMENT OF THE CASE AND FACTS
The Pinellas County State Attorney originally filed an
information in this case on March 19, 1998. On July 17, 1998, an
anended information charged Petitioner Denetrius Jones with two
count s:

COUNT 1: AGGRAVATED BATTERY--a second
degree felony in violation of section 784. 045,
Florida Statutes (1997)

COUNT 2: BATTERY--a first degree m sde-
meanor in violation of section 784.03, Florida
Statutes (1997).

The charges stemed from an incident that occurred on March 7,
1998. (V1 R8, 13-14.)

The State filed notices that it would seek sentenci ng under
the prison rel easee reoffender statute--section 775.082, Florida
Statutes (1997)--and the habitual fel ony of fender statute--section
775.084, Florida Statutes (1997). (V1 R9, 10.) M. Jones filed a
notion to declare the prison rel easee reoffender statute unconsti -
tutional as applied to him He argued that the statute shoul d not
apply to him because he was released fromincarceration one year
prior to the statutes effective date. The trial court denied the
motion. (V1 R11-12, 15, 81-91.)

M. Jones entered a plea of no contest to felony battery--a
third degree fel ony under section 784.041, Florida Statutes (1997).
He reserved the right to appeal the trial court's denial of his
nmotion to declare the prison rel easee reoffender statute unconsti -
tutional. The plea agreenent stated that for count 1 he would be
sentenced to 5 years as a prison releasee reoffender and as a
habi tual offender. For count 2, he would receive tinme served. (V1
R18-19.)

The State presented M. Jones's prior convictions to the trial
court (V1 R21-53, 103). The last day that M. Jones had been in
prison was June 9, 1995 (SuppV R103). The trial court found that
the prison releasee reoffender and habitual offender statutes
applied to M. Jones (SuppV R103-04). The trial court adjudicated
himguilty. For count 1, the trial court sentenced himto 5 years
as a prison releasee reoffender and 5 years, concurrent, as a
habi tual offender. The orders were rendered on February 16, 1999.
Petitioner filed a tinely notice of appeal on February 23, 1999,
and an anended notice on March 8, 1999. (V1 R56-62; SuppV 94-107.)

In an opinion filed January 21, 2000, the Second D strict
Court of Appeal, the court acknow edged Petitioner's argunents that



Section 775.082(8), Florida Statutes (1997), was unconstitutional
and that the sentences inposed under the Habitual O fender Statute
and section 775.082(8), Florida Statutes (1997) violated the
prohi bition against double jeopardy (See AppendiXx). Jones V.
State, 25 Fla. L. Wekly D224 (Fla. 2d DCA January 21, 2000). The
Second District rejected Petitioner's arguments noting that the
identical challenges had been rejected by the court in Gant V.
State, 24 Fla. L. Wekly D2627 (Fla. 2d DCA Nov. 25, 1999). I1d.
However, the Second District certified conflict wth several
decisions of the Fourth District Court of Appeal as to whether a
sent ence under section 775.082(8), Florida Statutes (1997) and the
Habi tual O fender Statute viol ated the bar agai nst doubl e j eopardy.
Jones, 25 Fla. L. Weekly at D225. Petitioner filed atinely notice
to invoke the jurisdiction of this Court.



SUMVARY OF THE ARGUNMENT

| . When Petitioner was sentenced both as a habitual felony
of fender and under the Prison Releasee Reoffender Act for one
sexual battery, constitutional provisions against double jeopardy
were also violated. Florida courts have recognized that a
defendant may not receive nore than one sentence for a single
of f ense.

1. This Court may properly consider the constitutionality of
the Prison Rel easee Reof fender Act because the issue arises from
the face of the legislation, not fromthe facts of this particular
case. The act is unconstitutional because it violates the "l og
rolling"” or single subject prohibition in the state constitution.
Additionally, the act violates constitutional prohibitions against
cruel and unusual punishnent, vagueness, denial of due process,
equal protection of the | aws, and overbroad |egislation. The act
al so violates constitutional provisions requiring separation of
power s between t he executive, |egislative, and judicial branches of
gover nnent .




ARGUMENT

| SSUE |
THE TRI AL JUDGE | MPOSED TWO SEPARATE
SENTENCES FOR THE SAME OFFENSE | N
VI OLATION OF THE DOUBLE JEOPARDY
PROHI Bl TI ON AGAI NST MULTI PLE PUNI SH-
MENTS FOR THE SAME OFFENSE

Petitioner entered his plea and actually recei ved two separate
sentences as a prison releasee reoffender pursuant to section
775.082 (8)(a), Fla. Stat. (1997) and as a habitual fel ony of fender
pursuant to section 775.084, Fla. Stat. (1997) for a single
of f ense. A doubl e jeopardy violation is fundanental error which
need not be preserved in order to be cognizable on appeal. In
Jones v. State, 711 So. 2d 633 (Fla. 1st DCA 1998), the court held
that the Crimnal Appeal Reform Act of 1996 did not bar the court
fromconsidering a double jeopardy error raised for the first tinme
in the appellate court.

The United States Suprenme Court has interpreted the double
j eopardy clause of the Fifth Amendnent to include three separate
guarantees. As stated in Chio v. Johnson, 467 U S. 493 (1984):

""[It] protects against a second prosecution
for the sanme offense after acquittal. I t
protects against a second prosecution for the
sanme offense after conviction. And it pro-
tects against nultiple punishments for the
sane offense.'"(citations omtted).

467 U.S. at 498. The Johnson court went on to describe the
guar ant ee agai nst mul ti pl e puni shnents as "designed to ensure that
the sentencing discretion of the courts is confined to the limts
established by the legislature”. 467 U.S. at 499. |In other words,
the question of whether punishnents are "nultiple" or not is
"essentially one of legislative intent". 467 U S. at 499.1
The Fl orida Supreme Court has defined the scope of the Florida
constitutional provision against double jeopardy as foll ows:
doubl e jeopardy seeks only to prevent courts
either fromallowng nultiple prosecutions or
from inposing multiple punishnents for a



single, legislatively defined offense.

State v. Hegstrom 401 So. 2d 1343 at 1345 (Fla. 1981)%. When
Petitioner received dual fifteen year concurrent sentences, one as
a prison releasee reoffender and the other as a habitual felony
of fender for the single offense of sexual battery, this bar agai nst
mul ti pl e puni shments was vi ol at ed.

Language in the Prison Releasee Reoffender Act no doubt
precipitated the judge's error. Section 775.082 (c), Fla. Stat.
(1997) states:

(c) Nothing in this subsection shall prevent
a court from inposing a greater sentence of
i ncarceration as authorized by |aw, pursuant
to s. 775.084 or any other provision of |aw

This language is anbiguous because it could be read to
aut hori ze an addi ti onal sentence under the habitual felony offender
section. Indeed, it seens that all participants inthe trial court
gave it that interpretation. However, it should be read to allow
the court to el ect habitual felony offender (s. 775.084) sentencing
where a defendant qualifies under both sections and a greater
sentence coul d be inposed as a habitual offender. This interpre-
tation (requiring an election) is in keeping wth Hegstrom and
doubl e j eopardy concerns. Mreover, the rule of lenity - requiring
anbi guous penal statutes to be applied in the manner nost favorable
to the defendant - also conpels this reading of the statute.

Penal statutes nust be strictly construed. Any doubt or
anbiguity in the | anguage of a crimnal statute should be resol ved
in favor of the accused against the state. State v. Canp, 596 So.
2d 1055 (Fla. 1992); Perkins v. State, 576 So. 2d 1310 (Fla. 1991);
State v. Wershow, 343 So. 2d 605, 608 (Fla. 1977); Glbert v.
State, 680 So. 2d 1132 (Fla. 3d DCA 1996).

As expl ained by this Court:

The statute being a crimnal statute, the rule
that it must be construed strictly applies.
Nothing is to be regarded as included within
it that is not within its letter as well as
its spirit; nothing that is not clearly and

Overrul ed on other grounds by State v. Ennund, 476 So. 2d 165
(Fla. 1985).




intelligently described in its very words, as
well as manifestly intended by the Legisla-
ture, is to be considered as included wthin
its terns; and where there is such an anbi gu-
ity as to | eave reasonabl e doubt of its nean-
ing, where it admts of two constructions,
that which operates in favor of liberty is to
be taken.

State v. Wershow, 343 So. 2d 605 (Fla. 1977)(quoting Ex parte AnpS,
93 Fla. 5, 112 So. 289 (1927).

The rule of lenity applies "not only to interpretations of the
substantive anbit of crimnal prohibitions, but also to the
penalties they inpose.”" Bifulco v. United States, 447 U S. 381
(1980) (enphasi s added); Trotter v. State, 576 So. 2d 691, 694 (Fla
1990); Logan v. State, 666 So. 2d 260 (Fla. 4th DCA 1996).

The opi nion i ssued by the Second District (see Appendi x) hol ds
that inposition of a mandatory sentence under the Prison Rel easee
Reof f ender Act which runs concurrently with a habitual felony
of fender sentence on the sane of fense does not violate constitu-
tional provisions agai nst doubl e jeopardy. Jones v. State, 25 Fl a.
L. Weekly D 224, 225 (Fla. 2d DCA Jan. 21, 2000). This holding
directly conflicts wwth the Fourth District's decision in Adans V.
State, 24 Fla. L. Weekly D2394 (Fla. 4th DCA Cctober 20, 1999). |In
Adans, the court held that inposition of sentences as both a
habi tual felony offender and as a prison rel easee reoffender for
the sanme offense violated the double jeopardy guarantee against
mul ti pl e punishnments. The Adans court also determ ned that the
Legi slature did not intend to authorize "doubl e sentences" when it
enacted the Prison Rel easee Reoffender Act.

O her decisions in conflict wth the opinion at bar are Thomas
v. State, 24 Fla. L. Wekly D2763 (Fla. 5th DCA Decenber 10, 1999)
and Melton v. State, 24 Fla. L. Weekly D2719 (Fl a. 4th DCA Decenber
8, 1999). Both of these decisions cite to Adans and direct the
trial court to vacate one of the two sentences.

Accordingly, this Court should remand this case for resentenc-

ing. If this Court agrees that the Prison Rel easee Reof fender Act
is unconstitutional on its face, then Petitioner may only be
resentenced as a habitual felony offender. |If this Court finds the

Act constitutional, the resentencing judge nay inpose either a
Pri son Rel easee Reof fender sentence or a Habitual Felony O fender
sentence, but not both.



| SSUE | |
SECTI ON 775. 082(8), FLORI DA STATUTES
(1997), THE PRI SON RELEASEE REOFFEN-
DER ACT, |'S UNCONSTI TUTI ONAL.

Section 775.082(8), is unconstitutional onthe foll ow ng ei ght
grounds: (1) the statute violates the single subject provisions of
Article I11, Section 6, of the Florida Constitution; (2) the
statute viol ates separation of powers under Article Il, Section 3
of the Florida Constitution; (3) the statute violates the cruel
and/ or unusual punishnent provisions contained in the Eighth
Amrendnent of the U S. Constitution, and Article I, Section 17, of
the Florida Constitution; (4) the statute is void for vagueness
under both the state and federal constitutions; (5) the statute
violates the due process clauses of both the state and federa
constitutions; (6) the statute violates the equal protection
cl auses of both the state and federal constitutions; (7) the
statute is overbroad; and (8) the statute's retroactive application
to one who was released from prison prior to its effective date
violates ex post facto provisions of the state and federal
constitutions.

It is Petitioner’'s position that such preservation is not
required in the instant case. In Trushinv. State, 425 So. 2d 1126
(Fla. 1983) it was held that if a constitutional infirmty arises
fromthe face of particular legislation, and is not dependent on
the facts of a particular case, the constitutional issue may be
raised for the first time on appeal. O course, it is also true
that a sentencing error that causes a person to be incarcerated for
|l onger than the law allows is a fundanental error that can be
raised for the first tinme on appeal, Gonzalez v. State, 392 So. 2d
334 (Fla. 3rd DCA 1981). Thus, Petitioner nmaintains that even if
issues relating to the constitutionality of the Prison Rel easee
Reof f ender Act are deened to have not been properly raised at the
trial court |level, they may be addressed here, provided they arise
fromthe face of the | egislation

1. Single Subject Requirement

"Every | aw shall enbrace but one subject and matter properly
connected therewith, and the subject shall be briefly expressed in
the title." Art. 111, 8 6, Fla. Const. The Prison Rel easee
Reof f ender Act (the Act) enbraces nmultiple subjects in violation of
this article. Chapter 97-239, Laws of Florida, created the Prison
Rel easee Reof fender Puni shnent Act, which becane |aw on May 30,
1997. The Act was placed in Section 775.082(8), Fla. Stat. (1997).




The new | aw anended or created sections 944. 705, 947.141, 948. 06,
948. 01, and section 958.14, Fla. Stat. (1997).

The only portion of the legislation that relates to the sane
subj ect matter as sentencing prison rel easee reoffenders i s section
944. 705, Fla. Stat. (1997), requiring the Departnent of Corrections
to notify every inmate of the provisions relating to sentencing if
the Act is violated within three years of release. None of the
ot her subjects in the Act is reasonably connected or related and
not part of a single subject. The Petitioner acknow edges the
contrary holdings of the Fourth District. See State v. Eckford,
725 So. 2d 427 (Fla. 4th DCA 1999); Young v. State, 719 So. 2d 1010
(Fla. 4th DCA 1998). The rest of the | aw concerns matters rangi ng
fromwhet her a yout hful offender shall be conmtted to the custody
of the departnment, to when a court may place a defendant on
probation or in community control if the person is a substance
abuser. See section 948.01, Fla. Stat. (1997); section 958. 14,
Fla. Stat. (1997). Oher matters included expandi ng the category
of persons authorized to arrest a probationer or person on conmu-
nity control for violation. See section 948.06, Fla. Stat. (1997).

In Bunnell v. State, 453 So. 2d 808 (Fla. 1994), the Florida
Suprenme Court struck an act for containing two subjects. The Court
noted that one purpose of the constitutional requirenent was to
give fair notice concerning the nature and substance of the
| egi sl ati on. Bunnel I, 453 So. 2d at 809. Besi des such noti ce,
another requirenment is to allow intelligent |awraking and to
prevent log-rolling of legislation. See State ex. Rel. Landis V.
Thonpson, 120 Fla. 860, 163 So. 270 (Fla. 1935); Wllians v. State,
100 Fl a. 1054, 132 So. 186 (Fla. 1930). Legislation that violates
the single subject rule can becone a cloak within which dissimlar
| egi sl ati on may be passed without being fairly debated or consid-
ered on its own nerits. See State v. Lee, 356 So. 2d 276 (Fla.
1978) .

Chapter 97-239, Laws of Florida, not only creates the Act, it
al so amends Section 948.06, Fla. Stat. (1997), to allow "any |aw
enforcenment officer who is aware of the probationary or conmunity
control status of [a] probationer or offender in comunity control™
to arrest said person and return himor her to the court granting
such probation or community control. This provision has no | ogi cal
connection to the creation of the Act, and, therefore, violates the
si ngl e subject requirenent.

An act may be as broad as the | egi sl ature chooses provi ded t he
matters included in the act have a natural or |ogical connections.
See Chenoweth v. Kenp, 396 So. 2d 1122 (Fla. 1981). See also State
v. Johnson, 616 So. 2d 1 (Fla. 1993) (chapter law creating the




habi tual offender statute violated single subject requirenent).
Provi di ng any | aw enforcenment officer whois aware that a person is
on community control or probation may arrest that person has

nothing to do wth the purpose of the Act. Chapter 97-239,
therefore, violates the single subject requirenent and this issue
remains ripe until the 1999 biennial adoption of the Florida
St at ut es.

The provisions in the Act dealing with probation violation,
arrest of violators, and forfeiting of gain tinme for violations of
controlled rel ease, are matters that are not reasonably related to
a speci fic mandat ory puni shnent provision for persons convicted of
certain crimes within three years of release fromprison. |If the
single subject rule neans only that "crinme" is a subject, then the
| egi slation can pass review, but that is not the rationale utilized
by t he suprene court in considering whether acts of the |l egislature
conply. The proper manner to reviewthe statute is to consider the
pur pose of the various provisions, the neans provi ded to acconpli sh
those goals, and then the conclusion is apparent that severa
subjects are contained in the |egislation.

The Act violates the single subject rule, just as the |aw
creating the violent career crimnal penalty violated the single
subj ect rule. In Thonpson v. State, 25 Fla. L. Wekly S1 (Fla.
Dec. 22, 1999), this Court held that the session | aw which created
the violent career crimnal sentencing schene, Chapter 95-182, Laws
of Florida, was unconstitutional as a violation of the single

subject rule in Article |11, section 6, Florida Constitution,
because it conbined the creation of the career crimnal sentencing
scheme with civil renedies for victins of donestic violence.

Thonpson, 4-5. Simlarly, in Johnson v. State, 616 So. 2d 1 (Fl a.
1993), the Florida Suprene Court held the 1989 sessi on | aw anendi ng
the habitual violent offender statute violated the single subject

rule. In addition to the habitual offender statute, the | aw al so
contained provisions relating to the repossession of personal
property.

2. Separation of Powers

Section 775.082(8), violates Article Il, Section 3 of the

Florida Constitution in three separate and distinct ways. First,
section 775.082(8)(d) restricts the ability of the parties to plea
bargain in providing only limted reasons for the state's departure
from a maxi num sentence. Under Florida's constitution, "the
decision to charge and prosecute is an executive responsibility,
and the state attorney has conplete discretion in deciding whether
and how to prosecute." State v. Bloom 497 So. 2d 2, 3 (Fla

1986). Section 775.082(8)(d) unlawfully restricts the exercise of
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executive discretion that is solely the function of the state
attorney in determ ning whether and how to prosecute.

Second, pursuant to Section 775.082(8)(d)l.c., Fla. Stat.
(1997), it is the victimwho is permtted to make the ultimate
deci sion regarding the particular sentencing schene under which a
defendant will be sentenced. This occurs even if the trial judge
beli eves that the defendant should receive the mandatory puni sh-
ment, or shoul d not receive the mandatory maxi mumpenalty. This is
an unconstitutional del egation of authority.

The | anguage of Section 775.082(8)(d)1., Fla. Stat. (1997),
makes it clear the intent of the legislature is that the offender
who qualifies under the statute be punished to the fullest extent
of the I awunless certain circunstances exist. Those circunstances
include the witten statenment of the victim There is no | anguage
in the statute which would appear to give a trial judge the
authority to override the wishes of a particular victim The
|l egislature has therefore unconstitutionally delegated this
sentencing power to victins of defendants who qualify under the
statute.

Third, the Act al so viol ates the separati on of powers doctrine
because it renoves any discretion of the sentencing judge to do
anyt hi ng ot her than sentence under the mandatory provisions, unl ess
certain circunstances set out in Section 775.082(8)d.1. are net.
Every one of those circunstances is a matter that is outside the
purvi ew of the trial judge. The circunstances include insufficient
evi dence, unavailability of witnesses, the statenent of the victim
and an apparent catch-all which deals with other extenuating
ci rcunst ances.

In contrast, the habitual felony offender statute, section
775.084, Fla. Stat. (1997), vests the trial judge with discretion
in determning the appropriate sentence. For exanple, if the judge
finds that a habitual sentence is not necessary for the protection
of the public, then the sentence need not be i nposed. That is true
for a person who qualifies as either a habitual felony offender, a
habi tual violent felony offender, or a violent career crimnal
Al t hough sentencing is clearly ajudicial function, the |l egislature
has attenpted to vest this authority in the executive branch by
authorizing the state attorney to determ ne who should and who
shoul d not be sentenced as a prison rel easee reoffender. Wi | e
prosecution is an executive function, sentencing is judicial in
nat ur e.

Once the state attorney decides to pursue a releasee
reof f ender sentence and denonstrates that the defendant satisfies
the statutory criteria, the sentencing court's function then becone

11



mnisterial in nature. The court nust sentence pursuant to the
Act. There is no requirenent of a finding that such sentencing is
necessary to protect the public. It is the lack of 1inherent
di scretion on the part of the court to determ ne the defendant's
status and to determne the necessity of a prison releasee
reof fender sentence to protect the public that renders the act
vi ol ation of the separation of powers doctrine.

The separation of powers principles establish that, although
the state attorney may suggest the classification and sentence, it
is only the judiciary that decides whether to nake the classi-
fication and i npose the mandatory sentence. London v. State, 623
So. 2d 527, 528 (Fla. 1st DCA 1993). Lacking the provisions of the
violent career crimnal statute and the habitual offender statute
that vest sole discretion as to classification and inposition of a
sentence in the sentencing court, the Act violates the separation
of powers doctrine.

Petitioner is aware that in Cotton, the Second District
determ ned t hat the sentencing court, not the prosecuting attorney,
determ nes whether the exceptions listed in Sec. 775.082(8)(d)1.
are applicable to a particul ar case. However, this Court heard
oral argunent in Cotton on Novenber 3, 1999. A decision is stil
pendi ng. This issue has also been accepted for review by this
Court in Wods v. State, 740 So. 2d 529 (Fla. 1999); Moore V.
State, 741 So. 2d 1136 (Fla. 1999); Lookadoo v. State, 744 So. 2d
455 (Fla. 1999); and McKnight v. State, 727 So. 2d 314 (Fla. 1999).

In the event this Court finds that the trial court |acks
di scretion under the act and reverses the Second District in
Cotton, Petitioner would then state that the Act is violative of
the principle separation of powers by renoving any and al
discretion from the judiciary in determning an appropriate
sent ence.

3. Cruel and Unusual Punishment

The Ei ghth Anmendnent to the U. S. Constitution forbids cruel
and unusual puni shnent. Article I, Section 17 of the Florida
Constitution prohibits any cruel or unusual punishnent. The
prohi bitions against cruel and/or wunusual punishnent nean that
nei t her barbaric punishnents nor sentences that are dispropor-
tionate to the crinme conmtted may be i nposed. See Solemyv. Helm
463 U. S. 277 (1983). In Solem the Suprene Court stated that the
princi pl e of puni shnment proportionality is deeply rooted in common
| aw j uri sprudence, and has been recogni zed by the Court for al nost
a century. Proportionality applies not only to the death penalty,
but also to bail, fines, other punishnments and prison sentences.
Thus, as a matter of principle, a crimnal sentence nust be
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proportionate to the crime for which the defendant has been
convi ct ed. No penalty, even inposed within the |limts of a
| egi sl ative schenme, is per se constitutional as a single day in
prison could be unconstitutional under some circunstances.

In Florida, the Solem proportionality principles as to the
federal constitution are the m ninumstandard for interpreting the
state's cruel or unusual punishnment clause. See Hale v. State, 630
So. 2d 521 (Fla. 1993). Proportionality reviewis also appropriate
under Article |, Section 17, of the state constitution. WIIlians
v. State, 630 So. 2d 534 (Fla. 1993).

The Act violates the proportionality concepts of the cruel or
unusual puni shnent clause by the manner in which defendants are
puni shed as prison rel easee reoffenders. Section 775.082
(8)(a)l., defines a reoffender as a person who comm ts an enuner at -
ed offense and who has been released from a state correctiona
facility wthin the preceding three years. Thus, the Act draws a
di stinction between defendants who commt a new offense after
rel ease fromprison, and those who have not been to prison or who
were rel eased nore than three years previously. The Act al so draws
no distinctions anong the prior felony offenders for which the
target popul ati on was i ncarcerated. The Act therefore disproporti -
onat el y puni shes a new of fense based on one's status of having been
to prison previously without regard to the nature of the prior
of f ense.

For exanple, an individual who commts an enunerated fel ony
one day after release froma county jail sentence for aggravated
battery is not subject to the enhanced sentence of the Act.
However, a person who commts the sane offense and who had been
rel eased fromprison within three years after serving a thirteen
mont h sentence for an offense such as possession of cannabis or
i ssuing a wort hl ess check nust be sentenced to the maxi numsent ence
as a prison releasee reoffender. The sentences inposed upon
simlar defendants who commt identical offenses are dispro-
porti onate because the enhanced sentence i s i nposed based upon the
arbitrary classification of being a prison rel easee wthout regard
to the nature of the prior offense. The Act is al so disproportion-
ate fromthe perspective of the defendant who conm ts an enuner at ed
of fense exactly three years after a prison release, as contrasted
to another defendant with the sane record who commits the sane
of fense three years and one day after rel ease.

The Act al so violates the cruel and unusual puni shnent cl auses
by enpowering the victins to determ ne sentences. Section 775.082-
(8)(d)1.c., permts the victimto mandate the inposition of the
mandat ory maxi num penalty by the sinple act of refusing to put a
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statenent in witing that the victi mdoes not desire the i nposition
of the penalty. The victimcan therefore affirmatively determ ne
the sentencing outcone or can determne the sentence by sinply
failing to act. |In fact, the State Attorney could determ ne the
sentence by failing to contact a victimor failing to advise the
victimof the right to request |less than the mandatory sentence.
Further, should a victimsonehow become unavai l abl e subsequent to
a plea or trial, the defendant would be subject to the maxi mum
sentence despite the victims wishes if those w shes had not
previ ously been reduced to witing.
As such, the statute falls afoul of the warning given in

Furman v. Georgia, 408 U S. 238, 253 (1972) by Justice Dougl as:

Yet even our task is not restricted to an

effort to divine what notives inpelled these

death penalties. Rat her, we deal wth a

system of law and justice that |eaves to the

uncontrolled discretion of judges or juries

the determ nati on whether defendants commit-

ting these crimes should die or be inprisoned.

Under these |aws no standards govern the

sel ection of the penalty. People Iive or die,

dependent on the whi mof one man or of 12.

Al though the act in question here is not a capital case
sentenci ng schene, it does |l eave the ultimte sentenci ng deci sion,
at least in sone cases, to the whimof the victim As was also
said in Furman, the death penalty could not be inposed “...under
|l egal systens that permt this penalty to be so wantonly and
freakishly i nposed” (Stewart, concurring, at p. 310). Wthout any
statutory guidance or control of victim decision nmaeking, the act
est abl i shes a wanton and freaki sh sentenci ng systemby vesting sol e
discretion in the victimto inpose severe nmandatory penalties.

| f the prohibitions against cruel and/or unusual punishnent
mean anything, they nean that vengeance is not a perm ssible goal
of punishnent. Once again, in Furman, Marshall, concurring, wote:

To preserve the integrity of the Ei ghth Anen-
dnent, the Court has consistently denigrated
retribution as a perm ssible goal of punish-
ment. It is undoubtedly correct that there is
a demand for vengeance on the part of many
persons in a community against one who is
convicted of a particularly offensive act. At
tinmes a cry is heard that norality requires
vengeance to evi dence society’s abhorrence
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of the act. But the Eighth Anendnment is our
i nsul ation from our baser selves. The
“cruel and unusual’ language limts the ave-
nues t hrough whi ch vengeance can be channel ed.
Were this not so, the | anguage woul d be enpty,
and a return to the rack and other tortures
woul d be possible in a given case.

Furman v. Georgia, 408 U. S. at 344-345.

By vesting sole authority in the victimin those cases to
whi ch other “exceptions” do not apply, to determ ne whether the
m ni mum mandat ory sent ence shoul d be i nposed, the act condones and
even encour ages vengeful sentencing. As such, the act is unconsti -
tutional, since it purports to renove the protection of the cruel
and/ or unusual clauses of the federal and state constitutions.

Section 775.082(8) inproperly |leaves the ultimte sentencing
decision to the whimof the victim If the prohibitions against
cruel and wunusual punishnment nean anything, they nean that
vengeance i s not a perm ssi bl e goal of punishnent. By vesting sole
authority in the victimto determ ne whet her the maxi num sent ence
shoul d be inposed, the Act is unconstitutional as it attenpts to
remove the protective insulation of the cruel and/or unusual
puni shnent cl auses.

4. Vagueness

The doctrine of vagueness is separate and distinct from
overbreadth as the vagueness doctrine has a broader application,
since it was designed to ensure conpliance with due process. See
Sout heastern Fisheries Ass'n, 1Inc. v. Departnent of Natural
Resources, 453 So. 2d 1351 (Fla. 1984). Wen a statute fails to
gi ve adequate notice to prohibited conduct, inviting arbitrary and
di scrimnatory enforcenent, the statute i s void for vagueness. See
Wche v. State, 619 So. 2d 231 (Fla. 1993).

Section 775.082(8)(d)1., Fla. Stat. (1997) provides that a
prison rel easee reoffender sentence shall be inposed unless:

a. The prosecuting attorney does not have sufficient

evidence to prove the highest charge avail abl e;

b. The testinony of a material w tness cannot be ob-
t ai ned;

c. The victimdoes not want the of fender to receive the

mandatory prison sentence and provides a witten state-
ment to that effect; or
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d. O her extenuating circunstances exi st which preclude
the just prosecution of the offender.

These statutory exceptions fail to define the terns "suffi-
cient evidence", "material wtness", the degree of materiality
requi red, "extenuating circunstances", and "just prosecution”. The
legislative failure to define these terns renders the Act unconsti -
tutionally vague because the Act does not give any gui dance as to
t he nmeani ng of these terns or their applicability to any individual
case. It is inpossible for a person of ordinary intelligence to
read the statute and understand how the | egislature intended these
terms to apply to any particul ar defendant. Therefore, the Act is
unconstitutional since it not only invites, but seem ngly requires
arbitrary and di scrimnatory enforcenent.

Additionally for simlar reasons, the act is also unconsti-
tutionally vague as applied to M. Mdina because it is so
anbi guous as to whether the burglary of an unoccupied dwelling is
covered under the statute. The anbiguity rendering the statute
vague as applied in this case is that it is not possible to tell
what nust be occupi ed under the act in order to qualify as a prison
rel easee reoffender. This anbiguity is fatal because the very
application of the Prison Rel easee Reoffender Act to M. Medina
depends on how the cl ause i s construed.

As such, section 775.082(8) violates the due process cl ause of
the Fifth Amendnent to the United States Constitution, as well as
the Florida Constitution because "nmen of common intelligence nust
necessarily guess at its neaning and differ as to its application.
Connally v. Ceneral Construction Co., 269 U S. 385, 391 (1926).

5. Due Process

Substantive due process is a restriction upon the manner in
whi ch a penal code can be enforced. See Rochin v. California, 342

U S 165 (1952). The test is, "...whether the statute bears a
reasonable relation to a permssible legislative objective and is
not discrimnatory, arbitrary or oppressive." Lasky v. State Farm

| nsurance Conpany, 296 So. 2d 9, 15 (Fla. 1974).

The Act violates state and federal guarantees of due process
in a nunber of ways. First, as discussed above, the Act invites
discrimnatory and arbitrary application by the state attorney. In
t he absence of judicial discretion, the state attorney has the sol e
authority to determ ne the application of the act to any defendant.

Second, the state attorney has sole power to define the
exclusionary ternms of "sufficient evidence", "material wtness",
"extenuating circunstances", and "just prosecution” wthin the
meani ng of Section 775.082(8)(d)1. Since thereis no definition of
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those terns, the prosecutor has the power to selectively define
theminrelation to any particular case and to arbitrarily apply or
not apply any factor to any particul ar defendant. Lacking statutory
gui dance as to the proper application of these exclusionary factors
and the total absence of judicial participation in the sentencing
process, the application or non-application of the Act to any
particul ar defendant is left to the prosecutor.

Third, the victimhas the power to decide that the Act wll
not apply to any particular defendant by providing a witten
statenent that the maximum sentence not be sought. Section
775.082(8)(d)1.c. Arbitrariness, discrimnation, oppression, and
| ack of fairness can hardly be better defined than by the enact nent
of a statutory sentencing schenme where the victim determ nes the
sent ence.

Fourth, the statute is inherently arbitrary by the manner in
whi ch the Act declares a defendant to be subject to the maxi num
penalty provided by aw. Assum ng the exi stence of two defendants
with the same or simlar prior records who commt the sane or
simlar new enunerated felonies, there is an apparent |ack of
rationality in sentenci ng one def endant to t he maxi numsent ence and
the other to a guidelines sentence sinply because one went to
prison for a year and a day and the other went to jail for a year.

Simlarly, the same lack of rationality exists where one
def endant conmmts the new of fense exactly three years after rel ease
fromprison, and the other commts an offense three years and a day
after release. Because there is not a material or rational
difference in those scenarios, and one defendant receives the
maxi mumsent ence and t he ot her a gui delines sentence, the statutory
sentencing schene is arbitrary, capricious, irrational, and
di scrim natory.

Fifth, the Act does not bear a reasonable relation to a
perm ssible |egislative objective. In Chapter 97-239, Laws of
Florida, the legislature states its purpose was to draft | egisla-
tion enhancing the penalties for previous violent felony offenders

who re-offend and continue to prey on society. |In fact, the |ist
of felonies in section 775.082(8)(a)l, Fla Stat. (1997), to which
the maxi mum sentence applies is limted to violent felonies.

Despite the apparent |egislative goal of enhanced punishnent for
violent felony offenders who are released and commt new viol ent
of fenses, the actual operation of the statute is to apply to any
of fender who has served a prison sentence for any offense and who
commts and enunerated offense within three years of release. The
Act does not rationally relate to the stated |egislative purpose
and reaches far beyond the intent of the |egislature.
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6. Equal Protection

The standard by which a statutory classification is exam ned
to determ ne whether a classification satisfies the equal protec-
tion clause is whether the classification is based upon sone
difference bearing a reasonable relation to the object of the
| egislation. See Soverino v. State, 356 So. 2d 269 (Fla. 1978).
As di scussed above, the Act does not bear a rational relationship
to the avowed | egislative goal. The legislative intent was to
provide for the inposition of enhanced sentences upon violent
fel ony of fenders who have been rel eased early fromprison and then
who re-offend by commtting a new violent offense. Ch. 97-239,
Laws of Florida (1997). Despite that intent, the Act applies to
of fenders whose prior history includes no violent offenses
what soever . The Act draws no rational distinction between
of fenders who conmmt prior violent acts and serve county jail
sentences, and those who conmt the sane acts and yet serve short
pri son sentences. The Act also draws no rational distinction
bet ween i nposi ng an enhanced sentence upon a defendant who conmts
a new of fense on the third anniversary of rel ease fromprison, and
the inposition of a guidelines sentence upon a defendant who
commts a simlar offense three years and a day after rel ease. As
drafted and potentially applicable, the Act's operations are not
rationally related to the goal of inposing enhanced puni shnent upon
vi ol ent of fenders who conmt a new violent offense after rel ease.

7. The Overbreadth Issue

Legi sl ation that punishes innocent conduct, even as part of a
plan or schene, the overall purpose of which is of legitimte
public concern, is overbroad, Delnonico v. State, 155 So. 2d 368
(Fla. 1963) and Brandenburg v. Chio, 395 U S 444 (1969). If a
statute is so overbroad that it punishes the innocent along with
the guilty, thenit is void as being violative of due process. As
previ ously nmentioned, the Prison Rel easee Reof fender Act makes no
di stinction between persons released froma Florida prison nerely
because they have done their tinme, and those who are released
because there convi ctions were sonehow overturned. |n other words,
a person who was wongfully convicted, and was released from a
Florida prison when that conviction was set aside, but who did
commt an enunerated offense within three years of his rel ease
woul d, under the plain |anguage of the act, be subject to the sane
enhanced penalties as the individual who was rel eased because he
did his tine. Hence, the innocent act of being wongfully
convicted and sentenced to prison is punished by the Act in the
form of inposing a harsher sentence than the individual would
ot herwi se recei ve had he not been wongfully sent to prison. Since
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the Act inposes such puni shnent on i nnocent conduct, it is void for
bei ng over br oad.

8. Ex Post Facto

Under Article I, Section 10, of the Florida Constitution, the
| egi slature may not pass any retroactive laws. According to the
preanble to Chapter 97-239, Laws of Florida, the Act was passed
because "recent court decisions have nmandated the early rel ease of
violent felony offenders... ." The legislature was referring to
Lynce v. Mthis, 519 U S. 433 (1997). That case held that the
states cannot cancel release credits for offenders who were
sentenced prior to the statute's effective date, because it was an
unconstitutional ex post factolaw Certainly, none of the i nmates
referred to in the preanble were rel eased three years prior to the
Lynce deci sion. It would be totally inconsistent with the
| egislative intent to apply the Act to offenders who were rel eased
prior to its effective date. Myreover, to do so would be an ex
post facto application. The |legislature anticipated this problem
by requiring DOC to notify inmates of the Act when they are
rel eased. See 8§ 944.705(6)(a), Fla. Stat. (1997). This warning is
not required to anyone, such as the Appellant, who was rel eased
prior to the effective date of the Act.

More inportantly, thereis nothing in the Act which explicitly
requires its application to i nmates who were rel eased prior toits
effective date. The only way to save the statute from ex post
facto application is to hold that it is prospective only to those
inmates rel eased after its effective date.

Petitioner acknow edges that the Fourth District rejected a
simlar argunment in Plain v. State, 720 So. 2d 585 (Fla. 4th DCA
1998). He urges this Court to reach a decision in conflict with
Pl ai n.

For any and all of these reasons, section 775.082(8), Florida
Statutes (1997), is unconstitutional.
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CONCLUSI ON

If this Court finds the Prison Releasee Reoffender Act
constitutional, or does not reach the issue, this Court should
order that Petitioner be resentenced to either the resentencing
judge may i npose either a Prison Rel easee Reof fender sentence or a
Habi tual Felony O fender sentence, but not both. If this Court
agrees that the Prison Rel easee Reof fender Act is unconstitutional
on its face, then Petitioner may only be resentenced as a habi tual
fel ony of f ender.
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/W s

1'n Whalen v.United States, 445 U.S. 684, 688 (1980), the Court
noted that a state legislature mght well provide that an offense
i's punishable by both fine and inprisonnent. | f, however, the
statute provides for "a fine or a termof inprisonnent”, the court
could not inpose both wthout violating the constitutional
provi si on agai nst doubl e j eopardy.
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