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SUMVARY OF ARGUMENT

This Court has recently and repeatedly reaffirnmed both the
i npact and physical injury requirenents of the inpact rule. There
iS no reason to revisit those issues again in this case, nor to
depart fromthis Court’s recent authority validating the physical
injury requirenent.

Furthernore, a limtation on the physical injury requirenent
woul d not resolve the specific issues in this case. The cl ear
majority view requires both actual exposure to the virus and a
nmedi cal |y accepted neans of transm ssion before a fear of AIDS
claim can proceed. Florida has applied a simlar rule in other
fear of disease cases, and should continue to follow the actua
exposur e approach here.

Under this majority actual exposure theory, the requirenment of
a physical injury under the inpact rule does not affect the
viability of the claimas long as the specific requirenents of a
actual exposure and a neans of transm ssion are established. This
Court should certainly not abrogate the inpact rule in a case which
does not even directly raise the issue.

The actual exposure theory has strong public policy grounds.
It provides certainty and predictability in tort liability and
i nsurance risk. It reduces specul ative and subjective clains, and
elimnates the risk that liability could be based on a nedically
irrational fear of the disease. Contrary to Plaintiffs’ argunent,
there is nothing wong with a rule that potentially elimnates

cl aims for sone peopl e’ s genui ne but nedically unfounded fear. The



actual exposure rule places a reasonable and legally sound filter
on these clainms which allows only fear of AIDS clains wth nedical

viability to proceed.



ARGUMENT
THE | MPACT RULE SHOULD NOT BE ABOLI SHED OR LI M TED.
The inpact rule states that “before a plaintiff can recover
damages for enotional distress caused by t he negligence of anot her,
the enotional distress suffered nust flow from physical injuries

the plaintiff sustained in an inpact.” RJ. v. Humana of Florida,

Inc., 652 So. 2d 360, 362 (Fla. 1995), quoting Reynolds v. State

Farm Mut. Auto. Ins. Co., 611 So. 2d 1294, 1296 (Fla. 4th DCA

1992) .

Plaintiffs acknow edge that the inpact rule has two required
conponents - inpact and physical injury - but dismss the inpact
requi renent, asserting that it was necessarily net in this case by
t he consunpti on of the beverage. As Respondent’s brief explains in
detail, this argunent may allowa claimfor distress fromconsum ng
a flat beverage, but the claimfor fear of AIDS requires nore.

As for the separate physical injury requirenent, Plaintiffs
concede that there was no direct physical injury in this case.
Instead, they ask this Court to abandon the physical injury
requi rement. However, this Court has recently affirmed both the

inmpact rule and its physical injury requirenent. See (Gonzalez v.

Metropolitan Dade County Public Health Trust, 651 So.2d 673, 676

(Fla. 1995); RJ. v. Humana of Florida, 652 So.2d 360, 362 (Fla.

1995). There has been no argunent rai sed here whi ch woul d overcone
this Court’s recent pronouncenents on this issue. This Court
shoul d adhere to its recently reaffirmed precedent, and enforce the

physical injury requirenent.



In fact, even when this Court has relaxed the inpact
requi renent, the physical injury requirenent has remai ned. Even in
“bystander” cases, which Plaintiffs and the Acadeny argue are
i ncongruously given a nore |iberal recovery standard than direct
cases, this Court has always required a discernable physical

injury. See Zell v. Meek, 665 So. 2d 1048, 1054 (Fla. 1995)

Chanpion v. Gay, 478 So. 2d 17 (Fla. 1985); Brown v. Cadillac

Motor Car Division, 468 So. 2d 903, 904 (Fla. 1985). Plaintiffs

cannot neet even the allegedly nore liberal standard granted to
byst ander s.

The physical injury requirenent is the rule’ s nost critical
conponent. It is undisputedly absent fromthis case. This Court
has al ready recogni zed the inevitably massive anount of litigation
whi ch could ensue if the physical injury requirenent were |lifted.

Wile Plaintiffs argue that the majority of courts have
abol i shed the inpact rule, they also correctly admt that the part
of the rule which has been elimnated in those jurisdictions is the

i npact requirenment. See Petitioner’s Brief at p. 23-25. NMbst such
courts still require a discernable physical injury. See numerous
cases cited in Respondent’s Brief at Point I.B. |In fact, many of

the states cited by Plaintiffs as allowing a no-inpact cause of
action have specifically rejected fear of AIDS clainms. See Heiner

V. Mor et uzzo, 652 N E. . 2d 664 (Chio 1995). Thus, even if this

Court adopts what Plaintiffs urge is the “majority” view, the
physical injury requirement still stands and cannot be net in this

case.



A handful of courts did altogether abandon the requirenent of
physi cal harm and recogni ze an independent cause of action for

negligent infliction of enotional distress. See Mlien v. Kaiser

Found. Hosps., 616 P.2d 813, 814 (Cal. 1980); Rodrigues v. State,

472 P.2d 509, 520 (Haw. 1970); Bass v. Nooney, 646 S.W2d 765, 772

(Mb. 1983); St. Elizabeth Hosp. v. Garrard, 730 S.W2d 649, 650

(Tex. 1987) (all <cited by Plaintiffs). However, Plaintiffs
overl ook the fact that these courts did recognize the need for sone

[imting device. See Rodrigques, 472 P.2d at 520 (requiring

obj ective proof of serious nmental distress, and stating "serious
mental distress may be found where a reasonable man, normally
constituted, would be unable to adequately cope with the nenta
stress . . . .").

Furthernore, these sanme courts subsequently retreated from
this liberal position, limting negligent infliction of enotional
di stress as an independent cause of action and narrow ng the
ci rcunst ances under whi ch the absence of physical harmwould still
permt recovery. See Julie A Davies, "Direct Actions for Enoti onal
Harm 1|s Conprom se Possible?", 67 Wash. L. Rev. 1, 13 (1992).
Many have required proof that the defendant breached a preexisting
and i ndependent |egal duty to protect the plaintiff fromenotional

harm See Marlene F. v. Affiliated Psychiatric Med. dinic, Inc.,

770 P.2d 278, 281-82 (Cal. 1989) (limting Molien v. Kaiser Found.

Hosps., 616 P.2d 813 (Cal. 1980)) (allowing the claim where an

i ndependent duty arose out of a physician-patient relationship);

Flores v. Baca, 117 NNM 306, 311, 871 P.2d 962, 966 (1994) (breach



of a funeral contract creates i ndependent duty). There is no such
al l egation or proof in this case.

Thus, the few courts which initially elimnated the physical
injury requirenent have cone to regret it and have reinstated
[imtations on enotional distress clains. This Court should not
make the sane n st ake.

Even where this Court has carved exceptions to the i npact part
of the rule, Florida has consistently reaffirmed the physical
injury requirenent. O the courts which have elimnated the
i mpact rule, nost still require a physical injury. Thus, contrary
to Plaintiff’s argunment, the "majority rule" does not help their
claimhere. At a mnimm the physical injury requirenment should
be ret ai ned.

1. FLORI DA LAWSHOULD CONTI NUE TO LI M T RECOVERY FOR FEAR OF

AIDS TO CASES IN WH CH BOTH AN ACTUAL EXPOSURE TO THE

VI RUS AND A MEDI CALLY ACCEPTED CHANNEL OF TRANSM SSI ON

HAVE BEEN DEMONSTRATED.

A FLORI DA SHOULD FOLLOW THE MAJORITY “ACTUAL EXPOSURE”
RULE.

Significantly, even if this Court decided to renove or reduce
t he physical injury requirenent, such a change would be irrel evant
to the case at hand. Under the fear of AIDS standard which the
majority of jurisdictions use, aclaimw |l inevitably satisfy both
el ements of the inpact rule anyway.

It isinmportant to note that the defense argunent in this case
is not that a fear of AIDS claimcan never exist. A mgjority of
jurisdictions have allowed clains for fear of contracting AlDS

This majority has sinply required that the plaintiff nust “prove



actual exposure to HV as a result of a defendant's negligence.”
Steven S. Wasserman & G Keith Phoeni x, "Fear May Not Be Enough in
Hl V- Exposure Cl ai ns, Med. Mal practice L. & Strategy,” (May 1998) at
4; Debra Baker, "Positively Truthful: Appeal Asks \Wether Doctors
Have Duty to Disclose HV Status to Patients,” A B.A J (Aug. 1998)
at 38.

General ly, actual exposure is said to include tw factors;
"(f)irst, there nust be an exposure to tissue, blood, or body fluid
infected with HV, and second, the exposure to the infected tissue,
bl ood, or body fluid nust be by way of a channel of
transm ssi on deenmed nedically or scientifically sufficient to cause

an HV infection." Hartwig v. Oregon Trail Eye dinic, 580 N W2d

86, 91 (Neb. 1998). See al so Pendergist v. Pendergrass, 961 S.W2d

919, 926 (M. App. 1998).

Courts have either anal yzed the actual exposure requirenent as
a required elenent of a fear of contracting AIDS claim or by
hol di ng that the absence of actual exposure denonstrated that the

fear of contracting AlIDS was per se unreasonable. Pendergist, 961

S.W2d at 924; Brown v. New York City Health and Hosp. Corp., 648

N.Y.S. 2d 880 (N. Y. App. 1996); Russaw v. Martin, 472 S.E. 2d 508,

512 (Ga. App. 1996). Under either analysis, the claimfails as a
matter of lawif there is no proof of infection in the source, or
no proof that the contact provided a nedically accepted channel of
t ransm ssi on.

As the court explained in Pendergist v. Pendergrass, 961

S.W2d 919, 926 (M. App. 1998):



Absent proof of actual exposure to the HV virus as a

result of a defendant's negligent conduct, that is, proof

of both a scientifically accepted nethod, or channel, of

transm ssion and the presence of the HV virus, the fear

of contracting AIDS is unreasonable as a matter of |aw

and, therefore, not a legally conpensable injury.

Plaintiffs do not dispute that the actual exposure rule is the
majority view, so a thorough list of jurisdictions applying the
actual exposure rule is probably unnecessary. Al t hough not a
conplete list, the foll owi ng cases provi de exanpl es of application
of the mpjority view, requiring the plaintiff to show actual

exposure to H'V. See Brzoska v. O son, 668 A 2d 1355, 1363 (Del.

1995) (“without actual exposure to HYV, the risk of its
transm ssion is so mnute that any fear of contracting AIDS is per

se unreasonable”); Russawv. Martin, 472 S. E 2d 508, 512 (Ga. App.

1996); Russaw v. Martin, 472 S.E. 2d 508 (Ga. App. 1998) (needle

stick case; refusing to allow recovery “based on inagined

possibilities” wthout proof of actual exposure); Neal v. Neal

873 P.2d 871, 876 (ldaho 1994) (wife claimng fear of AIDS from
husband’ s affair nust show that she was actually exposed to the

di sease); Reynolds v. Highland Manor, lInc., 954 P.2d 11, 15-16

(Kan. App. 1998) (plaintiff accidentally picked up a used condom
left in her hotel room required to show actual exposure); Falcon

V. Qur Lady of the Lake Hospital, 729 So.2d 1169 (La. App. 1999);

Marriott v. Sedco Forex Int'l Resources, Ltd., 827 F. Supp. 59, 74-

75 (D. Mass. 1993) (plaintiff who was inoculated with a vaccine
testing positive for HV nust show direct exposure as well as a

di rect channel of exposure); K. A.C._ v. Benson, 527 N. W 2d 553, 559




(Mnn. 1995) (“plaintiff who fails to all ege actual exposure to HV
is not, as a matter of law, in personal physical danger of

contracting H V'); Pendergist v. Pendergrass, 961 S.W2d 919, 925-

926 (Mo. App. 1998); De MIlio v. Schrager, 666 A 2d 627, 629

(N.J. App. 1995) (plaintiff may only recover enotional distress
damages in a fear of AIDS case if he proves both actual exposure
and a scientifically accepted channel of transm ssion; however

"where there exists proof that a defendant's wongful conduct was
either intentional or recklessly indifferent, a rebuttable
presunption of exposure will arise, enabling plaintiff to survive

a notion for summary judgnent"); Ordway v. County of Suffolk, 583

N.Y.S. 2d 1014, 1016-17 (N.Y.App.1992) (requiring actual exposure
and hol ding that a doctor who operated on an HV positive patient
did not reach that |evel of proof absent a precipitating incident
such as a broken glove, pierced skin, or a patient bite); Hare v.
State, 539 N Y.S.2d 1018, 1021-22 (N. Y. App. 1989) (hol ding that the
plaintiff's claim was too speculative where the plaintiff was
bitten by an unrestrained prisoner, and whether the i nmate was H V

positive “was a runor at best”); Mntalbano v. Tri-Mac Enterprises

of Port Jefferson, Inc., 652 NY.S 2d 780 (NY. App. 1997)

(ingesting french fries covered in blood; plaintiff could not

recover, absent proof of “actual exposure” to HV); Burk v. Sage

Products, Inc., 747 F. Supp. 285, 288 (E.D. Pa. 1990) (absent proof

that the plaintiff was in fact exposed to H'V, the plaintiff cannot

recover danmages for his fear of contracting ADS); Lubowitz v.

Al bert Einstein Med. Center, N. Division, 623 A 2d 3, 5 (Pa. App.

10



1993); Bain v. Wlls, 936 S.W2d 618, 620 (Tenn. 1997); Carroll v.

Sisters of St. Francis Health Servs., Inc., 868 S W2d 585, 591

(Tenn. 1993); Drury v. Baptist Menorial Hospital System 933 S. W 2d

668 (Tex.App. 1996); Sanders v. State, No. 14433-0-111, 1997 W

43664, at *1 (Wash. App. 1997); Johnson v. West Virginia Univ.

Hosp., Inc., 413 S. E. . 2d 889, 892-94 (WVa. 1991) (holding that a

security officer who was bitten by an AIDS patient was actually
exposed to the disease and therefore the plaintiff could recover
enotional distress damages based on his fear of contracting the

di sease); Babich v. Waukesha Memi| Hosp., Inc., 556 N.W2d 144, 147

(Ws. App. 1996) (requiring a plaintiff in a needle stick case to
prove that the needle came froma contam nated source).

Florida should follow the majority view In this case
Plaintiffs woul d not be able to recover under the majority “actual
exposure” standard, because, even assum ng that the substance was
a condom Plaintiffs have not proven that it was contam nated with
H V. Furthernore, Plaintiffs have not proven a nedically accepted
channel of transmi ssion. The Fifth District correctly anal yzed and
applied the actual exposure rule.

B. THE “ ACTUAL EXPOSURE” STANDARD HAS BEEN USED

I N FEAR OF DI SEASE CASES IN FLORIDA AND I N A
MAJORI TY OF STATES FOR A NUMBER OF YEARS.

Al though AIDS and AIDS clains are relatively new, the actua
exposure standard has | ongstandi ng support in the well-established
hi storical body of |aw based on clains for fear of future disease.

See Edward M Sl aughter, “AlIDS Phobia: The Infliction of Enotional
Distress and the Fear of AIDS,” 16 U. Haw. L. Rev. 143, 154 (1995);

11



Brian R Garves, “Fear of AIDS,” 3 J. Pharmacy & L. 29, 30
(1994) (noting that the simlarity between A DS and cancer has
resulted in courts analyzing such cases with simlar standards);
John Patrick Darby, “Tort Liability for the Transm ssion of the
AIDS Virus: Damages for Fear of AIDS and Prospective AIDS,” 45
Wash. & Lee L. Rev. 185, 188 (1988) ("Because of simlarities
between H'V and carcinogens, courts analyzing liability for
transmtting HV should examne a defendant's liability under
established |law for exposing a plaintiff to a carcinogen."). See

also Neal v. Neal, 873 P.2d 881, 887 (ldaho App. 1993) ("The

simlarities between termnal cancer and AIDS - their |atent
mani festation and their deadly, incurable nature - have | ed courts
and commentators to anal yze actions for fear of contracting Al DS
under the same standards as actions for fear of devel oping
cancer.").?

Courts have | ong hel d t hat one who negligently exposes anot her
to an i nfectious or contagi ous di sease, which anot her contracts, is
liable in damages, provided the feared di sease actually devel ops.
See Terry Mrehead Dworkin, “Fear of D sease and Delayed
Mani festation Injuries: A Solution or a Pandora's Box?,” 53 Fordham

L. Rev. 527, 542 & n. 121 (1984). In nost of the early cases, the

nature of the disease neant that the fear was necessarily short-

v For an overview of Anerican tort |aw regarding enotional

di stress as an el ement of recovery in future di sease, see generally
David Carl M nnenman, Annotation, Future D sease or Condition, or
Anxi ety Relating Thereto, as El enent of Recovery, 50 AAL.R 4th 13
(1986) .
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lived, and proof that the Plaintiff actually contracted the di sease

was easily used as the benchmark. See Duke v. Housen, 589 P.2d

334, 340 (Wo. 1979) (and cases cited therein); 39 Am Jur. 2d
Health 8 48 (1968). See also Jones v. United RRs., 202 P. 919,

922-23 (Cal. Ct. App. 1921) (fear of future disability); Figlar v.
Gordon, 53 A 2d 645, 648 (Conn. 1947) (fear of devel oping
epi |l epsy); Watson v. Augusta Brewing Co., 52 S. E. 152, 153 (Ga.

1905) (fear of dying fromglass in the stomach); Butts v. National
Exch. Bank, 72 S.W 1083, 1084 (Mb. C. App. 1903) (fear of bl ood
poi soning); Walker v. Boston & Maine RR, 51 A 918, 919 (N H

1902) (fear of going insane); Alley v. Charlotte Pipe & Foundry

Co., 74 S.E. 885, 886 (N C. 1912) (fear of devel oping cancer from
severe burns); Ward Baking Co. v. Trizzino, 161 N.E 557 (Ohio C

App. 1928) (fear from swallow ng needles); Southern Kan. Ry. V.

McSwain, 118 S.W 874, 875 (Tex. Cv. App. 1909) (fear of blood
poi soning); Elliott v. Arrowsmth, 272 P. 32, 32-33 (Wash. 1928)

(fear of having a m scarriage).

Later, actions for |atent conditions such as “fear of cancer”
became nore commonpl ace. While nodern courts have varied in
whet her synpt onol ogy of the feared di sease i s required, courts have
uniformy held that there nust be objective evidence of actual

exposure to the disease-causing agent. See, e.g., Harper v.

[Ilinois Cent. Gulf RR, 808 F.2d 1139, 1140 (5th G r. 1987) (no

recovery for enotional distress absent evidence of exposure to

di sease-causing agent); Plumer v. United States, 580 F.2d 72 (3rd

Cir. 1978) (infectious bacteria entering the body); Mnk v. Univ.
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of Chi cago, 460 F. Supp. 713 (N.D. 111, 1978) (ingestion of DES);
In re Hawaii Fed. Asbestos Cases, 734 F. Supp. 1563, 1567-70 (D.

Haw. 1990) (noting that exposure provides objective evidence of
connecti on bet ween physi cal harmand enotional distress); Laxton v.

O kin Exterm nating Co., 639 S.W2d 431 (Tenn. 1982) (ingestion of

contam nated drinking water); Gdeon v. Johns-Mansville Sales

Corp., 761 F.2d 1129 (5th Cr, 1985) (inhalation of asbestos
fibers). But see Potter v. Firestone Tire and Rubber Co., 863 P.2d

795 (Cal. 1993) (holding that a toxic ingestion or exposure,
wi thout nore, does not provide an actionable claim for fear of
devel oping a future illness). See generally Scott D. Marrs, “Mnd
Over Body: Trends Regarding the Physical Injury Requirenent in
Negligent Infliction of Enotional Distress and ‘Fear of D sease
Cases,” 28 Tort & Ins. L.J. 1 (1992).

Florida has |ikew se applied this majority rule in other fear

of di sease cases. See Swain v. Kury, 595 So.2d 168, 172 (Fla. 1st

DCA 1992) (enotional distress damages for fear of cancer allowed

where Plaintiff actually contracted the disease); Eagle-Picher

Indus., Inc. v. Cox, 481 So. 2d 517, 529 (Fla. 3d DCA 1985) (actual

exposure to asbestos required to state a claimfor fear of cancer
from asbest osi s).

As one of these Florida courts explained, without the filter
of the actual exposure standard, the “task of discerning fraudul ent
‘fear of' [disease] <clainms from neritorious ones would be

‘prodigious.’” Eagle-Picher Indus., Inc. v. Cox, 481 So. 2d 517

14



529 (Fla. 3d DCA 1985) (quoting Ayers v. Jackson, 461 A 2d 184, 189

(N.J. Super. . Law Div. 1983)).

Li ke courts around the country, Florida should apply the sane
analysis to fear of AIDS cases as to other fear of disease cases:
t he actual exposure standard.

C. THE ACTUAL EXPOSURE THECRY MAKES GOOD PUBLI C
PCLI CY SENSE

There is no question that AIDS has becone one of Anerica’s
nost severe nedical crises. As of Decenber 31, 1999, the CDC
reported that over 400,000 people in the United States were |iving
with HV or AIDS. 47,218 of these people resided in Florida, and
Fl orida ranked third anong US States and Territories in the nunber
of AIDS cases reported to the CDC. Centers for D sease Control and
Prevention (CDC), Division of HV and AIDS Prevention, H V/ Al DS
Surveill ance Report, Decenber 1999.

The incidence of HHV and AIDS is an inportant public policy
concern for this state. Controlling irrational fear and preventing
publi ¢ m sunderstandi ng about the disease is an inportant part of
that public policy. Inthis case, the Plaintiffs had an irrational
and nedi cal |y unfounded fear of contracting H'V froma Coke bottle
t hat had been bottl ed four nonths earlier. To cloak that nedically
unfounded fear wth Jlegal validation would risk excessive

litigation, and sacrifice genuineness of clainms. See Penderqist,

961 S.W2d at 926; K.A.C. v. Benson, 527 N.W 2d 553, 559 (Mnn

1995); Brown v. New York Gty Health & Hosp. Corp., 648 N.Y.S. 2d

880 (N.Y. App. 1996).
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Perhaps nore inportantly, allow ng the claimwthout actual
exposure and a nedically recognized channel of transm ssion
“unnecessarily contributes to the gratuitous phobia that continues
to surround AIDS, and pronotes irrational beliefs concerning the
manner and facility of H'V transm ssion.” Note, Eric J. Knapp
“Tort Lawturning Blood into Wine: "Fear of Aids" as a Cognizabl e
Cause of Action in New Mexico,” 28 NM L. Rev. 165 (1998). The
requi renent of actual exposure ensures that the fear of contracting
AIDS is not based on msconceptions about the disease.

Pendergi st, 961 S.W2d at 926 (citing Brown v. New York Health &

Hosp. Corp., 225 A D.2d 36, 44, 648 N.Y.S.2d 880, 886 (1996)).

According to the U S. Departnent of Health and Human Servi ces,
Centers for Disease Control and Prevention (CDC), HV is only
transm ttabl e through passage of bl ood products, bodily secretions,
and ot her bodily fluids froman infected host individual to another

i ndividual. ¢DC HIV/AIDS Surveillance Report (December 1999). CDC

studies have shown that the virus cannot survive in the
environnent. The CDC states that it is “biologically necessary for
t hese viruses to i nfect specific hunan or primate cells to conplete
their life cycles and thereby reproduce thensel ves.” Thus, w thout
a transmission to a new host, the virus dies, at a rate of 90 to

99% wi t hin hours. United States Department of Health and Human

Services, Centers for Disease Control and Prevention (CDC),
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CDC/NCHSTP - Divisions of HIV/AIDS Prevention,“Survival of HIV in

the Environment.” See al SO www.cdc.gov/hiv/hivinfo. 2

While Plaintiffs have |i kened i ngesting the contents of a used
condomto oral sex, there does not appear to be any nedical basis
for that anal ogy. Unli ke oral sex, in which there is a direct
transmssion to a new potential host, ingesting soda which
contained an item which may or nmay not have been a condom and
whi ch may or may not have contai ned senen, but which undi sputedly
remained in a Coke bottle for a period of four nonths before
ingestion of the Coke, does not involve direct transm ssion.
According to the CDC s nost recent information, even if the
Plaintiffs could prove that the bottle contained H'V positive
material, the virus would be dead by the tinme of ingestion.

In fact, the CDC has reported that because of the |ow
environnmental survivability of the virus, there is “no known risk”
of HV infection to coworkers or consuners when a food service

enpl oyee is HV positive. CDC, Division of HIV/AIDS Prevention,
“Human Immunodeficiency Virus and Its Transmission.”  That CDC

report states that food service workers who are H'V positive need

Z In fact, in studies of famlies living with an H V-positive

menber, no incidences of nonsexual, nonblood, or nonperinatal
transm ssion were found, regardless of the fact that they shared
bat hroons, eating utensils, and toothbrushes. See Matthew Warren
Gill, “Recovery for Enotional Di stress Due to Fear of Aids:
Exposi ng Al dsphobia in Al abama,” 49 Ala. L. Rev. 1009, at note 6
(Spring 1998) (citing Joycelyn L. Cole, Comment, “AlDS-phobia: Are
Enmoti onal Di stress Damages For a Fear of AIDS a Legal ly Conpensabl e
Injury?,” 19 T. Marshall L. Rev. 333 (1994), and Centers for
Di sease Control, AIDS Information: H'V Transm ssion, No. 320020,
January 1, 1993)).
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not be restricted fromwork. |If the CDC has determ ned that even
an actual HV infection in a person preparing and handling food
poses no threat to the consuner, this case in which it is admtted
that there was no actual infection is clearly too speculative to
proceed under any legally recognized test. The Plaintiffs’
enphasis on the duties owed by food providers to ensure that food
is free of contaminants is relevant only to the extent that a
plaintiff seeks to recover for any injuries caused by the specific
object in the food, not for a nedically irrational fear that the
obj ect contains and can transmt a horrible disease.

In addition to the lack of proof inthe Plaintiffs’ clains in
this case, the fact that HV positive food service workers are
medically permtted to conti nue work rai ses a serious public policy
concern should this Court allowthe cause of action that Plaintiffs
ur ge. Persons infected wth HYV or ADS are protected as

“di sabl ed” under the Anericans with Disabilities Act. See Bragdon

v. Abbott, 118 S. C. 2196, 2213 (1998). Thus, as a matter of
federal |aw, enployers will in many cases be required to keep HV
positive enployees in positions where they are in contact wth
cowor kers, the general public, or products used or consuned by the
general public. The ADA protections even apply to protect the jobs
of H'V positive health care workers, sonme of them performng
i nvasi ve procedures. In 1998, the CDC reported that 21,267 health
care workers were HV positive. CDC, Division of HV/ A DS
Prevention, “Surveillance of Health Care Workers with H V/ AlDS,"”
(Decenber 31, 1998). See also Mary Anne Bobinski, “Risk and
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Rationality: The Centers for Di sease Control and Regul ati on of H V-
Infected Health Care Workers,” 36 St. Louis U L.J. 213, 226-29
(1991) (discussing guidelines for H V-positive health care workers
in perform ng invasive procedures).

Adopting the Plaintiffs’ theory in this case would nean that
any person who cones in contact with these people or the products
or services supplied by them could sue for fear of AIDS w thout
proof of a nmedically sound basis for that fear. The enpl oyer woul d
be in the | egal Catch-22 of having both a duty to keep the infected
enpl oyee enpl oyed and a duty to prevent the infected enpl oyee from
direct or indirect contact with the public.

In addition to potential cross-liabilities of enployers, the
risk of exponentially increased health care costs has been
significant in nost courts’ rejection of a specul ative Al DSphobi a
claim Courts have recogni zed that one potential societal cost of
i mposi ng anbi guous gui del i nes upon future defendants is that the
health care industry wll have to purchase additional liability
i nsurance to hedge against the uncertain liability standard. See
Jeffrey B. Geenstein, New Jersey’ s Continuing Expansion of Tort
Liability: WIlianmson V. Waldman and the Fear of Aids Cause of
Action, 30 Rutgers L. J. 489, 507 (Wnter 1999). Elimnating the
act ual exposure requirenment “forces health care providers to assune
an overly burdensone | evel of risk prevention and could adversely

affect the already exorbitant price of health care.” Pender gi st ,

961 S.W2d at 926 (citing Julie Anne Davies, “Direct Actions for
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Enotional Harm |Is Conprom se Possible?, ” 67 Wash. L. Rev. 1, 16
(1992)).

Even Wsconsin, which attenpted to cone up with a conprom se
positi on between actual exposure and reasonabl eness, observed that

at least a “proof of contam nated source” standard is necessary.

See Babich, 556 N.W 2d at 147; Eric S. Fisher, *“AlDSphobia: A
National Survey of Enotional Distress Clains for the Fear of
Contracting AIDS,” 33 Tort and Ins. L. J. 169, 178 (Fall 1997).
The court recogni zed that wi thout such a standard, not only would
the health care industry inefficiently useits resources in efforts
to protect itself fromliability, but health professionals m ght
beconme so overly cautious as to segregate or even to refuse to

treat AIDS patients. See Babich, 556 N.W2d at 147-148. |In fact,

requiring actual exposure actually helps to ensure tort recovery
for plaintiffs that are exposed to the virus or actually contract
the disease as a result of negligent conduct by a defendant: *[a]
rule providing an unrestricted right of recovery for all persons
fearing AIDS could exhaust (the) resources of defendants and

i nsurers.” Penderqgist, 961 S.W2d at 926. See also Kerns v.

Hartley, 33 Cal. Rptr. 22 172, 179 (Cal. App. 1994) (failure to
curtail Al DSphobia cases may conpromse the availability and
affordability of nedical, dental and mal practice i nsurance, nedi cal
and dental care, and bl ood products).

This <case provides a conpelling illustration of the
significance of these policy concerns. In this case, plaintiffs

are not only trying to recover based on their personal belief that
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t hey coul d have contracted AIDS froma randomcondomin a Coke, but
al so on their perception that the substance in the bottle was in
fact a condomin the first place, and on their perception that the
“wi ndow of fear” could be up to seven years.¥ |f plaintiffs are
permtted to recover on such clains, the needed predictability in
the torts system wll vanish. Def endants, including the food
service industry and the health care industry, cannot respond
effectively to anbiguous liability exposures based on people’s
i ncorrect perceptions of their risk of contracting AIDS. |f future
defendants are forced to guard against clains based upon
plaintiffs” nmedically wunsound perceptions of the risk of

contracting AIDS as well as plaintiffs’” perceptions regarding

whet her the substance at issue can transmt the virus at all, the
court system wll be reinforcing these unfounded fears and
prejudi ces, and potential defendants wll be forced to nake

enor nous expendi tures for insurance. Surely, commpn sense and tort
I aw principles could not intend such a result.

Plaintiffs’ argunent erroneously assunes that it is bad policy
to preclude clains involving actual, though nedically unfounded,
fear. They urge this Court to adopt a subjective standard that

woul d al | ow conpensation for any genuine fear, regardless of the

¥ As the Fifth District noted bel ow, a “negative test result after
six months fromthe potential exposure to H 'V indicates that the
person has a 95%probability of not being infected with the virus.”
Pendergi st v. Pendergrass, 961 S.W2d 919, 926 (Mb. Ct. App. 1998).
Conpensati on beyond that point has been held per se unreasonable
even where actual exposure is proved. Pendergist, 961 S W2d at
926.
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nmedi cal viability of the claim However, Florida courts have
repeatedly recognized that the inpact rule wll necessarily
elimnate recovery for sone harnms, and that this result is

acceptable in light of the alternative. In Eagl e-Picher

| ndustries, Inc. v. Cox, 481 So. 2d 517 (Fla. 3d DCA 1985), the

court, in affirmng the physical injury requirenent for fear of
di sease cases, stated that:

VWhile this requirenment mght preclude sone plaintiffs
with actual fear from bringing suit, it seenms to us
justified by the fact that the judicial systemcould not
handl e t he potential nere exposure “fear of” clains, and
the task of discerning fraudulent “fear of” clains from
meritorious ones would be “prodigious.”

Id. at 529 (quoting Ayers v. Jackson Twp., 189 N.J. Super. 561,

580, 461 A 2d 184, 189 (N.J. Super. C. Law Div. 1983), aff’'d in

part and rev’'d in part by Ayers v. Jackson Twp., 106 N.J. 557, 525

A.2d 287 (1987)). It is sound public policy to |leave nedically
unreasonable fears, even if they are genuine, unconpensated.
Conpensati on should be reserved for those clains in which the fear
is nmedically reasonable. The actual exposure rule acconplishes
this goal .

D. PLAI NTI FFS IN THI'S CASE CANNOTI RECOVER EVEN UNDER
THE M NORITY VIEWS FOR FEAR OF Al DS CASES.

Significantly, Plaintiffs in this case coul d not recover under
even the mnority views in fear of AIDS cases. Even in California,
whi ch has one of the nore |iberal standards, this case would be
insufficient to allow the claim California does allow recovery
for fear of AIDS absent a physical injury, but only if the

plaintiff shows that he was exposed to a substance which threatens
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t he di sease and that he believes, based upon established nedical
science, that he is nore likely than not to contract the virus.
Macy's California, Inc. v. Superior Court of Solano County, 41 Cal.
App. 4th 744, 48 Cal. Rptr. 2d 496 (Ct. App. 1995) (citing Potter

v. Firestone Tire & Rubber Co., 6 Cal. 4th 965, 25 Cal. Rptr. 2d

550, 863 P. 2d 795 (1993); Herbert v. Regents of University of

California, 26 Cal. App. 4th 782, 31 Cal. Rptr. 2d 709 (C. App.
1994); Kerins v. Hartley, 27 Cal. App. 4th 1062, 33 Cal. Rptr. 2d
172 (Ct. App. 1994)).

The Macy’'s court held that a needle stick would neet the
requi site physical injury threshold only if "a hazardous foreign
substance, introduced to the body through the needle, causes
detrinmental change to the body.” 48 Cal. Rptr. at 504. W thout
such proof, the plaintiff would be required to satisfy the “nore
likely than not” test, which a 1 in 200,000 chance of contracting
H 'V froma needl e-stick would not satisfy. 48 Cal. Rptr. at 505.

Thus, even under one of the nost liberal states’ view,
Plaintiffs would have to prove that they would have been nore
likely than not to have contracted AIDS fromtheir exposure. The
probability of contracting AIDS from a random condom floating in
Coke (assuming that is what it was) cannot be higher than the risk

of contraction from a random needle prick. See Reynolds wv.

H ghl and Manor, Inc., 24 Kan. App. 2d 859, 866-67, 954 P.2d 11, 15-

16 (Ct. App. 1998) (plaintiff who accidentally picked up a used

condomleft in her hotel roomwas required to show actual exposure
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to HV to recover for fear of AIDS). The Plaintiffs in this case
woul d still not be able to recover.

In fact, the only renmedy that could even potentially benefit
the Plaintiffs in this case is if Florida unwisely joins the very
small mnority of jurisdictions that do not require an actual
exposure standard for fear of AIDS clains. In order to adopt such
a liberal approach, this Court would have to conpletely renove the
i npact requirenent, the physical injury requirenment, and the actual
exposure requirenent. The Florida Defense Lawyers Association
respectfully submts that, even if there are legitinmate concerns
surroundi ng the inmpact rule, this Court should not warp Fl orida | aw
to allow a recovery in this marginal case.

In fact, even under this mnority view, Plaintiffs in this
case could not recover because of a |lack of nedically sound neans
of transm ssion. Most of the few cases relaxing the actual
exposure requirenent have still required a nedically sufficient

channel of transmi ssion. See Hartwig v. Oregon Trail Eye dinic,

254 Neb. 777, 785, 580 N.W 2d 86, 91 (1998) (recovery all owed when
the plaintiff was exposed via a “nedically sufficient channel of
transm ssion” to the “tissue, blood, or body fluid of another and
it is inpossible or inpracticable to ascertain whether . . . [it]

is in fact H V-positive”); Faya v. Almaraz, 329 M. 435, 455, 620

A 2d 327, 336-337 (C. App. 1993) (plaintiff operated upon by an
H V-positive physician could have a reasonable fear of AIDS);

Madrid v. Lincoln County Md. Cr. 122 N M 269, 278, 923 P. 2d

1154, 1163 (1996) (recognizing “a cause of action for enotional-
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di stress damages in favor of one who fears that the negligence of
anot her has caused himor her to contract H 'V through a nmedically
sound channel of transm ssion”). Plaintiffs cannot neet that
requi renent here.

Furt hernore, the cases in which no exposure was required have
generally been decided on grounds not applicable here. See

Marchica v. Long Island Railroad Conpany, 31 F. 3d 1197 (2d Cir.

1994) (nore liberal FELA claim; Hartwig v. Oregon Trail Eye

dinic, 254 Neb. 777, 785, 580 N.W 2d 86, 91 (1998) (no actua
exposure is required if proof would be inpossible and a nedically
sufficient channel of transmi ssion is proved).

Finally, the few cases adopting a nore liberal standard for
fear of AIDS have been w dely criticized as perpetuating the
public’s m sconceptions and unreasonable fears of AlDS:

| ndeed, plaintiffs rely upon the degree of public
m sconception about AIDS to support their claim that
their fear was reasonable. To accept this argunent is to
contribute to the phobia. Wre we to recognize a claim
for the fear of contracting AIDS based upon a nere
al | egation that one may have been exposed to H'V, totally
unsupported by any nedi cal evidence or factual proof, we
woul d open a Pandora’ s Box of *“AlIDSphobia” clains by
i ndi vi dual s whose ignorance, unreasonable suspicion or
general paranoia causes them apprehension over the
slightest of contact with H V-infected individuals or
objects. Such plaintiffs would recover for their fear of
AIDS, no matter howirrational . . . the better approach
is to assess the reasonabl eness of a plaintiff’s fear of
Al DS according to the plaintiff’s actual -not potential -
exposure to H V.

Eric J. Knapp, Tort Law-Turni ng Bl ood I nto Wine: “Fear of AIDS" as
a Cogni zabl e Cause of Action in New Mexi co—Madrid v. Lincoln County
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Medi cal Center, 28 NM L. Rev. 165, 189 (1998)(citing Brozoska v.

O son, 668 A 2d 1355, 1363 (Del. 1995)).
Anot her witer has simlarly observed:
A reasonabl eness standard does not and cannot provide
future defendants with sufficient predictability because
l[itability for fear of being exposed to Al DS woul d hinge
sinmply on whether a jury considered the plaintiff’'s fear
to be “reasonabl e.” The actual exposure requirenment, on
the other hand, offers potential defendants enough
gui dance as to what steps they nust take in order to
prevent liability. Most inportantly, the actual exposure
requi renent “strikes a proper bal ance between ensuring
that victins are conpensated for their enotional injuries
and that potential defendants take reasonable steps to
avoi d such injuries, but nonethel ess protects the courts
from becom ng burdened with frivolous suits.”
Matt hew Warren Gill, Recovery for Enotional Distress Due to Fear
of AIDS: Exposing Al DSphobi a i n Al abama, 49 Ala. L. Rev. 1009, 1047
(Spring 1998) (quoting Babich, 205 Ws. 2d at 706-707, 556 N.W 2d
at 147)).
Fl orida should avoid following this much criticized mnority
pat h, and adhere to the actual exposure theory.

E. THE PHYSI CAL | NJURY OR | MPACT RULE REQUI REMENTS ARE
NOT DI SPCSI TI VE OF THI S CASE.

In addition to the fact that this Court has recently and
repeatedly reaffirnmed the inpact rule, even if this Court were
suddenly inclined to change its long standing position on that
i ssue, this case is sinply not the case in which to acconplish that
result. In addition to the specific defects in the claimat issue
(neither an actual exposure nor a nedically accepted channel of

transm ssion), a correct anal ysis of Al DSphobi a cl ai ns reveal s t hat
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the inpact rule is not what prevents such clains in the vast
maj ority of cases:

First, there are nunmerous courts that retain the
physi ci an [sic] inpact or physical injury requirenent for
stating a cause of action for enotional distress damages
oo I n the Ai dsphobi a context, this requirenent serves
little purpose . . . Because Aidsphobia requires that
the plaintiff fear contracting A DS and because AIDS is
caused by a virus not normally found in the human body,
a plaintiff at m ni numnust all ege that sone physical act
occurred whereby the virus was tortiously introduced into
his or her body. In nost cases, then, the physica
injury requirenent will be satisfied.

Eric S. Fisher, “AlDSphobia: A National Survey of Enotional
Distress Clains for the Fear of Contracting AIDS,” 33 Tort and I ns.
L. J. 169, 223-224 (Fall 1997).

Significantly, even states cited by Plaintiffs as having
conpletely rejected the physical injury prong of the inpact rule
still require an actual exposure for fear of AIDS clains. See

Carroll v. Sisters of Saint Francis Health Services, Inc., 868 S. W

2d 585, 593-594 (Tenn. 1993) (“[i]n order to recover enotiona
damages based on the fear of contracting AIDS, the plaintiff nust
prove, at a mninmum that he or she was actually exposed to HV");

Drury v. Baptist Menorial Hospital System 933 S.W2d 668 (Tex.

App. 1996) (fear of AIDS nust be based on actual exposure to the
di sease causing agent); Heiner v. Mretuzzo, 652 N.E. 2d 664 (Chio

1995) . Thus, Plaintiffs claim cannot succeed even under the
mnority view which they ask this Court to adopt.

The only true non-inpact case in which an Al DSphobia claim
could potentially be made is for msdiagnosis of seropositivity.

However, Florida has refused to take away the inpact rule’'s
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physical injury requirenent even for m sdiagnosis cases. In R J.

and P.J. v. Humana of Florida, Inc., 652 So. 2d 360 (Fla. 1995),

the Court reaffirmed the inpact rule as being essential to ensuring
clainms’ validity and refused to “create a limted exception to the
inmpact rule for a negligent HV diagnosis.” [1d. at 363. Thi s
Court did state that unwanted nedi cal testing and procedures could
satisfy the requi site physical inpact required under the rule, but
neverthel ess strongly affirmed the inpact rule. 1d. at 364.

If Florida has reaffirmed the inpact rule’'s physical injury
requirenent in the msdiagnosis context, then surely the Court
woul d have no basis for renoving the requirenment in other scenarios
in which a physical injury would have to occur anyway in order to
mai ntain the cause of action.

In sum this Court has recently and repeatedly held that the
physical injury component of the inpact rule serves inportant
policy goals in Florida. There is no reason to depart fromthat
established principle in this case. Likewi se, there is no reason
to depart fromthe clear magjority view in both fear of AIDS and
general fear of disease cases, that actual exposure and a nedically
accepted channel of transm ssion nust be proved in order to permt
recovery. Allowing clains to proceed sinply because a Plaintiff
has a genuine, but nedically unsound, fear of AIDS could open the
door to litigation over such nedically unreasonable fears as
honmosexual nei ghbors and henophiliac food servers. Florida public

policy does not benefit fromadopting Plaintiff’s argunent here.
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CONCLUSI ON

The decision of the Fifth District Court of Appeal should be
affirmed, and the certified question answered in the negative.

Respectful 'y subm tted,

Tracy Raffles Gunn, Esquire
FOWLER, WHI TE, GILLEN, BOGGS,
VI LLAREAL AND BANKER, P. A

Post O fice Box 1438

Tanmpa, Florida 33601

(813) 228-7411

Fla. Bar No.: 984371

Attorneys for FDLA

30



CERTI FI CATE OF SERVI CE

| CERTIFY that a copy of this brief was mail ed on Decenber 14,

2001 to:

Russel | S. Bohn. Esquire
Caruso, Burlington, Bohn &
Conpi ani, P. A

Suite 3A, Barristers Building
1615 Forum Pl ace

West Pal m Beach, FL 33401
for

Appel | ate counsel

Petitioners

Donal d N. Wat son
Linda L. Wei ksnar, Esquire
Gary, Wllianms, et al.

221 E. Osceol a Street
Stuart, FL 34994

Esquire

Trial counsel for Petitioners
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John G Crabtree,
John G Crabtree,
544 Ri dgewood Road
Key Bi scayne, FL 33149

Esquire
P. A

Counsel for Acadeny of Florida
Trial Lawyers, as am cus curi ae
on behalf of Petitioners

Raoul G Cantero, |11, Esquire
Gregory A Victor, Esquire
Adorno & Zeder, P.A

Suite 1600

2601 Sout h Bayshore Drive
Mam, FL 33133

Attorneys for Respondents

Att or ney



