I N THE SUPREME COURT OF FLORI DA

ADAM DAVI S,

Appel | ant ,
VS. CASE NUMBER SC00- 313

STATE OF FLORI DA,

N N N N N N N N N N N

Appel | ee.

APPEAL FROM THE ClI RCUI T COURT
N AND FOR HI LLSBOROUGH COUNTY, FLORI DA

| NI TI AL BRI EF OF APPELLANT

GUI LLERMO E. GOVEZ, JR.
FLORI DA BAR NO.: 0847003
Gomez & Touger, P.A.
3115 W Col unbus Drive
Suite 109

Tanpa, FL 33607
ATTORNEY FOR APPELLANT



TABLE OF CONTENTS

PAGE NO.
TABLE OF CONTENTS i
TABLE OF ClI TATI ONS \%
PRELI M NARY STATEMENT 1
STATEMENT OF THE CASE 2
STATEMENT OF THE FACTS 13
SUMMARY OF THE ARGUMENTS 20
ARGUMENTS
PO NT I:

THE TRI AL COURT ERRED BY DENYI NG APPELLANT’ S
MOTI ON TO SUPPRESS STATEMENTS OBTAI NED I N

VI OLATION OF HI'S FI FTH AND SI XTH AMENDVENT 22
Rl GHTS.

PO NT I1:

THE TRI AL COURT | MPROPERLY DENI ED DEFENSE
COUNSEL’ S MOTI ONS TO STRI KE PROSPECTI VE
JURORS FOR CAUSE, RESULTI NG I N APPELLANT
EXHAUSTI NG H S PEREMPTORY STRI KES, DUE TO
THE COURT | MPROPERLY REFUSI NG TO GRANT

ADDI TI ONAL PEREMPTORI ES 27

PO NT I11:

THE COURT ERRED BY PROHI BI TI NG THE
| NTRODUCTI ON OF THE CONFESSI ON OF THE
CO- DEFENDANT, VALESSA ROBI NSON 32

PO NT | V:

THE TRI AL COURT ERRED BY ADM TTI NG

I NFLAMVATORY PHOTOGRAPHS DEPI CTI NG

THE POST- MORTEM DECOMPOSI Tl ON OF

THE VI CTI M S BODY. 36



PO NT V:

THE TRI AL COURT ERRED BY REFUSI NG TO

I NSTRUCT THE JURY REGARDI NG M Tl GATI ON
IN LI GHT OF THE DI SPROPORTI ONATE
SENTENCES RECEI VED BY EQUALLY CULPABLE
CO- DEFENDANTS.

PO NT VI :

THE TRI AL COURT ERRED BY | MPOSI NG THE
DEATH SENTENCE | N THE ABSENCE OF FACTS
SUPPORTI NG THE HEI NOUS, ATROCI OUS, AND
CRUEL AGGRAVATOR.

PO NT VI |

THE TRI AL COURT ERRED BY | MPOSI NG THE
DEATH SENTENCE | N ABSENCE OF FACTS
SUPPORTI NG THE COLD, CALCULATED, AND
PREMEDI TATED AGGRAVATOR

PO NT VI 11

ADAM DAVI S' S DEATH SENTENCE | S
GROUNDED ON A BARE MAJORITY OF
THE JURY' S VOTE (7-5) AND IS
UNCONSTI TUTI ONAL UNDER THE SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS
TO THE UNI TED STATES CONSTI TUTI ON

PO NT | X

FLORI DA’ S DEATH PENALTY STATUTE

VI OLATES THE FLORI DA CONSTI TUTI ON,
ARTICLE |, SECTIONS 9 AND 17, AND THE
U.S. CONSTI TUTI ON, AMENDMENTS VI I |
AND XI V.

A. The death penalty | acks
Sufficient appellate review

B. The death penalty statute
Precl udes consi deration of
Mtigation

38
40
46
49
51
71



C. The death penalty statute
Does not provide proper guidance

For mtigation. 73
CONCLUSI ON 74
CERTI FI CATE OF SERVI CE 75

CERTI FI CATE OF COMPLI ANCE W TH FONT REQUI REMENTS
OF FLORI DA APPELLATE RULE 9. 210 75



TABLE OF Cl TATI ONS

CASES CI TED: PAGE NO

Al dridge v. State 61
351 So.2d 942(Fla. 1977) _Al

Alneida v. State 37
748 So.2d 922, 929-30 (Fla. 1999)

AnpDros v. State 59
531 So.2d 1256, 1261 (Fla. 1988)

Atkins v. State 62
497 So.2d 1200 (Fla. 1986)

Barcl ay v. WAi nwri ght 70
444 So.2d 956 (Fla. 1984)

Bifulco v. United States
447 U.S. 381,100 S.Ct. 2247, 65 L.Ed.2d 205 (1980)

Bonafay v. State 43
626 So.2d 1310 (Fla. 1993)

Bouie v. State 55
559 So.2d 1113 (Fla. 1990)

Brooki ngs v. State 40
495 So.2d 135 (Fla. 1986)

Brown v. State 60
526 So.2d 903 (Fla. 1988)

Capehart v. State 48
583 So.2d 1009 (Fla. 1991)

Castor v. State 65, 68
365 So.2d 701 (Fla. 1978)

Cave v. State 70
476 So.2d 180, 183 n.1 (Fla. 1985)

Chanbers v. M ssi ssi ppi 33,34
410 U.S. 284, 93 S.Ct. 1038, 35 L.Ed.2d 297

5



Chapman v. State 30
593 So.2d 605, 606 (Fla. 4th DCA 1992)

Clark v. State 67
443 So. 2d 973, 976 (Fla. 1983)

Col orado v. Connelly 26
479 U.S. 157, 107 S.Ct. 515, 93 L.Ed.2d 473(1986)

Crunp v. State 46
622 So.2d 963 (Fla. 1993)

Del ap v. Dugger 62
890 F. 2d 285, 306-319 (11th Cir. 1989)

Dormn v. State 66
314 So.2d 134 (Fla. 1975

Dunn v. United States 58
442 U.S. 100, 112, 99 S.Ct. 2190, 60 L.Ed.2d 743 (1979)

Elam v. State 41
636 So.2d 1312 (Fla. 1994)

Febre v. State 66
158 Fla. 853, 30 So. 2d 367 (1947)

Ferr v. State 71
507 So.2d 1373 (Fla. 1987)

Fitzpatrick v. State 70,71
527 So.2d 809, 812 (Fla. 1988)

Floyd v. State 53, 64
569 So.2d 1225 (Fla. 1990)

Foster v. State 39
778 So.2d 906 (Fla. 2000)

Franco v. State 31
777 So.2d 1138, 1139 (Fla. 4th DCA 2001)

Garron v. State 71
528 So.2d 353, 361 (Fla. 1988)

G bbs v. Air Canada 56
810 F.2d 1529, 1532,
(11th Cir. 1987) reh. denied 816 F.2d 688




Godfrey v. Georgia 57
446 U. S., 420, 428, 100 S.Ct. 1759, 64 L.Ed.2d 398 (1980)

G ossman v. State 50, 55, 60
528 So.2d 833, 839 n.1, 845 (Fla. 1988)

Hanbl en v. State 47
527 So.2d 800 (Fla. 1988)

Ham [ ton v. State 64
547 So.2d 630 (Fla. 1989)

Hami lton v. State 42
678 So.2d 1228 (Fla. 1996)

Hannan v. State 39
638 So.2d 39 (Fla. 1994)

Hansborogh v. State 47
509 So.2d 1081 (Fla. 1987)

Herring v. State 59
446 So.2d 1049, 1058 (Fla. 1984)

Herzog v. State 45, 60
439 So.2d 1372 (Fla. 1983)

Hll v. State 31, 64
477 So.2d 553 (Fla. 1985)

Hi t chcock v. Duqgger 40, 72
481 U.S. 393, 107 S.Ct. 1821, 95 L.Ed.2d 347 (1987)

Hi tchcock v. State 70,71
578 So. 2d 685, 693 (Fla. 1990)

Hol sworth v. State 45, 71
522 So.2d 348 (Fla. 1988)

Jackson v. State 40
599 So.2d 103 (Fla. 1992)

Jackson v. State 46
648 So.2d 85, 89 (Fla. 1994)

Jenni ngs v. State 60
453 So.2d 1109, 1115 (Fla. 1984)




Joan W v. City of Chicago

771 F.2d 1020, 1022 (7t" Cir. 1985)

Johnson v. Loui si ana
406 U.S. 356 (1972)

Johnson v. State
520 So.2d 565,566 (Fla. 1988)

Jones v. State
569 So.2d 1234, 1238 (Fla. 1990)

King v. State
514 So.2d 354 (Fla. 1987)

King v. State
390 So.2d 315(Fla. 1980)

Lockett v. Ohio
438 U. S. 586, 604 (1978)

Lowenfield v. Phel ps
108 S.Ct. 546, 554 (1988)

Lucas v. State
376 So.2d 1149 (Fla. 1979)

Maharaj v. State
597 So.2d 786 (Fla. 1992)

Mason v. State
438 So.2d 374 (Fla. 1983)
cert. den., 465 U. S. 1051 (1984)

Maul den v. State
617 So.2d 298 (Fla. 1993)

McKi nney v. State
579 So.2d 80 (Fla. 1991)

MIls v. Maryl and
108 S.Ct. 1860 (1988)

MIls v. State
476 So.2d 172, 178 (Fla. 1985)

Moore v. State
525 So.2d 870 (Fla. 1988)

67

50

57

50

60

60

50

58, 59

61

a7

55, 56

a7

43

72

60

64



Ni xon v. State 66, 67, 68, 69
572 So.2d 1336 (Fla. 1990)

Occhicione v. State 69
570 So.2d 902 (Fla. 1990)

O | ando/ Orange County Expressway Authority v. Latham 32
643 So.2d 10, 11 (Fla 5'" DCA 1994)

Pardo v. State 47
563 So.2d 77 (Fla. 1990)

Par ker v. Dugger 38
498 U.S. 308, 321 (1991)

Peek v. State 61
395 So.2d 492, 499 (Fla. 1981)

Penn v. State 47
574 So.2d 1079 (Fla. 1991)

Pent ecost v. State 65
545 So.2d 861, 863 n.1 (Fla. 1989)

Poole v. State 27
194 So.2d 903 (Fla. 1967)

Pope v. State 60
441 So.2d 1073, 1078 (Fla. 1984)

Potter v. State 57,58
564 So.2d 1060, 1063-64 (Fla. 1990)

Price v. State 31
538 So.2d 486, 489(Fla. 39 DCA 1989)

Proffitt v. Florida 51, 52, 53, 54, 55, 56, 57, 60, 62, 63, 69, 70
428 U.S. 242 (1976)

Provenzano v. State 59
497 So.2d 1177, 1188(Fla. 1986)

Ramrez v. State 22,23, 24, 25, 26
739 So.2d 568 (Fla. 1999)

Raul erson v. State 59
358 So.2d 826 (Fla. 1978)

Raul erson v. State 60




420 So. 2d 567 (Fla. 1982)

Reilly v. State
557 So.2d 1365, 1367 (Fla. 1990)

Rhodes v. State
547 So.2d 1201 (Fla. 1989)

Ri chardson v. State
602 So.2d 1107 (Fla. 1992)

Rivers v. State
307 So.2d 826(Fla. 1st DCA)

Robi nson v. State
506 So.2d 1070, 1072(Fla. 5'" DCA 1987)

Rogers v. State
511 So.2d 526 (Fla. 1992)

Rollins v. State
148 So. 2d 274, 276 (Fla. 1963)

Rose v. Dugger
508 So.2d 321, 325 (Fla. 1987)

Ross v. Okl ahomm
108 S. Ct. 2273 (1988)

Ross v. State
474 So.2d 1170 (Fla. 1985)

Ruiz v. State
743 So. 2d 1, 8 (Fla. 1999)

Santos v. State
591 So.2d 160 (Fla. 1991)

Schafer v. State
537 So.2d 988 (Fla. 1989)

Schere v. State
579 So.2d 86 (Fla. 1991)

Ski pper v. North Carolina

106 S.Ct. 1669 (1989)

Sinclair v. State

657 So.2d 113, 114 (Fla. 1995)

10

42,

59

42

72

64

44

41

66

31

47

64

70

65

45

36,

43

37



Si npson v. State 69
418 So.2d 984 (Fla. 1982)

Snith v. State 62
407 So.2d 894, 901 (Fla. 1981)

Smith v. Wainwight 56
777 F. 2d 609, 615-616 (11th Cir. 1985)

Sochor v. Florida 41
112 S. Ct. 2114 (1992)

Sochor v. State 57
580 So.2d 595 (Fla. 1991)

Sommerville v. State 32
584 So.2d 200, 201 (Fla 1st DCA 1991)

Songer v. State 52
322 So.2d 481, (Fla. 1979)

Songer v. State 71
544 So.2d 1010 (Fla. 1989)

Stano v. State 60
460 So.2d 890 (Fla. 1985)

State v. Cunbie 67, 68
380 So.2d 1031 (Fla. 1980)

State v. Di xon 41, 52
283 So0.2d 1 (Fla. 1973)

State v. Retherford 64
270 So.2d 363 (Fla. 1972)
cert. den., 412 U. S. 953 (1973)

Swafford v. State, 59, 61
533 So.2d 270 (Fla. 1988)

Thomas v. State 27, 30
403 So.2d 371 (Fla. 1981)

Thonpson v. State 50
565 So.2d 1311, 1318 (Fla. 1990)

Thonpson v. State 48
619 So.2d 261 (Fla. 1992)

11



Trotter v. State

576 So.2d 691,694 (Fla. 1990)
Van Rovyal v. State

497 So.2d 625 (Fla. 1986)

Vor hees v. State

699 So.2d 602 613 (Fla. 1997)
White v. State

415 So.2d 719(Fla. 1982)
VWhite v. State

616 So.2d 21 (Fla. 1993)
Wllians v. State

285 So. 2d 13 (Fla. 1973)
Wllians v. State

386 So.2d 538 (Fla. 1980)
Wlson v. State

493 So.2d 1019, 1023 (Fla. 1986)
York v. Rivers v. State
307 So.2d 826 (Fla. 1st DCA)
cert. den., 316 So. 2d

382(Fl a 1975)

York v.

State

232 So. 2d

Young V.

767 (Fla. 4t" DCA 1969)

State

234 So. 2d

341 (Fla 1970)

OTHER AUTHORITI ES CI TED

Amendnent
Amendnent
Amendnent
Amendnent
Article 1,

Article |,

V, United States Constitution

VI, United States Constitution

VIIl,United States Constitution 22,29,

XIV, United States Constitution 22,29,

Section 12, The Florida Constitution
Section 16, The Florida Constitution

12

47,

59, 65

54

35

61

49

66

40

47,71

66

66

64

22, 36, 51, 63

22, 36, 51, 63

36, 50, 51, 63

36, 50, 51, 63
36

22, 36, 51, 63



Article

Article

Article

Article

Article

Secti on

Secti on

Secti on

Secti on

Secti on

Secti on

St et son

I, Section 17,Florida Constitution 22,29, 36, 51, 63
I, Section 2, The Florida Constitution

I, Section 21, The Florida Constitution

I, Section 22, The Florida Constitution

I, Section 9, The Florida Constitution

90. 403, Florida Statutes (2000)

90. 107, Florida Statutes (2000)

90. 804, Florida Statutes (2000)

775.021(1), Florida Statutes,

913.08, Florida Statutes (1987)

921. 141 (4),

Law Revi ew, 47 XVII
773 (John WIllianms Strong ed.,

Fl orida Statutes (2000)

72 (1987)

4th Ed. 1992)

13

29, 36, 51
51
51
22, 36, 51, 63
36
64
33, 34, 35
58
28
51
55



I N THE SUPREME COURT OF FLORI DA

ADAM DAVI S,
Appel | ant,
VS. CASE NO. SC00- 313

STATE OF FLORI DA,

Appel | ee.

N N N N N N N N N N N

PRELI M NARY STATENMENT

The original record on appeal conprises fifteen
consecutively numbered volumes. (1-XV). The pages of vol unes
I through IV are nunbered consecutively (pages 1-654) and
i nclude various pleadings and orders filed in the case. The
pages of volumes V through XV are nunbered consecutively
(pages 1-1570) and include the transcripts of the jury trial
and pre- and post-trial hearings.

Counsel will refer to the original record on appeal
usi ng volume nunber with reference to the appropriate pages.
The suppl emental record on appeal conprises one vol une
cont ai ni ng consecutively nunbered pages (1 — 5). Counsel wll

refer to the supplenmental record using the synbol (SR) with
reference to the appropriate volunme and page nunber.

14



STATEMENT OF THE CASE

On July 8, 1998, a Hillsborough County, Florida grand
jury indicted Adam Davis, Appellant, along with co-defendants
Val essa Robi nson and John Whispel, with the preneditated
first degree nmurder of Vicki Lyn Robinson.! The grand jury
al so charged them with Robbery with a Deadly Wapon, and
Grant Theft Motor Vehicle.(l 51-55). Privately retained
counsel initially represented Appellant for the guilt phase,
but the trial court permtted private counsel to w thdraw,
over Appellant’s objection (I 89, 90).

On Cctober 22, 1999, the court conducted a hearing on
numerous notions filed by trial counsel. The notions and
orders relevant for purposes of appeal are as follows:

Mot i on Rul i ng
1. Motion to Declare Section Deni ed
921. 141, F.S., unconstitutional (XV 1411)
for | ack of adequate appellate
revi ew,
2. Motion to Declare Section Deni ed
921.141, F.S., unconstitutional (XV 1411)

because it precludes consideration
of mtigation by inposing inproper
burdens of proof or persuasion

3. Motion to Declare section Deni ed
921.141, F.S., unconstitutional (XV 1412)
because only a bare majority of
jurors is sufficient to recommend
a death sentence;

4. For failure to provide guidance Deni ed
in the finding of sentencing (XV 1412)
circumst ances, and to preclude
death sentence or to allow
unrestricted consideration
of mtigation evidence;

5. And/ or s921.141(5)(h), F.S., Deni ed
and/ or Standard (5)(h) instruction ( XV
1413)

'The State sought the death penalty only in Appellant’s case.
Co- def endant Val essa Robi nson was ineligible due to her age
at the time of the offense. (XV 1565). On June 29, 1990, co-
def endant \Whi spel plead pursuant to an anended indictment to
second degree nurder, grand theft third degree, and grand
theft notor vehicle. (I 13-14).
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unconstitutional facially and as
appl i ed (hei nous, atrocious,
and cruel)

6. Motion to Declare unconstitutional Deni ed
Section 921.141 (5)(1), F.S., uncon- (XV 1412)
Stitutional facially and as applied
(cold, calculating, preneditated)

7. Motion for additional perenptory Deni ed
chal | enges due to nuneri cal (XV 1434)
di sparity regardi ng perenptory
chal | enges and section 913. 08,
F.S. (1987) due to sensitive voir
dire issues in this case;

8. Motion to exclude phot ographic Deni ed
Evi dence; (XV 1419)
9. Motion to declare death penalty Deni ed
Unconstitutional as inposed under (XV 1409)
921. 141 and 922.10, F.S.
10. Mdtion to preclude death penalty Deni ed
Due to proportionality (XV 1410)
11. Motion to Declare Florida Rules of Deni ed
Crim nal Procedure unconstitutional (XV 1436)

As applied to separate sentencing
Procedure based on Florida Statutes
On Cctober 26, 1999, the trial court conducted a hearing
on Appellant’s notion to suppress statenments he gave to | aw
enf orcenent inmediately after his arrest. (XV 1446). The

trial court denied the notion. (XV 1540).

VO R DI RE
The case proceeded to trial on Novenmber 1, 1999. During

jury selection, the court conducted voir dire in two separate

16



fashions. The first consisted of individual voir dire on the
i ssues of pre-trial publicity and the death penalty. (Vi
104). After seven hours of this individualized exam nation,
the court changed the nmethod of voir dire and ordered that

t he attorneys question each potential juror in front of the
panel as a whole. (VII 401) Trial counsel objected to the
court’s decision to change the manner of the jury selection
m dway through the process. (11X 626).

During the individual voir dire process, trial counse
attenpted to ask whether nercy could play a role in the
potential juror’s sentencing recommendation. The trial court
sustained the State’'s objection. (V 20). However, the trial
court did eventually permt trial counsel to proceed with
this method of inquiry.

During the individual voir dire process, trial counsel
asked prospective juror Pritchett if he believes nercy played
a part in his decision as a juror.(V 20). The sane inquiry was
made to prospective juror Mosier. Potential juror Vernon Mosier
stated that he would not consider mercy towards Appellant a
reason to inpose a |life sentence over death. (V 82-82). He
reaffirmed that position during the group selection process
conducted the next day. (1X 625). As a result, trial counsel
noved to strike M. Mosier for cause. The court denied the
strike for cause. (1 X 630). M. Mosier eventually becones the

foreman of the jury. (IV 598).

17



Also during jury selection, prospective juror Whitman
stated that the manner of the victinms death was going to
probably cause her a problem Trial counsel noved to strike
prospective juror Whitman for cause and said notion was deni ed.
(VI 160, 163). Prospective juror Eustace inforned trial counsel
and the court during jury selection that he had previously
formed an opinion that the Defendant was guilty. In response,
trial counsel noved to strike prospective juror Eustace for
cause, a request the court denied. (VI 191, 199).

Prospective juror Junda stated that he could not be fair
and inpartial. Regardl ess, the court refused to strike M.
Junda for cause. (VI 210 - 11). Trial counsel also requested
t hat prospective juror Hall be stricken due to her description
as the incident being a tragic one. Trial counsel argued that
the pre-trial publicity regarding the facts of the case would
prevent the prospective juror Hall from being fair and
inpartial and noved to strike her for cause. The court denied
the request. (VI 241 - 258).

During the voir dire process, the court attenpted to give
its own explanation of a death penalty case. During the
expl anati on of the second phase of a death penalty case, the
court stated:

“In phase two, you, as jurors, wll receive

information fromthe state attorney’s office who will

present evidence to you concerning aggravating

factors. The state nust prove these aggravating
factors beyond a reasonabl e doubt to you, as jurors,

18



upon which you could base a verdict for the death
penalty. The defense in this case will present to
you mtigating factors on a preponderance of the
evidence to establish those mtigating factors.”
(enmphasi s added) (VIII1 416).

The court then goes on to state:

“You wi || then be asked - - you will then be asked to

wei gh those aggravating factors against those

mtigating factors and determne as a jury panel

whet her you feel the appropriate recomended sentence

in this case would be a sentence of |ife in prison or

a death penalty sentence. You nmake that

recomendation to nme as the judge.”

Further along in the voir dire process, the State inforns
the jury that co-defendant Val essa Robi nson had not yet gone to
trial. (VIlI1 499). In addition, she was not eligible to receive
the death penalty and that the second co-defendant, John
Whi spel, pled guilty to second-degree nurder and received
twenty-five years in the Florida State Prison as a sentence.
(X 645-46).

Al so during the voir dire process, the prosecution delved
into Appellant’s presunption of innocence. Specifically, the
State comented that

“You can never be one hundred percent positive of

anything, and so that is not the burden that the

State should shoulder.” (1X 612)

The prosecutor further conmented that

“I want to clarify sonething.. when M. Davis cane

into court [a prospective juror] assuned that there

was a reason for himto be here, and I think none of

us want to think that the police are out just

grabbing citizens off the street and dragging them
into court for no reason, right.” (IX 613).
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After hearing these comments and explanations by the
prosecution, prospective juror Pritchett renmai ned equivocal,
stating that “I think, | can, yeah” when asked if he could
properly apply the law. (11X 613).

When questioned regarding Appellant’s right to remain
silent, prospective juror Witnman gave a response “| woul d just
i ke anyone in that position to have something to say in their
defense.” (11X 614).

As a result of their equivocal answers, trial counse
again noved to strike Pritchett and Whitman for cause. The
court denied both notions. (IX 627, 630, 631). As a result,
the defense was forced to use preenptive strikes on these
af orenmenti oned perspective jurors. (IX 629, 631).

I n questioni ng perspective juror Lopez, the State asked if
he would be able to inpose a l|life sentence over a death
sentence on soneone. (X 731). Lopez, in response, answers he
“woul d think so”. (X 731). The prosecutor then goes on to ask

“Okay. Then if the State has proven to you at | east

one aggravating circunstance and t he def ense presents

to you mtigation, can you balance - - can you

bal ance - - can you engage in the bal anci ng test that

we described to you and determ ne whether the

aggravating factor outweighs the mtigation in which

case death would be an appropriate sentence or

whether the mtigating evidence outweighs the

aggravating factors where I|ife could be an
appropri ate sentence. Could you do that?”

Perspective juror Lopez once again equivocally answers “I

believe | could, | think so.” (X 731 - 32). As a result,
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trial counsel nmoved to strike Lopez for cause. The court
deni ed said motion. (X 733).

The defense was then forced to use its perenptories on al
t he af orenentioned jurors, save M. Mbsier. Having used all of
its peremptories during the course of jury selection, renewed
its nmotion for additional perenptory strikes, in order to
strike M. Misier.? (X 734). The court denied the request for
t hese additional perenptories both in the pre-trial and trial
phase. (X 735, XV 1434).

In sum the court denied the followi ng notions for cause
strikes: prospective juror Pritchett, prospective juror
Mosi er, prospective juror Whitman, prospective juror Eustace,
prospective juror Junda, prospective juror Lopez, prospective
juror Carnen, prospective juror Hall, and prospective juror
Br andon.

THE TRI AL

During the State’s case-in-chief, The State presented
testinmony fromthe victim s boyfriend, cooperating co-
def endant \Whi spel, |aw enforcenent officers, numerous |ay
Wi t nesses, and the nedical exam ner. Detective lverson, a
Hi | | sborough County hom ci de detective, testified that he

obt ai ned a confession from co-defendant Val essa.® At cross-

2Trial counsel requested additional perenptories in a
standard pre-trial notion. (Il 273-77).

* At the tinme of Appellant’s trial, co-defendant Val essa
Robi nson had not yet proceeded to trial. (XV 1545-47). In
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exam nation, trial counsel sought to question the detective
about statenments where Val essa Robinson admtting to

mur deri ng of her nother. (XII 1027, 1031). Trial counsel
apparently did not proffer this confession because the Court
indicated her famliarity with the nature of the statenents

w t hout state objection. (X 1031). The court refused to allow
any questioning regarding Val essa’s confession based on the
hearsay rule. (Xl 1031).

The State also introduced the taped statenent nmade by
Appellant to Detective lIverson. (XIl 991-1002). This taped
stat ement had been the subject of the notion to suppress
menti oned, supra. Trial counsel tinely objected to its
adm ssion. (Xl 954).

The State al so sought to introduce post-nortem pictures
of the decedent. Over objection, the court adnmitted pictures
of a trashcan with the victiminside of it (Xl 1099) and
pi ctures of the corpse showi ng post-nmortem maggot
infestation. (Xl 1186).

At the conclusion of the guilt phase of the trial, the
jury found Appellant guilty on all counts. (I1V 597-98).

PENALTY PHASE

During the penalty phase, the trial court denied

Appel |l ant’ s proposed jury penalty phase instruction rel ated

addi ti on, she had previously invoked her constitutional
rights. (1 1).
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to the participation of others and to the actions of
Appel | ant after the death of the victim The Court denied the
instructions. (X1 1276, 1278-79, XV 1292).

The State presented nunerous inpact w tnesses and
Appellant’s certified conviction. (XIV 1294-1308, 1343). As
aggravation, the State argued that the nurder was commtted
in a harsh, atrocious, and cruel nmanner, as well as being
cold, calculated and preneditated. (XIV 1371, 1373). As
m tigation, Appellant presented testinmony froma psychol ogi st
and fam |y nmenmbers. The psychol ogist, Dr. M chael Gamache,
testified that the death of Appellant’s father and the
di scovery that Appellant’s nother was not his biol ogical
not her resulted in traumatic |ife changes. (XIV 1326-28).
Additionally, Dr. Gamache testified about the inpact of
Appel l ant’s severe drug use. (XIV 1329). Finally, Dr. Gamache
provi ded unrefuted testinony that Appellant could be a
productive nember of the prison conmunity should he be
sentenced to life. (XI'V 1331). Various friends and rel atives
of Appell ant provided background as to Appellant’s difficult
chil dhood. (XI'V 1344-65). After closing argunents, the jury
recommended that Appellant be put to death. The vote was
seven (7) to five (5). (XIV 1387).

On Decenber 17, the Court conducted a sentencing
hearing. In aggravation, the court found that Appellant had

commtted the crime having previously been found guilty of a
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fel ony and under the sentence of probation. (XV 1556). In
addition, the court held that the Appellant commtted the
crime in an especially heinous, atrocious, or cruel nmanner.
(XV 1556). The court also found the crinme to have been
commtted in a cold, calculated, and preneditated manner. (XV
1561) .

In mtigation, the court concluded that Appellant’s age
was a mtigating factor, but gave it little weight. (XV
1562). The court also determ ned that the influence of LSD on
Appellant at the time of the offense was entitled to sone
wei ght as a mtigating circunmstance. (XV 1562). The court
gave sone weight to Appellant’s |lack of previous “assaultive”
[sic] behavior, to hardships suffered during his youth, to
his skills as a witer and artist, and to his appropriate
courtroom behavior. (XV 1563-64). Of note, as to the issue of
proportionality between Appell ant and co-defendant Val essa

Robi nson, the trial court stated “.death was never an option
for the defendant Robi nson because of her age at the tinme of
the offense...[t]he court would note that as between these two
def endants, however, there was no significant difference in
the level of culpability.” (Enphasis added). (XV 1565).
Nevert hel ess, the court sentenced Appellant to death. (XV
1567) .

Appellant filed tinely notice of appeal on January 6,

2000. This brief follows.
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STATEMENT OF THE FACTS

During the sumrer of 1998, fourteen year old Val essa
Robi nson was gi ving her nother, Ms. Vicki Robinson, a good
deal of trouble. (Xl 818). Valessa was a runaway 5-10 tines
over and a drug user. (XI 820, 895). She was also a
rebel |l i ous and headstrong teenager and Ms. Robinson found
her difficult to control. (XI 818, 821).

Appel | ant was dating Val essa. (XI 810). Although Ms.
Robi nson was troubled by the relationship, Appellant was
al ways respectful and well nmannered towards Ms. Robinson. He
was never heard to utter a disrespectful word to her or
express any desire to kill her. (XI 820, 897).

On Friday, June 26, 1998, Ms. Robinson’s ol der
daughter, M chelle, was not hone because she was out-of-state
with her father. (Xl 810). During the course of that day,
M's. Robinson ran errands with Val essa, Appellant, and Jon
Whi spel, a nutual friend of Valessa’ s and Appellant’s. (Xl
836). After finishing their errands, Ms. Robinson dropped
of f Whispel at work. (XI 837). Later that same eveni ng,
Val essa, Appellant, and Wi spel returned to the Robi nson
househol d. (XI 837). Ms. Robinson, who was divorced, invited
her boyfriend, Jim Englert over for supper. (Xl 810). When
M. Englert was preparing to | eave the Robi nson househol d, he
inquired if Appellant and Wi spel needed rides hone. They

turned down his offer because their bicycles were in the
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garage and they did not want to | eave them behind. (Xl 813).
Appel | ant and Wi spel then |eft the Robinson house and rode
their bicycles to Denny’' s restaurant at the intersection of
Stall Road and Dal e Mabry Hi ghway, in Tanpa, Florida. (Xl
839) .

Sonmetinme during the evening hours, Val essa decided she
was going to join Appellant and Wi spel. She snuck out of the
house and rode her bicycle to the Denny’'s restaurant. (Xl
839). Meeting the Appellant and Whispel, the three youngsters
left and went in search of narcotics to use during the
eveni ng. (Xl 840).

Apparently successful in their drug hunt, the three
returned to Denny’s restaurant. There, over a nmeal of LSD and
orange juice, Val essa Robinson decided to “kill [her] nmom”
(XI 840, 906). She announced her intention to Appellant and
Wi spel, who were both “shocked” by Val essa’s nurderous
desires. (Xl 840, 907). Regardl ess, Appellant and Whi spel
i ndul ged Val essa’s need to nmurder her nother and the three
decided to inject Ms. Robinson with a heroin overdose. (XI
841) .

The youngsters then rode their bicycles back to
Val essa’ s house in search of notorized transportation to
secure the heroin necessary for the overdose. (Xl 841).

There, Appellant quietly rolled the van out of the garage as

to not wake M's. Robinson. (Xl 842). Val essa and Whi spel
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j oined Appellant and together the three drove to a party at
t he honme of Robert Anders. (Xl 842-43). Upon arrival,
Appel | ant entered the Anders house in search of heroin. He
was not successful in finding the heroin Val essa needed to
kill her nmother. (XI 843). Jon \Whispel, however, provided
Appel | ant noney to purchase the syringe necessary for the
injection. (XI 844). The three return to the Robinson hone
and gather in Valessa’ s bedroom (Xl 845).

While in Valessa’s room Appellant, Val essa, and Wi spel
continue to “trip” on acid. (XI 845) They also turned on
Val essa’s “black light,” Whispel took off his white shirt
(that gl owed due to the blacklight) and the three continued
to “roll” on acid. (XI 845). At sonme point during this drug
escapade, Val essa secured sone bleach fromthe | aundry room
and Appellant filled Whispel’s syringe with it. (Xl 845-46).
Val essa and Appellant then | eft Valessa s bedroom (XI 847).

In the interim Ms. Robinson woke up. She acconpani ed
Appel | ant and Val essa back to Val essa’s bedroom (XI 847).
M's. Robinson then ordered Val essa to get her sleeping bag
and demanded that Valessa sleep with her. (Xl 848). Conplying
with Ms. Robinson s request, Appellant handed Val essa her
sl eeping bag and foll owed her out of the roominto the
ki tchen. (Xl 848).

En route, Appellant placed Ms. Robinson in a “sleeper”

hold. (XI 849). Valessa joined him held her nother down, as
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Appel | ant injected Ms. Robinson with the bl eached-fill ed
syringe. (XI 850-512). Despite these actions, Ms. Robinson
did not die. Whispel then suggested the use of a knife. (XI
852). As Whispel waited in the roomw th Appellant, Val essa
pi nned her nother down in the kitchen, and killed her by
repeat edly stabbing her in the throat and back with a knife.*
(SR 1, 3, 5).

Appel l ant then | owered Ms. Robinson’s body into a
contai ner, covered her with a blanket, and placed the
container in the van. (Xl 855-56). The three youths cleaned
the scene with bl each, bath towels, and brushes and drove off
to dispose of the body. (Xl 857). They went to a trail,

t hi nki ng they could bury the container. (XI 859). Due to the
rough terrain, however, they were unsuccessful in their
attempt. (Xl 859). After concealing the container with
foliage, the three eventually returned to the Robi nson
househol d. (XI 861-62). There, Val essa suggested they take

her nother’s credit cards since she knew the personal

*This testinmony conflicted with that provided initially by
John VWi spel. According to Wispel, Appellant stabbed Ms.
Robi nson and that he returned to the bedroom w th bl ood on
his hands. (Xl 852). However, Vhispel |later admtted that
he did not see Appellant stab the victimand that he did not
know who killed Ms. Robinson. (XI 852, 884, 932).
Furthernore, his ability to perceive events was altered by
the “bad [acid] trip” and his |ack of corrective eyewear. (Xl
921, 924,

29



identification nunbers necessary to obtain cash. (XI 862-863).

The youths then traveled to the Ybor City district of
Tanpa and, over the course of the next two days, purchased
tattoos for thenselves. Xl 863. They al so decided to purchase
cenent in an effort to sink the receptacle containing Ms.
Robi nson’ s body. Xl 867.

During the tinme the youths were nmaking the various
pur chases, Jim Englert, Ms. Robinson’s boyfriend, becane
concerned after she failed to appear for a pre-planned beach
trip. XI 814. He reported her as mssing to the Hillsborough
County Sheriff’'s O fice. XI 815. As a result, the news nedi a
br oadcast Appellant’s picture as a suspect in the
di sappearance. Xl 868. Appellant became aware of his and
Val essa’s notoriety and the three youth rejected their plan
to sink the body . Xl 868.

As a substitute plan, Val essa, acconpani ed by Appell ant
and Wi spel, enbarked on a cross-country drive al ong
Interstate 10. XI 869. They continued to w thdraw funds using
Ms. Robinson’s credit cards, thereby allow ng | aw
enforcement to track their course of travel. Xl 942. The road
trip brought themto Pecos County, Texas, where it cane to a
crashing conclusion. As Appellant drove towards Pecos County,
the | ocal sheriff, having review ng | aw enforcenent
bul | etins, suspected the three youths were headed his way.

Xl 977. Hi s suspicions were confirnmed when he observed a van
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fitting the description of Ms. Robinson’s van traveling al ong
Interstate 10. (XII 980). He gave chase with his deputy

ri ding shotgun, who opened fire on the van. (XI 870, Xl 979-
80). The deputy fired nunerous shots and bl ew out the van's
tires. (XI 954, XlII 982). The van crashed into a fence and
Val essa, Appellant, and VWi spel were all arrested and jail ed.
(XI 954, XI1 983).

On or about Thursday, July 2, 1998, Detectives |lverson
and Marsicano, the Hillsborough County investigators on the
case, flew to Texas to interview the three youths. (Xl 954).
The investigators first obtained Valessa’s confession to the
murder. (XI 955, SR 1, 3, 5). She calny answered their
guesti ons, showi ng no enption as she descri bed butchering her
mot her. (XI 955, XIl 1034). She confessed to stabbing Ms.
Robi nson in the throat and back nunerous tines, while the
Appel I ant and Wi spel were in her bedroom (SR 1, 3, 5).

The detectives sought to interrogate Appellant in the
early nmorning hours of July 3, 1998. (XV 1454). Havi ng
al ready obtained information about the death fromthe other
two co-defendant’s, the detectives awakened Appellant to neet
with them (XV 1460). Detective Iverson first met with
Appel l ant “informally” for approximtely eight to ten m nutes
prior to adm nistering Mranda warni ngs or taping any
statenents. (XV 1457, 1459). Detective lIverson chose not to

initially adm ni ster Mranda warnings despite his know edge
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t hat Appellant was all egedly involved in the death of Ms.
Robi nson. ( XV 1465).

During the “informal” questioning prior to Mranda
war ni ngs, Appellant outlined his involvenent in the death of
the victim (XV 1466). Only after Appellant had allegedly
inplicated hinmself in the homcide did the detective
adm ni ster the Mranda warnings, witten waiver of rights
form and thereafter obtained the tape statenment shoul dering
the responsibility for the killing of Ms. Robinson. (XII
991-1002), (XV 1466, 1469). Moreover, when Appell ant gave
his statenment to the detectives, he had already conmtted
hi mself to taking the blame for Valessa with the view that he
and Val essa were the “Roneo and Juliette of the 90's.” (Xl

937, X111 1151).
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SUMMARY OF THE ARGUMENTS

Appel | ant contends that he was deprived of his right to
a fair trial and unconstitutionally and illegally sentenced
to death. First, Appellant’s purported confession was
illegally obtained in violation of his Mranda rights. Since
| aw enf orcenment interviewed himin a custodial setting
wi t hout informng himof his rights, Appellant described in
detail his involvenment in the crine. It was only after he
adm tted his involvement that |aw enforcenent saw fit to read
hi m his Mranda warnings and obtain a witten waiver. Said
wai ver does not conme with sufficient reliability since
Appel | ant had al ready confessed, was incarcerated, and was
awakened in the early nmorning hours after detectives had
already determ ned his alleged role fromthe other co-
def endants.

During the course of Appellant’s jury selection, the
Court inproperly refused to strike equivocal prospective
jurors for cause. As a result, Appellant was forced to use
his peremptories on these prospective jurors and he exhausted
his initial ten. The court refused to grant additional
perenptories, thereby violating Appellant’s right to a fair
trial.

The trial court inproperly denied adm ssion of a the co-
def endant Val essa Robi nson’s confession. Said confession

directly incul pated co-defendant Val essa and excul pat ed
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Appel | ant by placing himin another room from where the
killing took place. The court inproperly relied on the
hearsay rule to exclude this confession, despite the fact

t hat co-defendant Val essa was unavail abl e and the court
indicated it was fully aware of her statenments w thout State
obj ecti on.

The court also inmproperly admtted gruesone photographs,
whi ch depicted excessive deconposition of the victins body,
despite the fact that there were no issues regarding death in
di spute and that said pictures inflamed the passions of the
jury. Adm ssion of said pictures denied the Appellant a fair
trial.

The trial court further erred by refusing to instruct the
jury that the sentencing exposure of the other participants
coul d be considered mtigation. The court erred by finding
the death was commtted in a heinous atrocious and cruel
manner, in addition to being cold, calcul ated, and

prenedi tated. The death sentence was inposed with a bare
majority and is thereby unconstitutional. Finally, the

Fl ori da death penalty is unconstitutional due to inproper
appel l ate review, inproper preclusion of mtigation, and | ack
of proper guidelines to the jury for its recommendation of

life or death.



ARGUMENTS
Appel | ant di scusses bel ow t he reasons which, he
respectfully submts, conpel the reversal of his convictions
and sentences. Each issue is predicated on the Fifth, Sixth,
Ei ght h, and Fourteenth Amendnents to the United States
Constitution, Article I, Sections 9, 16, 17, & 22 of the

Fl orida Constitution, and such other authority as set forth.

PO NT | .
THE TRI AL COURT ERRED BY DENYI NG APPELLANT’ S MOTI ON TO
SUPPRESS STATEMENTS OBTAINED I N VI OLATION OF HI'S FI FTH AND
SI XTH AMENDMENT RI GHTS.

On July 2, 1998, detectives fromthe Hillsborough County
Sheriff's Office flew to Texas to interview all three of the
co- def endant s. Prior to reading the Defendant his M randa
war ni ngs, the detectives attenpted to establish a report with
t he Appellant. During that process, the Appellant gave a
pur ported confession, admtting to the alleged killing of Vicky
Robi nson. Only after having obtained this confession did | aw
enf orcenent officers then read the Appellant his Mranda
war ni ngs. After reading hi mthese warnings, the Appell ant once
agai n gave a taped purported confession.

The circunmstances in the instance case are conparable to

those in Ramirez v. State, 739 So.2d 568 (Fla. 1999). I n

Rani rez, the defendant and co-defendant were accused of first-
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degree nmurder. Defendant Ram rez was given the death penalty.
Id. at 571. The |law enforcenent officers in Ram rez obtained
an initial confession from Ranmrez’s co-defendant. Upon
obtaining this confession, a sheriff’s deputy responded to
Ram rez’ s hone and began to question himregardi ng the nurder.

As a result of this questioning, Ramrez admtted to the crine.

| d. Subsequent to this adm ssion, |aw enforcenent officers
then read Ramrez his Mranda warnings. Ram rez then again
admtted to his involvenment in the killings. |d.

In reversing Ramrez’s conviction, the Supreme Court of
Florida articul ated a nunber of overriding principles. First,
and forenost, the court stated that “both the United States and
Florida constitutions provide that persons shall not be
conpelled to be witnesses against thenselves in any crim nal
matter.” 1d. The court further held, “this constitutional
guarantee is fully applicable during a period of custodial
interrogation.” |d.

The court then explains that the Mranda hol ding “requires
that police informsuspects that they have the right to remain
silent, and that anything they do say can be used agai nst
t hem” Id. at 573. In explaining the inportance of the
M randa warni ng, the court held the requirenment of warnings and
wai ver of rights is fundanental with respect to the Fifth
Amendnment privilege and not sinply a prelimnary ritual to

exi sting nethods of interrogations. The court further goes on
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to explain the exclusionary rule “unless and until the Mranda
war ni ngs and wai ver are denonstrated by the prosecution at
trial, no evidence obtained as a result of interrogation can be
used agai nst the defendant.” 1d. at 573.

In the instant case, as in Ramrez, it is clear that the
Def endant was i nterrogated by | aw enforcenment officers while in
custody. Two sheriff’s detectives from Hillsborough County
appeared in the early norning hours to confront the Defendant
with the death of Vicky Robinson. At that time, the detectives
gquestioned the Appellant as to his role and that of the co-
def endants, having already spoken to the other two co-
def endant s. Furthernmore, the Defendant was in custody in a
Texas jail at the tinme of the questioning.

In the instant case, it is clear and undi sputed that the
Appel | ant was held in custody since he was incarcerated at the
time of the interrogation. Rat her than read Appellant, a
suspected murderer, his Mranda warnings imediately prior to
guestioning, the detectives used an “informal” and deceptive
met hod of questioning in order to gain the Defendant’s trust.
It was only after the Defendant had admtted to his alleged
role in the offense that the officers feel conpelled to
adm ni ster his Mranda warnings and to have the Defendant sign
a waiver. As in the Ramrez case, the Mranda warnings were
not given until the Appellant had given “significant adm ssions

of guilt.” 1d. at 576. Furthernore, also as in Ramirez, the
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Appel | ant “had already inplicated hinself in the crine and the
det ecti ves had i ndependent corroboration of his invol venment and
anpl e probabl e cause to arrest him for nmurder...[i]t is sinply
i nappropriate for the police to nake a representation i ntended
tolull a young defendant into a fal se sense of security and to
del ude himas to his true position at the very nonment that the
M randa warni ngs are about to be adm nistered. 1d. at 577.

There is no doubt that in the instant case the Defendant
had gi ven a full-blown adm ssion to the all eged death of Vicky
Robi nson. It was only after “the cat was out of the bag” that
the detectives felt it appropriate to read the Defendant his
M randa war ni ngs. But, by then, it was too |Iate. The
Def endant had already significantly inplicated hinself. I n
addition, the detectives al so had i ndependent corroboration of
t he Appellant’s alleged invol venent.

This Court has held that failure to informthe defendant of
his M randa warni ngs does not necessarily preclude the use of
subsequent confessions given after Mranda has been read. In
uphol di ng t he use of a subsequent confession, this Court has held

that the trial court was required to consider the surrounding

circunstances of the subsequent confession. ld. at 113.
However, in Ramirez, unlike the instant case, the defendant
executed two of three witten waiver forms. |d. In the instant

case, there is one significant circunstance distinguishing the

facts from Ram rez. The Defendant was presented with a witten
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wai ver immedi ately after having given the purported adm ssion.
There was no tinme for reflection before the Defendant was
confronted with this formby two police detectives. The initial
conf essi on, obtained wi t hout proper reading of Mranda, was gi ven

i mmedi ately before the second confession. Such tactics can only

be consi dered “coercive” and “over reaching.” See, Colorado v.
Connelly, 479 U.S. 157, 107 S.Ct. 515, 93 L.Ed.2d 473 (1986)

(Voluntari ness depends upon the absence of coercive police
activity or over reaching). It is clear in the instant case that
| aw enforcenment awakened Appellant in the early norning hours,
guestioned Appel |l ant into providing an alleged untaped
confession, and only then gave Appellant his Mranda warnings.
Then, after it was too late and with no time for reflection,
conpel l ed Appellant to sign a waiver of rights formin the early
nor ni ng hours while in the presence of two detectives in a Texas
jail. Such a waiver does not sufficiently renove the taint of
the initial inproperly obtained confession. Therefore, the
Def endant’s al |l eged statenents to | aw enforcenment officers coul d
not be consi dered vol untary, should have been suppressed, and t he

trial court commtted reversible error in failing to do so.
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POl NT |
THE TRI AL COURT | MPROPERLY DENI ED DEFENSE COUNSEL’ S
MOTI ONS TO STRI KE PERSPECTI VE JURORS FOR CAUSE,
RESULTI NG | N APPELLANT EXHAUSTI NG HI S PEREMPTORI ES,
VWHEREBY THE COURT | MPROPERLY REFUSI NG TO FURTHER
PEREMPTORY STRI KES.

The trial court inproperly denied a cause to strike on a
nunber of prospective jurors, thereby requiring Appellant to
use his limted nunmber of perenptories. During jury selection,
perspective juror Pritchett was asked whether nmercy could pl ay
arole in his decision on whether to i npose the death penalty,
a perfectly acceptabl e and perm ssi bl e consi deration. The tri al

court erroneously sustained an objection to said question.

However, pursuant to Thomas v. State, 403 So.2d 371 (Fla. 1981)

and Poole v. State, 194 So.2d 903 (Fla. 1967), said question
was entirely proper. Perspective juror Pritchett, however,
stated he could not consider mercy in his decision whether or
not to inpose the death penalty. As a result, perspective
juror Pritchett should have been struck for cause. The trial
court did not due so and Appellant was forced to use a
perenptory.

Prospective juror Msier was also asked if he could

consider mercy and also indicated he could not. Pursuant to

Thomas v. State and Poole v. State, supra, said questions were
entirely proper. Since perspective juror Mosier conclusively
could not consider nercy, thereby rendering a cause strike
appropriate. Since Appellant had exhausted his perenptories on
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ot her prospective jurors, M. Msier remained on the jury and
became its foreman.

Prospective juror Whitman said the fact that the victim
suffered a terrible death. He equivocally stated that the
manner of the victim s death was “probably” going to cause him
probl ens. VI 160. Prospective juror Eustace had a preforned
opinion as to Appellant’s guilt, yet the court refused a cause
strike. VI 191. Prospective juror Junda unequivocally stated he
could not be fair and inpartial. VI 148. The court refused to
strike M. Junda for cause. VI 210. Appellant was forced to use
a perenptory.

Prospective juror Lopez coul d not answer any questi on w t hout
equi vocating. Specifically, he could not answer how he felt
about the death penalty (VII 322), he felt he could “probably”
sit as a juror (VIlI 323), and he “probably” could sentence
soneone to death (VIlI 324). O particular note, he “did not
know how t o answer” the question as to whether life is a severe
enough puni shment in a nmurder case. (VII 327). Again, a denial
of a cause strike (VII 327) and the forced use of a perenptory.

Fl orida Rul e of Cri minal Procedure 3.350(a) and 8913.08(1) (a),
Fla.Stat. (1987), provides for only ten perenptory chall enges
in a capital case. Because a twelve-person jury nust be
sel ected, the procedural rul es actually provide | ess potency in
maki ng perenptory chall enges in capital cases then it does in

ot her |ess serious cases. For exanple, where the charge is
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puni shable by life inprisonnent, ten perenptory chall enges are
al |l owed, although only a six-person jury is seated. One and
two-thirds challenges per jury seat is afforded. In |ess
serious cases, sSix perenptory challenges are allowed to aid in
selecting a six-person jury, a one-to-one ratio. In capital
cases, only ten challenges are allowed in a selection of a
twel ve-person jury, aratio of |ess than one chall enge to each
seat. Authorizing |ess potency in perenptory challenges then
is effectively allowed in other cases deprives the defendant of
the right to equal protection under the |aws afforded him by
the Fourteenth Amendnment to the United States Constitution and
by Article I, Section 2 of the Constitution of the State of
Florida and by the right against cruel and unusual puni shnent
as i s guaranteed by the Ei ghth and Fourteenth Amendnents to the
United States Constitution and Article I, Section 17 of the
Fl ori da Constitution.

Section 913.08(1)(a), Fla.Stat. (1987) nmakes it nore difficult
for a defendant charged with a capital crinme to obtain an
acceptable jury than for defendants charged with non-capital
crimes. There is no conpelling interest, nor is there any
rational basis, for a limtation on the nunber of perenptory
chall enges in capital cases which makes it nore difficult to
obtain a fair and inpartial jury in capital cases than in other

crim nal cases.
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In the instant case, the ability of the trial counsel to
fairly have access to perenptory chall enges was further Iimted
by the court’s failure to properly strike jurors for cause.
Therefore, defense counsel was forced to use perenptory
chal | enges where a cause stri ke should have been granted.

The right to a fair and inpartial jury is a fundanent al

right. In Thomas v. State, 403 So.2d 371 (Fla. 1983), the

suprenme court found error that the limtation of appellant to
si Xt een perenptory chall enges actually prejudiced him because
he was not able to strike a juror who |ater becane forenman.
Id. at 374. The instant case is directly conparable in that
prospective juror Mosier actually becane the foreman of the
jury after trial counsel requested a cause strike and the tri al
court denied said request.

In Chapman v. State, 593 So.2d 605, 606 (Fla. 4" DCA

1992), the court held that the legal standard to determ ne
whet her to strike a juror for cause is “whether there is a
reasonabl e doubt about the ability of the juror to decide the
case fairly and inpartially.however, the inpartiality of the
finder of fact is an absolute prerequisite to our system of
justice. Closed cases should be resolved in favor of excusing
the juror rather than | eaving a doubt as to her inpartiality.”

See, Franco v. State, 777 So.2d 1138, 1139 (Fla. 4" DCA 2001).

In HII v. State, 477 So.2d 553 (Fla. 1985), the suprene court

ordered that trial courts use the follow ng rule:
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“1f there is a basis for any reasonable doubt as to

any jurors processing the state of mnd which would

enable him to render an inpartial verdict based
solely on the evidence submtted and the |I|aw

announced at the trial, he should be excused on a

notion of a party or by the court on its own notion...

Florida and nost other jurisdictions adhere to the

general rule that it is reasonable error for a court

to force a party to use perenptory challenges on

persons who should have been excused for cause,

provi ded the party subsequently exhausts all of his

or her perenptory challenges and an additional

chal l enge i s sought and denied.”

The standard articulated in Hll is applicable to the
instant case. All the aforenentioned prospective jurors
equi vocated on their ability to be fair and inpartial in the
i nstant case, rather than error on the side of caution. The
court summarily deni ed these requests for cause strikes.
Such deni al amobunted to reversible error and denied the
Appellant a fair trial due to the trial court’s failure to

grant additional perenptory challenges. See also Price v.
State, 538 So.2d 486, 489(Fla. 379 DCA 1989)( juror is not
i npartial when one side nust overcone preconceived opinion in
order to prevail; when any reasonabl e doubt exists as to
whet her juror possesses the state of m nd necessary to render
i npartial recomrendation as to punishnment, juror nust be

excused for cause); Robinson v. State, 506 So.2d 1070,

1072(Fl a. 5'h DCA 1987) (Prospective jurors' pronm se that they
would try to be inpartial, even though they were unsure of

ability to be inpartial, did not guarantee defendant's fair



trial and would justify exclusion for cause).

PO NT ||

THE TRI AL COURT REVERSI BLY ERRED BY DI SALLOW NG
THE STATEMENTS OBTAI NED FROM CO- DEFENDANT VALESSA
ROBI NSON

It is unrefuted that Val essa Robinson admtted to the
i nvestigating detectives that she stabbed her nother. SR 1,
3, 5. Furthernmore, she also told Detectives that she
bel i eved Appellant was in the bedroomat the time she
commtted the stabbing in the kitchen. SR 5. In lieu of a
proffer, trial counsel infornmed the court that he wi shed to
elicit these statenents from Detective Iverson. The trial
court indicated that it understood these statenents and that
they would not be admtted due to the hearsay rule. In
denying the jury the opportunity to hear the statenments of

co-def endant Val essa Robi nson, the court commtted

reversible error.?®

Al t hough trial counsel did not seek a proffer of Valessa's
statements from Detective |verson, such a decision is not
fatal to appellate review of the issue. See Sommerville v.
State, 584 So.2d 200, 201 (Fla 1st DCA 1991) (failure to
proffer evidence not fatal to review of alleged error where
it was clear fromthe record that both the trial court and
prosecutor realized what the excluded evi dence woul d
concern); O lando/Orange County Expressway Authority v.

Lat ham 643 So.2d 10, 11 (Fla 5'" DCA 1994) (error in
excludi ng testinony was preserved wi thout witness testifying
when attorney proffered evidence, w thout objection, and
trial court ruled to exclude it).

Her confession also satisfies the “unavailability of
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The instant case is squarely on point with the U S
Suprenme Court case Chanbers v. M ssissippi, 410 U S. 284, 93
S.Ct. 1038, 35 L.Ed.2d 297. In Chanbers, the Defendant was
charged with the capital nurder of a policeman. |d at 286,
1041. A third party later confessed to the same nurder with
whi ch the Chambers had been charged. |d at 287, 1042.
Chanbers sought to introduce the testinony of three
w tnesses who heard the third party confess to the nurder of
t he policeman, thereby exonerating Chanbers. ld. at 292-93,
1044-45. The trial court barred all three witnesses, citing
the hearsay rule. [d.

The U.S. Suprene Court ruled that the “exclusion of this
critical evidence...denied him|[Chanbers] a trial in accord
with traditional and fundanental standards of due process.”
Id. at 302, 1049. (Ellipses added). The court reasoned that
t he decl aration agai nst interest exception to the hearsay
rule applied to the testinmony of w tnesses who heard the
third party confess to the nurder. Specifically, the court
sai d

Anmong the nost preval ent of these exceptions [to
the hearsay rule] is the one applicable to

decl arati ons agai nst interest—an exception founded
on the assunption that a person is unlikely to
fabricate a statenment against his own interest at
the tine it is made.

Id. at 299, 1047. The court further ruled that these
statements were made under circunstances that provided
assurances of reliability. Id. at 300, 1048. In so
hol di ng, the court concl uded

Few rights are nore fundanental than that of an
accused to present witnesses in his own behalf...the
testinony rejected by the trial court here bore

per suasi ve assurances of trustworthiness and this
was well within the basic rationale of the exception
for declarations against interest. The testinony was
also critical to Chanmber’s defense. In these

declarant” requirenent put forth by Section 90.804(2), F.S.

At the time of Appellant’s trial, Valessa was al so under

i ndictnment for first degree nurder and had not yet proceeded
to trial. Therefore, she was not available to testify as a

w t ness since she could not be conpelled to testify under the
Fifth Amendnent.
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circunmst ances, where constitutional rights directly

af fecting the ascertainnent of guilt are inplicated,

t he hearsay rule nust not be applied nechanically to

def eat the ends of justice.
lLd. at 302, 1049.

Florida, in Section 9.804(2)(c), F.S., has adopted the
decl arati on agai nst interest hearsay exception.
Specifically, a statenment tending to expose the declarant to
crimnal liability and offered to excul pate the accused is
adm ssible if corroborating circunmstances show the
trustworthiness of the statement. In addition, the decl arant
must be unavail abl e.

In the instant case, it is clear that overwhel m ng
saf equards of reliability surround Val essa’s confessi on.
First, she admtted killing her nother to nmultiple parties,
i.e., two (2) different sworn | aw enforcenment officers.
Second, she made her confession in close proximty in time
to the nmurder- July 3, 1998, four days after the incident.
(XV 1451-53, 1474). Third, she admtted to killing her
not her on tape. (SR 1, 3, 5). Fourth, she described the
mur der weapon as a knife. Fourth, she provided gruesone
details as to where on her nother’s body she plunged the
knife. Fifth, she articulated in what room she butchered her
not her- the kitchen. Sixth, she told the officers where her
not her was standing in the when she cut her- by the sink.

She even told themthe col or of her nother’s nightgown was
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peach. (SR 5). And, nost inportantly, told themthat
Appel l ant was in her bedroomw th co-defendant Whispel.® (SR
5).

Since Valessa’s statenents net the test of
corroboration, they should have been admtted in both the
guilt and penalty phases. The trial court commtted
reversible error by excluding the opportunity to introduce or
cross exam ne the detectives about these statenents,
resulting in the denial of Appellant’s due process rights.

See al so Vorhees v. State, 699 So.2d 602 613 (Fla. 1997)

(statenents in which defendant’s conpani on admtted that he,
not defendant, had cut victims throat were adm ssible as
decl arati ons against interest, even if statements did not
exoner ate defendant of capital nmurder; statenments were

rel evant, tended to excul pate defendant, and net test of

corroboration).

PO NT IV

*Her confession also satisfies the “unavailability of
declarant” requirenment put forth by Section 90.804(2), F.S..
At the time of Appellant’s trial, Valessa was al so under

i ndictnment for first degree nurder and had not yet proceeded
to trial. Therefore, she was not available to testify as a

w t ness since she could not be conpelled to testify under the
Fifth Amendnent.
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THE TRI AL COURT ERRED BY ADM TTI NG | NFLAMMVATORY

PHOTOGRAPHS DEPI CTI NG THE POST- MORTEM DECOMPOSI TI ON OF

THE VICTIM S BODY

Several tinmes during the trial, Appellant objected to
the introduction of several gruesone photographs that
depicted the victimin an advanced stage of deconposition.
XI'l 1184-85. The adm ssion of an autopsy picture of the head
and neck area deni ed Appellant due process of |aw guaranteed
by Article I, Sections 2,9,12,16, and 17 of the Florida
Constitution and the Fifth, Sixth, Eighth, and Fourteenth
Amendnents to the United States Constitution.

The phot ographs had no rel evance to any issue in the
case. Any possible relevance of this evidence was outwei ghed
by its prejudice. 890.403, Fla. Stat. (1998). The test for
the adm ssibility of a photo of the nmurder victimis

rel evance,

not necessity. Ruiz v. State, 743 So. 2d 1, 8 (Fla. 1999).

The determ nation of the adm ssibility of such photos is
within the sound discretion of the trial court and will not

di sturbed on appeal in the absence of abuse. Id. In Ruiz,
this Court found

error in the penalty phase adm ssion of a two by three feet

bl ow-up of a photo show ng the bl oody and di sfigured head and
upper torso of the victim Because the prosecutor provided no

rel evant basis for submtting the blowup in the penalty
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phase, this Court concluded that it was offered sinply to
inflame the jury. |d.

This Court has outlined the standard for the adm ssion
of potentially prejudicial photos. To be relevant, a photo of
t he deceased victimnust be probative of an issue that is in
di spute. In the present case, the nmedical exam ner testified
that the photo was relevant to show the difficulty in finding
puncture wounds in the neck or for testing of any substance
that m ght have been injected into the neck. X1 1185. The
fact that the victimhad been stabbed in the neck was not in
di spute. Adm ssion of the inflammtory photo thus was

gratuitous. See Alneida v. State, 748 So.2d 922, 929-30 (Fl a.

1999). (Autopsy photograph of nurder victimthat depicted
gutted body cavity was unduly inflanmatory; medi cal exam ner
testified that photograph was relevant to show trajectory of
bul Il et and nature of injuries, but neither of those points
was in dispute).

In this case, it is clear that Appellant was
denied a fair trial when the court allowed a photograph of
the deceased’s deconposing head and neck to go to the jury.
The phot ograph coul d serve no purpose other than to inflame
and prejudice the jury and was thereby unduly prejudicial

requiring a reversal of his conviction and death sentence.

50



PO NT V
THE TRI AL COURT ERRED BY REFUSI NG TO | NSTRUCT THE JURY

REGARDI NG M TI GATION I N LI GHT OF THE DI SPROPORTI ONATE

SENTENCES RECEI VED BY EQUALLY CULPABLE CO- DEFENDANTS.

In the instant case, the Appellant and his two co-
def endants were all allegedly involved in the death of Vicky
Robi nson. All three were charged in the sanme indictnment with
first-degree nmurder. However, only the Appell ant was exposed
to the death sentence due to the plea of co-defendant John
Whi spel and the age of co-defendant Valessa Robinson.
Additionally, there was clear evidence that the co-defendant
Val essa Robi nson admitted to being the individual who stabbed
the victim Al though this informtion was not properly
admtted by the court, such action can clearly lead to the
consi deration of the death sentence as di sproportionate. Trial
counsel properly sought an instruction on this issue, which the
trial court inproperly denied. (IV 564, XV 1239).

It is clear that the evidence of a co-defendant’s sentence

can be a non-statutory mtigator. See, Parker v. Dugger, 498

U.S. 308, 314 (1991). The instant case is also conparable to

Foster v. State, 778 So.2d 906 (Fla. 2000). |In Foster, four

gang nenbers were accused of nurdering a teacher at their high
school . Three of Foster’s co-defendant entered into plea

agreenents and testified against Foster. As a result, only
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Foster faced exposure to the death penalty and, was in fact,
sentenced to death. |d. at 910 - 911.

In his direct appeal, Foster argued that he was the only
one sentenced to death out of the four participants in the

crime, thereby arguing the disproportionality of his sentence.

Id. at 921. The court hel d:

“While a death sentence is not disproportionate per
se because a co-defendant receives a |esser
puni shnment for the same crinme, especially when he is
| ess cul pable, citing Hannan v. State, 638 So.2d 39
(Fla. 1994), we agree the sentence of an acconplice
may i ndeed affect the inposition of a death sentence
upon a defendant.”

It is clear that in the instant case neither of the
Appel l ant’s co-defendants was eligible to be sentenced to
death. However, the trial court erroneously prevented
refused to give trial counsel’s requested instruction that
the jury could consider disproportionate sentences as
mtigation. during the sentencing phase to argue said
information to the jury. By excluding this argunment, defense
counsel was deprived of his ideal opportunity to argue that
di sproportionality of sentence can, in fact, be a substanti al
mtigation. As a result, the Defendant was denied the
opportunity to present what could be considered a mtigator
sparing himthe death sentencing. This is especially cause
for concern because the Defendant was sentenced to death by
only one vote. Therefore, the trial court erred by
di sal | ow ng argunent by defense counsel and disallow ng the
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mtigator for disproportionate sentence. See also, Jackson
v. State, 599 So.2d 103 (Fla. 1992) (Despaired treatnent
given to an equally cul pabl e co-defendant can be consi dered

in created jury’'s recommendation of life.) Hitchcock v.

Dugger, 41 U.S. 393, 107 S.Ct. 1821, 95 L. Ed.2d 347 (1987)
(I'n absence of showing that error in failing to consider non-
statutory mtigating circunstances when i nposing sentence was
harm ess exclusion of mtigating evidence and renders death

sentence invalid.); Brookings v. State, 495 So.2d 135 (Fla.

19860 (Jury in capital murder prosecution could reasonably

consider, in setting sentence, "deals" for |eniency made by
two State wi tnesses, who were also principals to nurder, and
thus, trial court erred in overriding jury recomendati on of

life sentence in favor of death penalty).

PO NT VI
THE TRI AL COURT ERRED BY | MPOSI NG THE DEATH SENTENCE I N THE
ABSENCE OF FACTS SUPPORTI NG THE HEI NOUS, ATROCI OUS, AND CRUEL
AGGRAVATOR.

The State was required to prove the HAC aggravator beyond

a reasonabl e doubt. Wlliams v. State, 386 So.2d 538 (Fla

1980). The aggravating circunstances of especially heinous,
atrocious, or cruel requires the State prove the follow ng
el ement s:

1. The def endant nust have:
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a. deli berately inflicted, or
b. chosen a nethod of death with the intent to cause
extraordi nary mental or physical pain to the victim
2. The victim nust have actually consciously suffered
such pain for nore than a brief period of tine.

In State v. Dixon, 283 So.2d 1 (Fla. 1973), the Florida

Supreme Court defined those <crimes which are heinous,
atrocious, or cruel:

“1t is our interpretation that heinous neans
extremely wi cked or shockingly evil; that atrocious
means outrageously w cked and vile; and that cruel
means designed to inflict a high degree of pain with
utter indifference to, or even enjoynment of, the
suffering of others. What is intended to be included
are those capital crinmes where the actual conmm ssion
of the capital felony was acconplished by such
additional acts as to set the crime apart fromthe
normof capital felonies - - the consciousl essness or
pitiless crime which is unnecessarily torturous to
the victim?”

The Florida Suprene Court has further defined the

definition of the HAC factor. In Richardson v. State, 602

So. 2d 1107 (Fla. 1992), the court citing Sochor v. Florida, 112

S.Ct. 2114 (1992) reaffirned that to qualify for HAC “the crine
must be both consciousless or pitiless and unnecessarily
torturous to the victim” These refinenments, in recent case
| aw, have enphasized that in order for a nmurder to be
classified as HAC, there nust be evidence, proved beyond a
reasonabl e doubt, that the defendant deliberately intended to

inflict a high degree of suffering or pain. Hamlton v. State,




678 So.2d 1228 (Fla. 1996); Santos v. State, 591 So.2d 160

(Fla. 1991); Schere v. State, 579 So.2d 86 (Fla. 1991). 1In the

instant case, there is a conplete absence of any evidence
t hroughout the conplete trial and penalty phase to suggest that
there was any intent on the part of the Appellant to inflict
any type of suffering or pain upon the victim The evidence
was, in fact, overwhelmngly in support of the theory that the
notive was to cause the death of Ms. Robinson in a quick and
efficient manner. The evidence in this case strongly suggests
that the nethod enployed in the death of Ms. Robinson evinced
a conplete lack of planning and sophistication. Rat her, M.
Davis along with the two co-defendants decided at a Denny’'s
restaurant, while under the influence of narcotics, on the spur
of the nmonent, to kill Ms. Robinson. The decision was made to
i nject her with heroin and bring about a quick death. When the
def endants were unabl e to obtain the anount of heroin needed to
carry out their initial plan, they decided to cause the death
of Vicky Robinson through the injection of bleach into her
neck. It was only after this method proved unsuccessful that
the defendants found another nethod in which Ms. Robinson
woul d die. The evident frustration over the fact that the
victimremained alive during the course of the evening is clear
evi dence t hat none of the defendants, especially the Appellant,
had any intention that the victimshould die a slow, torturous

deat h.
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In Bonafay v. State, 626 So.2d 1310 (Fla. 1993), the

suprenme court held that a killing where the defendant shot the
victim from outside a store, then broke inside and shot the
victim again while the victim begged for his life was not
hei nous, atrocious and cruel because there was no intent to
torture or inflict a high degree of pain. Were evidence does

not show that the defendant i ntended to torture the victim the

evidence fails to showthat the killing was hei nous, atrocious,
and cruel . McKinney v. State, 579 So.2d 80 (Fla. 1991). A
killing will only qualify as heinous, atrocious and cruel if it

exhibits a desire to inflict a high degree of pain or an

uttering difference to or enjoynent of the suffering of

another. Santos v. State, 591 So.2d 160 (Fla. 1991). Again,
there is no evidence which this Court can rely upon in the
i nstant case which will in any way support the requirenent that
the Appellant intended to inflict a high degree of pain or to
torture Vicky Robinson.

No nmethod of killing is per se heinous, atrocious, or
cruel . Rat her, there nust be some evidence that the victim
actually suffered prol onged physical or nental pain. Evidence
of the victims fear or agony over her inpending death can
satisfy the second el enent of the HAC aggravator. GCenerally,
the longer a victimis aware of inpending death, the greater
the chance that the subsequent killing will be found to be
hei nous, atrocious, or cruel.
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In the instant case, it is clear that the Defendant
initially attenpted to place Ms. Robinson in a choke hold,
whi ch may or may not have rendered her i mredi ately unconsci ous.
I n addition, the nedical exam ner could not conclude that the
victim was i mmedi ately unconscious as a result of this choke
hol d. Therefore, the evidence is not clear, nor is it proved
beyond a reasonabl e doubt, whet her Ms. Robi nson was consci ous,
sem -consci ous, or unconscious during the course of the nurder.
Thus, it could not be proved beyond a reasonabl e doubt that the
death suffered by Ms. Robinson was acconpani ed by prol onged
physi cal and/or nental suffering. The case is conparable to

Elam v. State, 636 So.2d 1312 (Fla. 1994) where the suprene

court rejected the HAC factor where the victimwas repeatedly
bashed in the head with a brick because the victimwas rendered
unconscious in a short period of tine. Simlarly, in Rhodes v.
State, 547 So.2d 1201 (Fla. 1989), the HAC circunstance was
i nproperly found for the strangulation nurder of a sem -

consci ous victim See al so, Herzog v. State, 439 So.2d 1372

(Fla. 1983).

Finally, the Appellant’s nmental defects are an inportant
part in evaluating the gravity of the HAC aggravator and can
serve to mtigate the inpact of HAC. This aggravating factor
| ooks at the totality of the situation rather than to a
particul ar aspect of the nurder or the appellant’s character.
The Florida Suprene Court has reversed sone death sentences
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because the hei nousness of the defendant’'s crines were caused
by his nental or enotional inmpairment. The court has reversed
death sentences were the hei nousness of the nmurder resulted

from the defendant’s drug or alcohol intoxication. See,

Hol sworth v. State, 522 So.2d 348 (Fla. 1988); Ross v. State,

474 So.2d 1170 (Fla. 1985). In the instant case, it is
undi sputed that the Appellant, along with the co-defendants,

had consunmed LSD immediately prior to the death of Ms.

Robi nson. Co-defendant Wi spel offered extensive testinony as
to the state of m nd of the Appellant and his use of LSD. He
further testified as to the anmpunt of LSD consuned by the
Appellant. It certainly was not proved by the State that the
murder of Ms. Robinson was not committed while the Defendant

was under the extrenme influence of LSD. Therefore, the trial

court erred by finding that the murder was commtted in a
hei nous, atrocious, and cruel manner. Thi s aggravator does not

apply to the facts in this case, thereby rendering the
Def endant’ s death sentence invalid.”

PO NT VI |
THE TRI AL COURT ERRED BY | MPOSI NG THE DEATH SENTENCE | N

ABSENCE OF FACTS SUPPORTI NG THE COLD, CALCULATED, AND
PREMEDI TATED AGGRAVATOR

"Appel l ant further adopts and incorporates all argunents nade
in the Motion to Declare Death Penalty Unconstitutional as
applied to the HAC factor found in Volume I, pp. 161-176 of
the record on appeal.
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The court found that the cold, calculated and preneditated

(CCP) aggravator applied to the instant case. In Jackson V.

State, 648 So.2d 85 (Fla. 1994), the suprenme court outlined the
four elenments of this aggravator:

1. The killing was the product of cool and calm
reflection and not an act pronpted by enoti onal
frenzy, panic, or a fit of rage;

2. the murder nust be a product of a careful,
pl anned or prearranged design to commit the
mur der before the fatal incident;

3. there nust be heightened preneditation, i.e.
prenmedi tati on over and above what is required
for an aggravated first-degree nurder;

4. the murder nust have no pretense of noral or
| egal justification.

I n accessing these four elenents, the state of m nd of the
Appellant is critical to the analysis. Clearly, a killing in
a fit of rage is inconsistent with the CCP factor. See, Crunp
v. State, 622 So.2d 963 (Fla. 1993). |In addition, inpulsive or
panic killings do not qualify for this aggravator. See, Rogers

v. State, 511 So.2d 526 (Fla. 1992); Hanblen v. State, 527

So. 2d 800 (Fla. 1988). Furthernore, killing in other contexts,
such as in the heat of passion during the course of donestic

situations, |likewi se do not qualify for the CCP factor. See,

Maul den v. State, 617 So.2d 298 (Fla. 1993); WIlson v. State,

493 So.2d 1019 (Fla. 1986). Finally, and nost inportantly, a
def endant under the influence of excessive drugs or al cohol use

may be deened i ncapable of form ng the degree of preneditation

59



required for the CCP factor. White v. State, 616 So.2d 21

(Fla. 1993); Penn v. State, 574 So.2d 1079 (Fla. 1991).

To support the CCP aggravator, the evidence nust be proved
by the State beyond a reasonable doubt that the nurder was
cal cul at ed, commtted pursuant to a careful pl an, or
prearranged designed to Kkill. This aggravating factor is
reserved primarily for execution or contract nurders or w tness

elimnation killings. See, Hansborogh v. State, 509 So.2d 1081

(Fla. 1987); Maharaj v. State, 597 So.2d 786 (Fla. 1992); Pardo

v. State, 563 So.2d 77 (Fla. 1990). Sinply proving a
prenmedi tated nurder for purposes of guilt is not enough to
support the CCP aggravating circunstance. This el ement
requires the existence of the “calculated” and “coldness”
el ements as denonstrating the greater prenmeditation. Even as
a matter of death, which requires a period of time to
acconplish its end, does not necessarily provide the

perpetrator with the need for calm reflection. Canpbel | v.

State, 571 So.2d 415 (Fla. 1990). Snothering the victimwth

evi dence that the process required several m nutes did not cone

al one, qualify the crime for the CCP aggravator in Capehart v.
State, 583 So.2d 1009 (Fla. 1991).

In the instant case, it is uncontroverted that the idea to
kill Vicky Robinson was fornul ated by Val essa Robi nson as the
three co-defendants sat at a Denny’s restaurant consum ng LSD
and orange juice. There was never any evidence presented that
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a plot to kill Ms. Robinson was hatched prior to the
consunption of the narcotics. A nmurder is not cold,
cal cul ated, and preneditated where the evidence shows that the
def endant di d not plan or prearrange to commt the nurder prior
to the commencenent of the conduct that led to the death of the

victim  Thonpson v. State, 619 So.2d 261 (Fla. 1992). From

t he monent the defendants consumed LSD and orange juice at the
Denny’s restaurant, there was an uninterrupted course of
conduct over the next couple of hours that ultimately led to
t he death of Ms. Robinson. Therefore, there was absolutely no
evi dence that the planning of the death occurred over a | engthy
period of tinme apart from the consunption of any narcotics.
Furt hernore, the haphazard pattern of conduct by the defendants
shows an unsophisticated and inpaired ability on the part of
the Appellate to form the |evel of heightened premeditation
contenpl ated by the CCP factor.

Most inportantly, when there is evidence that the
def endant was under the influence of narcotics when the nurder
was committed and a |l ong history of drug abuse, the court errs
in finding that the killing was <cold, calculated and

preneditated. See, White v. State, 616 So.2d 21 (Fla. 1993).

It is undisputed in the instant case that at no point in tine
did the Defendant engage in anything but drug |use.
Furthernore, during the penalty phase, it was uncontroverted
that the Defendant engaged in a long pattern of drug abuse.
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Therefore, the State failed to neet the four prongs required in
a finding of cold, cal cul ated and preneditated. Therefore, the
court erred in finding that the manner of death was an
aggravating circunstance and the Appellant’s death sentence is

invalid.?®

PO NT VI |
ADAM DAVI S' S DEATH SENTENCE | S GROUNDED ON A BARE MAJORITY OF
THE JURY' S VOTE (7-5) AND IS UNCONSTI TUTI ONAL UNDER THE
SI XTH,

El GHTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

The Ei ghth and Fourteenth Anmendnents require a hei ghtened
degree of reliability when a death sentence is inposed.

Lockett v. Ohio, 438 U S. 586, 604 (1978). In addition, the

recommendation by a jury of alife or death sentence is cruci al
in the sentencing process and its decision nust be given great

weight. G ossman v. State, 528 So.2d 833, 839 n.1, 845 (Fla.

1988).
Appel l ant recognizes that this Court has previously
rejected argunments challenging the inpositions of death

sentences based on bare mpjority jury recommendations. See,

Jones v. State, 569 So.2d 1234, 1238 (Fla. 1990). However, in

¢Appel | ant adopts and incorporates by reference all argunent
raised in Appellant’s Motion to Declare Death Penalty
Unconstitutional as applied to CCP found in Volunme I, pp 146-
60) of the record on appeal
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deciding death penalty cases, the U S. Suprene Court has
expressed great concern over death penalties inposed by a bare

majority. In Johnson v. Louisiana, 406 U S. 356, 366 (1972),

Justice Blackman in his concurring opinion stated that a seven-
to-five standard woul d cause him“great difficulty”.

The danger of such a slim recomendation for death, in
i ght of the nunerous errors already presented throughout the
course of trial, is heightened because each of the seven jurors
could have found a different aggravated factor. After all
unless a capital jury finds that at |east one aggravating
ci rcunst ance has been proven beyond a reasonabl e doubt, a death

sentence is not even legally perm ssible. Thonpson v. State,

565 So.2d 1311, 1318. 1In the Appellant’s case, there has been
the inposition of a death sentence even where five of the
twelve jurors found that no aggravating factors were proved
beyond a reasonabl e doubt. This realization makes it clear
that the death sentencing schenme under which the Defendant was
ordered to die is constitutionally infirmand in violation of
Amendnents of Five, Six, Eight, and Fourteen of the United
States Constitution and Article |, Sections 2, 9, 16, 17, 21,

and 22 of the Florida Constitution.

PO NT | X
FLORI DA’ S DEATH PENALTY STATUTE VI OLATES THE FLORI DA

CONSTI TUTI ON, ARTICLE |, SECTIONS 9 AND 17, AND THE U. S.
CONSTI TUTI ON, AMENDMENTS VI 11 AND XI V.
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A. Lack of Adequate Appellate Review
Florida s death penalty statute, Section 921.141, F.S.,
I's unconstitutional because in operation it does not permt

sufficient review In Proffitt v. Florida, 428 U S. 242, 96

S.Ct. 2960, 49 L.Ed.2d 913 (1976), the United States Suprene
Court upheld Florida' s capital punishment schene. Crucial to
the plurality decision was the finding that Florida |aw
required a hei ghtened | evel of appellate review

The statute provides for automatic review by the
Suprenme Court of Florida of all cases in which a
death sentence has been inposed. See 8§921.141(4)
(Supp. 1976-1977). The law differs from that of
Georgia in that it does not require the court to
conduct any specific formof review Since, however,
the trial judge must justify the inposition of a
death sentence with witten findings, neaningful
appel l ate review of each such sentence is possible.
The Suprene Court of Florida like its Georgia

count er part considers its function to be to
"[guarantee] that the aggravating and mtigating
reasons present in one case will reach a simlar

result to that reached under simlar circumnmstances in
anot her case. |If a defendant is sentenced to die,
this Court can review that case in light of the other
deci si ons and determ ne whet her or not the puni shnent
is too great."” State v. Dixon, 283 So.2d 1, 10
(1973).

428 U. S. at 250-251
The Florida capital sentencing procedures thus seek
to assure that the death penalty will not be inposed
in an arbitrary or capricious manner. Mor eover, to
the extent that any risk of the contrary exists, it
is mnimzed by Florida' s appellate review system
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under which the evidence of the aggravating and
mtigating circunstances is reviewed and wei ghed by
the Suprene Court of Florida "to determ ne
i ndependent |y whether the inposition of the ultimte

penalty is warranted." Songer v. State, 322 So.2d

481, (Fla. 1979).

ld. 252-53.

Finally, the Florida statute has a provi sion desi gned
to assure that the death penalty will not be inposed
on a capriciously selected group of convicted
def endants. The Suprenme Court of Florida reviews each
death sentence to ensure that simlar results are
reached in simlar cases. Nonethel ess the petitioner
attacks the Florida appellate review process because
the role of the Suprene Court of Florida in review ng
death sentences is necessarily subjective and
unpredi ctable. Wiile it may be true that court has
not chosen to fornulate a rigid objective test as its
standard of review for all cases, it does not foll ow
that the appellate review process is ineffective or
arbitrary. In fact, it is apparent that the Florida
court has wundertaken responsibly to perform its

function of death sentence review with a maxi num of
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rationality and consi stency.

Id. 258-59.

Appel | ant argues that the circunstances underlying the
Proffit decision are no longer true. The intractable
anbiguities in the statute have prevented the evenhanded
application of appellate review and the independent re-

wei ghi ng process envisioned in Proffitt.

1. LACK OF CONSI STENCY | N WRI TTEN FI NDI NGS
REGARDI NG M Tl GATI NG _ClI RCUMSTANCES.

Precise witten findings by the trial court are necessary
to the system of appellate review required by Proffitt since
“the trial judge nust justify the inposition of a death
sentence with witten findings, neaningful appellate review of
each such sentence is made possible" 1d. 250-251. However, the
hi story of the adm nistration of this requirenment has been so
haphazard as to violate the very intent of strict appellate
revi ew.

It was not until 1990 t hat t he Suprene Court required specific
findings of fact regarding mtigating evidence. Furthernore,
the admnistration of the requirement of factual findings
regardi ng aggravating circunstances has been arbitrary and
i nconsistent. In June, 1990, the Florida Supreme Court first
required that the trial court make explicit findings regarding

the mtigating circunstances. Canpbell v. State, 571 So.2d 415
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(Fla. 1990) (the sentencing court nust expressly evaluate in
its witten order each mtigating circunmstance proposed by the

def endant). However, in Floyd v. State, 569 So.2d 1225 (Fl a.

1990), the court upheld a sentencing order in which the trial
judge said only the followi ng about the mtigating evidence:
"...this Court heard everything at the sentenci ng hearing that
t he Defendant chose to present. This Court now finds that
sufficient mtigating circunstances which would require a
| esser penalty do not exist." Hence, it appears that the
Canpbell requirement of specific witten findings, which
enabl es proper appellate review as mandated by Proffitt, has
been overruled or can be ignored by the trial courts. Thus,
today’s application of the death penalty statute in Florida
fails to nmeet high standards of consistency set forth by the
U S. Supreme Court in Proffitt, thereby resulting in the
arbitrary and capricious application of the statute.
Furthernore, the failure to require such findings in the
hundreds of pre-Canpbell cases renders proportionality review
arbitrary and capricious. In its application, section 921.141
violates Proffitt and it is therefore unconstitutional.

The case law regarding rendition of the sentencing order
Is equal ly open to unacceptabl e | evel s of inconsistency. It was

not until Van Royal v. State, 497 So.2d 625 (Fla. 1986) that

this court inposed a requirenment that the findings of the trial
court be made concurrently with the inposition of sentence in
the findings of the trial courts. As Justice Ehrlich noted in

his concurring opinion, there can be no meani ngful weighing
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process unless rendition of the order is concurrent wth
i nposition of the death sentence. |d. at 630. Van Royal,
however, was thereafter strictly limted to its facts and the
court continued to uphold death sentences even where the
sentencing order was not rendered until nont hs after
sent enci ng.

It was not until Grossnman v. State, 525 So.2d 833, 841

(Fla. 1988) that the court ordered that the sentencing order be
rendered at the time of sentencing. And it was not until two

years later, in Bouie v. State, 559 So.2d 1113 (Fla. 1990),

that a death sentence was actually reversed for inadequacy of
the trial court's findings. Due to the inconsistencies in the
concurrency requirement, the manner in which the death penalty
is inposed in Florida violates the prohibition against the
arbitrary and capricious rendered in Proffitt.

Finally, Proffitt contenplated appellate review in which
the trial court would make specific findings regarding the
aggravating circunstances and the Suprenme Court would review
the record to determ ne whet her such findi ngs were supported by
the record. Unfortunately, appellate review has not operated in
this way. An illustration of how appellate review has actually

been appell ate review can be found in Mason v. State, 438 So. 2d

374 (Fla. 1983), cert. den., 465 U S. 1051 (1984). In Mson

the trial court mde the specific finding of an aggravating
circunmstance because the killer "had to |ift his arm up and

cone down deliberately and with great force."” See J. Kennedy,

Florida's "’ Cold, Calculated and Preneditated " Aggravating
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Circunstance in Death Penalty Cases”, XVII Stetson L. Rev. 47,

72 (1987), citing Mason v. State, 438 So.2d at 374. |nstead of

reviewing the propriety of aggravator as supported by the
evi dence presented to the trial court, this Court substituted
its own finding: "The record shows that appellant broke into
Ms. Chapman's hone, arned hinmself in her kitchen, and attacked
her as she lay sleeping in bed. Nothing indicates that she
provoked the attack in any way or that appell ant had any reason
for commtting the nmurder. There was sufficient evidence for

the trial court to find this circunstance applicable." Mason v.
State, 438 So.2d at 379. This Court’s substitution of its own
aggravating circunstances, rather that the appropriate review
of the trial court’s findings, violates the consistency
requi rement of Proffitt and results in an unconstitutionally

i nperm ssi bl e and capricious manner of review.

2. FLORI DA DEATH PENALTY STATUTE UNCONSTI TUTI ONALLY APPLIES A
DEFERENCE STANDARD ON REVI EW OF QUESTI ONS OF LAW AND M XED
QUESTI ONS OF FACT AND LAW

The Florida appellate system has an unconstitutional
presunption in favor of the State on questions of |aw
Properly, questions of |aw and m xed questions of |aw and fact

shoul d be subject to de novo appellate review. See G bbs v. Air

Canada, 810 F.2d 1529, 1532, (11th Cir. 1987) reh. denied 816
F.2d 688 (table) (proper to apply de novo standard of revi ew on

questions of law) and Smith v. Wainwright, 777 F. 2d 609, 615-

616 (11th Cir. 1985) (m xed questions of |law and fact require
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de novo review).

Fl orida appellate review in capital cases has not
conplied with these requirenents and therefore viol ates t he Due
Process and Cruel and Unusual Puni shnent Cl auses of the State
and Federal Constitutions. Although the Florida Supreme Court
has soneti mes engaged in de novo revi ew of questions of |aw or
of m xed questions of law and fact it has at other tines used

a highly deferential standard of review See Potter v. State,

429 So.2d 293,296 (Fla. 1983), cert. den., 464 U. S. 865, 104

S.Ct. 202, 78 L.Ed.2d 176 (1983) (deference to trial court's

failure to find apparently unrebutted mtigation), Johnson v.

State, 520 So.2d 565,566 (Fla. 1988), Sochor v. State, 580

So.2d 595 (Fla. 1991).

From the foregoing, either Florida has an illegal
presunption of correctness with respect to questions of |aw or
m xed questions of fact and law, or appellate review is
conducted in an arbitrary and inconsistent manner contrary to
the requirenents of Proffitt and of the Constitution. Further,
t he presunption of correctness on such issues is contrary to
the constitutional and statutory requirenment of strict

construction of penal |aws.

3. FLORIDA’S FAILURE TO APPLY A “STRI CT CONSTRUCTI ON’
STANDARD OF REVI EW OF AGGRAVATI NG Cl RCUMSTANCES
RENDERS THE DEATH PENALTY UNCONSTI TUTI ONAL.

The failure to apply the due process requirenment of strict
construction is nost apparent with regard to aggravating

circunmstances. A death penalty statute is unconstitutional if
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it has "standards so vague that they would fail adequately to
channel the sentencing decision patters of juries with the
result that a pattern of arbitrary and capricious sentencing"

could occur. Godfrey v. Georgia, 446 U.S., 420, 428, 100 S.Ct.

1759, 64 L.Ed.2d 398 (1980) (plurality opinion). A capita
sentenci ng schene nmust genuinely narrow the class of persons
eligible for the death penalty and nust reasonably justify the
i mposition of a nore severe sentence on the defendant conpared

to others found guilty of nurder. Potter v. State, 564 So.2d

1060, 1063-64 (Fla. 1990), Lowenfield v. Phelps, 108 S. Ct. 546,

554 (1988).
Section 775.021(1), Fla. Stat., sets out the rule for

construing provisions of the Florida Crim nal Code:

The provisions of this code and of fenses defined by
ot her statutes shall be strictly construed; when the
| anguage i s susceptible of differing constructions,
it shall be construed nost favorably to the accused.

This principle of strict construction is not nerely a maxi m of
statutory interpretation. It is rooted in fundanmental

princi pl es of due process. Dunn v. United States, 442 U.S. 100,

112, 99 S. Ct. 2190, 60 L.Ed.2d 743 (1979) (rule "is rooted in
fundanmental principles of due process which nmandate that no
i ndi vidual be forced to speculate, at peril of indictnent,
whet her his conduct is prohibited. Thus, to ensure that a
| egi slature speaks with special clarity when nmarking the
boundaries of crimnal conduct, courts nust decline to inpose
puni shnment for actions that are not "plainly and unm st akabl y"
proscri bed. [Cit. Omntted]). This principle of strict
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construction of penal |aws applies not only to interpretations
of the substantive anmbit of crim nal prohibitions, but also to

the penalties they inpose. Bifulco v. United States, 447 U.S.

381,100 S.Ct. 2247, 65 L.Ed.2d 205 (1980). It applies to

Florida capital proceedings. Trotter v. State, 576 So.2d

691,694 (Fla. 1990) (sentence of inprisonnment aggravating
ci rcumst ance) .

Cases construi ng our aggravating factors have not conplied
with this principle. For instance, attenpts at construction
have led to contrary results as to the "cold, calculated and
prenedi tated” (CCP) and "hei nous, atrocious, or cruel"” (HAC)
ci rcunst ances making them unconstitutional because they do not
rationally narrow the class of death eligible persons, or

channel discretion as required by, e.g., Lowenfeld v. Phelps,

108 S.Ct. 546, 554-55 (1988). The aggravating circunmstances
mean pretty nuch what one wants them to nean, so that the

statute is unconstitutional. See Herring v. State, 446 So.2d

1049, 1058 (Fla. 1984) (Ehrlich, J., dissenting).

As to CCP, conpare Herring with Rogers v. State, 511

So.2d 526 (Fla. 1987) (overruling Herring), with Swaf £ford v.

State, 533 So.2d 270 (Fla. 1988) (resurrecting Herring), wth

Schafer v. State, 537 So.2d 988 (Fla. 1989) (reinterring

Herring). Conpare also Provenzano v. State, 497 So.2d 1177,

1183 (Fla. 1986) ("Heightened preneditation necessary for
this circunmstance does not have to be directed toward the
specific victim" CCP applied to lulling of bailiff who cane

out of courtroom while defendant was trying to kill two
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police officers), with Anmobros v. State, 531 So.2d 1256 (Fl a.

1988) (CCP inproperly applied to killing of woman present
when defendant sought to kill girlfriend).

As to HAC, conpare Raulerson v. State, 358 So.2d 826 (Fl a.

1978) (finding HAC), with Raulerson v. State, 420 So.2d 567

(Fla. 1982) (rejecting HAC on sane facts). Conpare also MIIls
v. State, 476 So.2d 172, 178 (Fla. 1985) (focus is on "intent

and met hod" of defendant) with Pope v. State, 441 So.2d 1073,

1078 (Fla. 1984) ("nor is the defendant's m nd-set ever at

issue").9 Conpare also Herzog v. State, 439 So.2d 1372 (Fla.

1983) (HAC rejected where decedent sem -conscious), wth

Jennings v. State, 453 So.2d 1109 1115 (Fla. 1984), vacated 470

U S. 1002, rev'd on other grounds, 473 So.2d 204 (1985) (HAC

appl i ed where decedent unconscious). Conpare Brown v. State,

526 So.2d 903 (Fla. 1988) (HAC rejected where police officer
beaten and killed during struggle for gun and nust have known

she was fighting for her life), with Gossman v. State, 525

So. 2d 833 (Fla. 1988) (HAC applied where police officer beaten
and killed during struggle for gun and nust have known she was
fighting for her life).

Simlarly, the "great risk of death to many persons”
factor has been inconsistently applied and construed. Conpare

King v. State, 390 So.2d 315, 320 (Fla. 1980) (circunstance

°ln Stano v. State, 460 So.2d 890 (Fla. 1985), the court
refused to apply Pope retroactively. This result scarcely
pronotes the evenhanded application of the death penalty
required by Proffitt.
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f ound where defendant set house on fire; defendant could have
"reasonably foreseen” that the fire would pose a great risk)

with King v. State, 514 So.2d 354 (Fla. 1987) (rejecting

circunstance on sane facts) with Wite v. State, 403 So.2d

331,337 (Fla. 1981) (factor could not be applied "for what
m ght have occurred,” but nust rest on "what in fact
occurred").

The "prior violent felony"™ circunstance has been
broadly construed in violation of the rule of lenity. A strict
construction in favor of the accused would be that the
circunmstance should apply only where the prior felony
conviction (or at |least the prior felony) occurred before the
killing. The cases have instead adopted a construction
favorable to the state, ruling that the factor applies even to

cont enpor aneous vi ol ent felonies. See Lucas v. State, 376 So. 2d

1149 (Fla. 1979).
The "under sentence of inprisonnent” factor has simlarly
been construed in violation of the rule of lenity. It has been

applied to persons who had been rel eased fromprison on parole.

See Aldridge v. State, 351 So.2d 942 (Fla. 1977). It has been

indicated that it applies to persons in jail as a condition of
probation (and therefore not "prisoners” in the strict sense of

the term. See Peek v. State, 395 So.2d 492, 499 (Fla. 1981).

The "fel ony nmurder"” aggravati ng ci rcunst ance has been |iberally
construed in favor of the state by cases holding that it
applies even where the nurder was not prenmeditated. See

Swafford v. State, 533 So.2d 270 (Fla. 1988).
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Al t hough the original purpose of the "hinder governnent
function or enforcenment of |aw' factor was apparently to apply
to political assassinations or terrorist acts, it has been

broadly interpreted to cover witness elimnation. See White v.

State, 415 So.2d 719 (Fla. 1982).

From the foregoing, Florida s appellate review does not
fulfill the requirenments of Proffitt of strict appellate

review so that the death penalty is reserved only for the

wor st hom ci des.

4. REWEI GHI NG

As already noted, Proffitt calls for appellate rewei ghing
of the aggravating and sentencing evidence and factors. 428
US at 252-253 ("the -evidence of the aggravating and
mtigating circunmstances is reviewed and reweighed by the
Supreme Court of Florida"). However, a decision by this Court
appears to | eave such matters to the trial court. See Smth v.

State, 407 So.2d 894, 901 (Fla. 1981) ("the deci sion of whether

a particular mtigating circunstance in sentencing is proven
and the weight to be given it rest with the judge and jury")

and Atkins v. State, 497 So.2d 1200 (Fla. 1986).

5. LACK OF SPECI AL VERDI CTS.

Florida | aw does not require special verdicts as to the
theory of guilt or as to sentencing circunstances. Hence, the
appellate court is in no position to know what aggravati ng and

mtigating circunstances the jury found. Wrse yet, it does not
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know whet her the jury acquitted the defendant of fel ony nurder
or nmurder by prenmeditated design so that a finding of the
felony murder or prenmeditation factor would violate double

j eopardy under Delap v. Dugger, 890 F. 2d 285,306-319 (1llth

Cir. 1989). This necessarily leads to double jeopardy and
col l ateral estoppel problens where the jury has rejected an
aggravating factor but the trial court nevertheless finds it.
It also ensures uncertainty in the fact finding process in
violation of the eighth amendnent.

Qur lawin ef fect makes t he aggravati ng ci rcunst ances el enent s
of the crinme so as to nake the defendant death eligi ble. Hence,
the lack of a unaninmous jury verdict as to any aggravating
ci rcunmstance violates Article I, Sections 9, 16, and 17 of the
State Constitution, and the Fifth, Sixth, Eighth, and

Fourteenth Amendnents to the Federal Constitution.

6. TECHNI CALITIES AS BARS TO APPELLATE REVI EW
THE CONTEMPORANEOUS OBJECTI ON RULE.

Proffitt contains the notion of consistency in
resolution of the nerits of issues on appeal. In keeping with
the principle of full appellate review in capital cases, the
general rule around the country is in favor of limting the
use of technical obstacles to appellate review in capital
cases. Florida, however, has fostered the application of the
cont enmpor aneous obj ection rules and other procedural

obstacles to appellate review, although this policy has not
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been wi t hout inconsistency, as shown by recent decisions.?

In Floyd v. State, 569 So.2d 1225 (Fla. 1990), the court

held that the trial court erred by refusing to grant the
defense's cause challenge to a juror nanmed Hendry, but then
wWr ot e:

However, our inquiry does not end there. Although
the trial court erred in failing to excuse Hendry
for cause, reversal is warranted under our case |aw
only if Floyd exhausted his perenptory chall enges,
requested additional perenptories, and had that
request denied by the trial court. See Ham lton v.
State., 547 So.2d 630 (Fla. 198 )]; Moore v. State,
525 So.2d 870 (Fla. 1988)]; Hill v. State, 477 So. 2d
553 Fla. 1985)]. Although Fl oyd used a perenptory to
renove juror Hendry, and he exhausted his perenptory
chal l enges, he failed to request any additional
perenptories to replace the one used to excuse juror
Hendry. Nor did he show that a juror unacceptable to
him served on the jury. Thus, Floyd failed to
preserve his position for appeal. Reilly v. State,
557 So.2d 1365, 1367 (Fla. 1990); Hill, 477 So.2d at
556; Young v. State, 234 So.2d 341, 348-49 (Fla.
1970), receded from on other grounds,State V.
Ret herford., 270 So.2d 363 (Fla. 1972), cert. den.,
412 U.S. 953 (1973); Rollins v. State, 148 So. 2d
274, 276 (Fla. 1963).

569 So.2d at 1230. The obvi ous teaching of Eloyd and prior

10 Fl orida actually has several codified contenporaneous

obj ection rules. The ones that usually apply to crini nal
cases are section 90.104, Florida Statutes (pertaining to
evidentiary objections), and rule 3.390 (d) and (e), Florida
Rul es of Crimnal procedure (pertaining to jury
instructions). Various other rules and statutes (such as
Fla.R. Crim P. 3.600, (pertaining to notions for new trial),
and Fla. R Jud. Adm 2.070, (pertaining to recording of court
proceedi ngs), and Section 90.107, Florida Statutes
(pertaining to limting instructions) also bear on
preservation issues, as does a confused and sonetines
contradi ctory body of ever-evolving case | aw
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cases is that, to preserve such an issue for appeal, one nust
exhaust one's perenptories, request additional perenptories,
and have that request denied by the trial court.
But when Melvin Trotter's attorney did exactly that in
hi s
capital trial the suprene court held that the issue was not
preserved for review
Trotter raises eight points on appeal. He first
contends that the trial court erred in refusing to
excuse four prospective jurors for cause, thus
forcing the defense to expend perenptory chal | enges
in renmoving them He argues that because he
eventual |y exhausted his perenptory chall enges and
was deni ed an additional one, reversal is required
under state and federal |aw. W disagree. Under

federal |aw the defendant nust show that a biased

juror was seated. Ross v. Oklahoma, 108 S.Ct. 2273

(1988). Trotter has made no such claim Under
Florida law, "[t]o show reversible error, a
def endant nmust show that all perenptories had been
exhausted and that an objectionable juror had to be

accepted." Pentecost v. State, 545 So.2d 861, 863 n.

1 (Fla. 1989). By this we nean the foll ow ng: Were
a defendant seeks reversal based on a claimthat he
was wongfully forced to exhaust his perenptory
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chal l enges, he initially must identify a specific
j uror whom he otherwise would have struck
perenptorily. This juror must be an individual who
actually sat on the jury and whom the defendant
either challenged for cause or attenpted to
chal l enge perenptorily or otherwise objected to
after his perenptory chall enges had been exhaust ed.
The defendant cannot stand by silently while an
obj ectionable juror is seated and then, if the
verdict is adverse, obtain a new trial. In the
present case, after exhausting his perenptory
chal l enges, Trotter failed to object to any venire

person who ultimately was seat ed.

Trotter v. State, 576 So.2d 691, 692-693 (Fla. 1990).

The purpose of the contenporaneous objection rule is to
prevent the defense fromraising for the first time on appeal
matters that were not presented to the trial court. Castor v.

State, 365 So.2d 701 (Fla. 1978).% It would seem that this

Ul n Castor, defense counsel did not object to an inconplete
re-instruction to the jury on mansl aughter. The court wote at
page 703:

As a general matter, a reviewng court wll not
consider points raised for the first tinme on
appeal. Dormn v. State, 314 So. 2d 134 (Fla.
1975). VWhere the alleged error is giving or
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pur pose woul d be satisfied where the trial court directly rules
on the nerits of the issue advanced on appeal. But in Nixon v.

State, 572 So.2d 1336 (Fla. 1990), the court held unpreserved

an issue directly ruled on by the trial court. At the end of
t he prosecutor's argunent to the jury in the guilt phase of his
trial, the defendant's attorney moved for a mstrial arguing
that the prosecutor had nade an inproper "Golden Rule"
argunent, noting that "at this time to instruct the jury to

n 12

di sregard it would be to no avail. Al t hough defense counse

failing to give a particular jury instruction, we
have invariably required the assertion of a
timely objection. Febre v. State, 158 Fla. 853,
30 So.2d 367 (1947); see Wlliams v. State, 285
So.2d 13 (Fla. 1973). The requirenment of a

cont enpor aneous obj ection is based on practical
necessity and basic fairness in the operation of
a judicial system It places the trial judge on
notice that error may have been comm tted, and
provi des him an opportunity to correct it at an
early stage of the proceedi ngs. Delay and an
unnecessary use of the appellate process result
froma failure to cure early that which nust be
cured eventual ly.

To neet the objectives of any contenporaneous
obj ection rule, an objection nust be sufficiently
specific both to apprise the trial judge of the
putative error and to preserve the issue for
intelligent review on appeal. See Rivers v.
State, 307 So.2d 826 (Fla. 1st DCA), cert. den.,
316 So.2d 382 (Fla. 1975); York v. Rivers v.
State, 307 So.2d 826 (Fla. 1st DCA), cert. den.,
316 So.2d 382 (Fla. 1975); York v. State, 232

b So.2d 767 (Fla. 4th DCA 1969).

A "CGolden Rule" argunment is one that invites jurors to

i magi ne thenselves in the place of one of the parties (or, in
a crimnal case, in the place of the victim. Joan W v. City
of Chicago, 771 F.2d 1020, 1022 (7th Cir. 1985) (such
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had made no objection at the tine of the chall enged remark, the
trial court treated the notion as an objection and rul ed that
the prosecutor's argunment was not inproper. On appeal, M.
Ni xon argued that counsel's notion for mstrial preserved the

i ssue for appeal under State v. Cunbie, 380 So.2d 1031 (Fla.

3

1980).1 Rejecting this argunent, the court wote:

argunment "has been universally condemmed by the courts”). In
Ni xon, the prosecutor, in a sonmewhat confused di scussion of
his role in the litigation and of the enotions generated by
the facts of the case, told the jury that he had "an
obligation to make you feel just a little bit, just a little
bit, of what [the decedent] felt because, otherw se,
sonetinmes | think it's easy to forget that." 572 So.2d at
1340.

Bln State v. Cunbie the court ruled that a notion for
mstrial made after the jury retired to deliberate did not
preserve for appeal an issue of inproper prosecutori ai
argunment, witing at pages 1033-1034:

Clark requires that a motion for mstrial be nade
"at the tinme the inproper comment is made." In
the present case, to have nmet this requirenent,
we hold that it would have been sufficient if
Cunmbi e had noved for mstrial at sonme point
during closing argunent or, at the |atest, at the
concl usion of the prosecutor's closing argunent.
To avoid interruption in the continuity of the

cl osing argunent and nore particularly to afford
def endant [sic] an opportunity to evaluate the
prejudicial nature of the objectionable coments
in the context of the total closing argunent, we
do not inpose a strict rule requiring that a
notion for mstrial be made in the next breath
followi ng the objection to the remark. Here
Cunbi e objected to the prosecutor's coment, and
the trial court sustained the objection and
instructed the jury to disregard this remark. If
Cunbie felt that the judge' s adnonition was

i nadequat e, he should have informed the judge of
this fact at the time of his objection or, at the
| atest, at the end of the prosecutor's closing
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We do not construe Cunbie to obviate the need for
a cont enpor aneous objection. The requirenent of a
cont enmpor aneous obj ection is based on practical
necessity and basic fairness in the operation of
the judicial system A contenporaneous objection
puts the judge on notice that an error nmay have
been commtted and provides the opportunity to
correct the error at an early stage of the
proceedi ngs. Castor v. State, 365 So.2d 701, 703
(Fla. 1978). While the notion for mstrial may be
made as |late as the end of the closing argunment,
a timely objection nust be made in order to all ow
curative instructions or adnoni shment to counsel.
As noted by defense counsel in this case, in many
i nstances a curative instruction at the end of

cl osing argunent would be of no avail.

Accordi ngly, defense counsel's notion for

mstrial at the end of closing argunent, absent a
cont enpor aneous obj ection, was insufficient to
preserve this claimunder our decision in Cunbie.
Even if the issue were properly preserved, we
agree with the trial court that taken in context

t he coments conpl ained of did not ampbunt to a
Gol den Rul e argunent.

The court's reliance on Castor requires further analysis,
since Castor nerely stands for the proposition that one cannot
rai se on appeal argunents that one did not make in the trial
court. It would seem that one would be in conpliance with
Castor where the trial court rules on the nerits of one's
objection. In Nixon, the trial judge did rule on the nerits and
found the prosecutor's argunent unobjectionable. Gven this

ruling, there is no likelihood that the trial court would have

argunment. The judge then may have been able to
gi ve additional curative instructions which may
have renedi ed Cunbi e's objection. The notion for
mstrial in the present case, made after jury
instructions and retirenent of the jury for

del i berati on, however, cane too late to preserve
Cunbi e' s obj ection for appeal.
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corrected the matter by giving a curative instruction, so that
a request for such an instructi on woul d have been usel ess under

Simpson v. State, 418 So.2d 984 (Fla. 1982). Thus the

underlying prem se of Nixon (that the trial court was not

af forded the opportunity to remedy the situation) is invalid

since the trial court would not have renedi ed the situation.

In Nixon the court nade no nention of the fact that a

nonth earlier, in QOcchicone v. State, 570 So.2d 902 (Fla.

1990), it had not found a procedural bar where the trial
court had refused to rule on the nerits of an issue on the
ground of procedural default. At Occhicone's trial, the state
i ntroduced evidence that he had been uncooperative when a
deputy had tried to swab his hands for an atom c absorption
test. The trial court denied counsel's objection to this
testinony as untimely because counsel had not objected at a
previ ous bench conference concerning the deputy's testinony.
Def ense counsel subsequently objected when the prosecutor
referred to the testinony in final argunent. W thout
addressi ng the apparent procedural bar, the court directly
reached the nerits and held the prosecutor's argunent proper.

From the foregoing, Florida has not given the ful
appellate review in capital cases required by Proffitt and by

{}921.141, Fla. Stat.

7. | NADEQUACY OF APPELLATE COUNSEL.
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Florida law has no mninmm requirements for the
adequacy of appellate counsel in appellate cases. The result is
that the Supreme Court itself has decried the | ack of conpetent

attorneys handling capital appeals. See Cave v. State, 476

So.2d 180, 183, n. 1 (Fla. 1985). See also Rose v. Dugger, 508

So. 2d 321,325 (Fla. 1987) (appellate counsel "has either not
clearly read the record or has not accurately presented its

contents to this Court") and Barclav v. Wainwight, 444 So.2d

956 (Fla. 1984) (counsel acted wunder actual conflict of
interest in 1977 appeal, to appellant's detrinent). Obviously,
the system c | ack of adequate counsel renders appellate review

meani ngl ess.

8. PROPORTI ONALI TY REVI EW

In Proffitt, the Suprenme Court enphasized the inportance
of proportionality review as a nmeans of |imting arbitrary
application of the death penalty in Florida. The Florida
Supreme Court has not adopted a precise procedure for the
conduct of proportionality review, and its cases are soneti nes
difficult to reconcile with one another, as shown by the cases

of Fitzpatrick and Hitchcock

In Fitzpatrick v. State, 527 So.2d 809, 812 (Fla. 1988),

the court reversed M. Fitzpatrick's death sentence where the
trial judge had followed a jury recommendati on of death. The
court specifically wote that it was rewei ghing aggravati ng and

mtigating circunstances, and that it was reversing solely



because:

We Dbelieve that in conparison to other cases
i nvol ving the inposition of the death penalty, this
puni shnent is unwarranted in this case. See Ferr v.
State, 507 So.2d 1373 (Fla. 1987)

Ferr and involved a life verdict. Hence, one would safely
assunme from FEitzpatrick that one could rely on life verdict
cases in making a proportionality argunent. But in Hitchcock
v. State, 578 So.2d 685,693 (Fla. 1990), the Supreme Court

di sapproved of reliance on life verdict cases in making a
proportionality argunment:

We also disagree with Hitchcock's claim that his death
sentence is disproportionate. The court conscientiously
wei ghed t he aggravating circunstances agai nst the mtigating
evidence and concl uded that death was warranted. The cases
Hitchcock relies on are distinguishable, being primarily
jury override cases, e.g., Holsworth v. State, 522 So.2d 348
(Fla. 1988), e.g., Garron v. State, 528 So.2d 353 (Fla
1988); Wlson v. State, 493 So]2d 1019 (Fla. 1986), and
cases wth few wvalid aggravating circunstances and
consi derable mtigating evidence, e.g., Songer v. State, 544
So.2d 1010 (Fla. 1989). On the circunstances of this case,
and in conparison with other cases, we find Hitchcock's
sentence of death proportionate to his crine.

B. SECTION 921. 121, FLORI DA STATUTES IS UNCONSTI TUTI ONAL BECAUSE | T
PRECLUDES CONSI DERATI ON OF M Tl GATI ON BY | MPOSI NG | MPROPER BURDENS OF
PROOF.

Section 921.121, Florida Statutes is unconstitutional because it
precl udes consideration of mtigation by inposing inproper burdens of
proof. The standard jury instructions witten by the court require
Appel lant to present proof to reasonably convince the jury of a

mtigating factor. This court inposed burden is not part of the
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Section 921. 141, Florida Statutes, and is unconstitutional.?

A strict construction of this statute would i npose no burden on
t he defense respecting mtigation. By requiring the standard of
presentation in Canpbell, the Court has transcended the separation of
powers, in violation of Article Il, Section 3 of the Florida
Constitution. The Canpbell requirenment also contradicts the U S.

Supreme Court ruling in Skipper v. North Carolina, 106 S.Ct. 1669,

1671 (1989), requiring that the sentencer may not refuse to consider

or by precluded fromconsidering any relevant mtigating evidence. If

t he defendant can not neet the burden of proof, then this burden

i nperm ssi bly excludes evidence that can be considered in mtigation.
The “reasonably convincing” standard is also inperm ssibly

precl usive, since much mtigating evidence does not lend itself to

gquantification under this standard. See MIlls v. Mryland, 108 S. Ct.

1860 (1988); Hitchcock v. Dugger, 481 U. S. 393. (1987). Thus, by

I nposi ng a standard on Appellate to prove his mtigation beyond a
“reasonably convincing standard”, Florida's death penalty is in
violation of the Fifth, Sixth, Eighth, and Fourteen Anendnent, U. S.
Constitution, and Article I, Sections 9, 16, 17, 21, and 22 of the

Fl ori da Consti tuti on.

C. SECTION 921. 141, FLORIDA STATUTES, |'S UNCONSTI TUTI ONAL

“In a footnote in Canpbell v. State, 571 So.2d 415, 419 (Fla.
1990) (footnote citation omtted), this court held that the
def endant nust reasonably establish each mtigator by the

evi dence presented.
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BECAUSE | T DOES NOT G VE PROPER GUI DANCE | N THE FI NDI NG OF SENTENCI NG
Cl RCUMSTANCES.

Appel I ant adopts the nmotion and argunent on this issue and its

entirety found in Volume |, pp. 131-44 of the record on appeal.
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CONCLUSI ON

Based upon the foregoing cases, authorities, policies, and
argunments, Appellant respectfully requests that the Court
reverse Appellant’s conviction and sentence and remand for a
new trial; in the alternative, Appellant requests that his
sentence be reduced to life inprisonnent w thout parole.

Respectfully subm tted,

GULLERMO E. GOVEZ, IR

Gomez & Touger, P. A
3115 W Col unbus Dri ve,
Suite 109

Tanmpa, FL 33607

Fl a. Bar No. 0847003
ATTORNEY FOR APPELLANT

88



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the foregoing
has been furnished by U S mil: Ofice of the Attorney
General, Suite 700, 2002 N. Lois Avenue, Tanpa, FL 33607 on
this _ day of , 2002.

Qillermp E. Gonez, Jr.

CERTI FI CATE OF FONT REQUI REMENTS OF
FLORI DA APPELLATE RULE 9. 210

| hereby certify that the size and style of type used in

this conmputer-generated brief is Courier New 12 point font.

Quillermp E. Gonez, Jr.

89



