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STATEMENT OF THE CASE

By information fil ed Decenber 4, 1997, petitioner was
charged with aggravated battery on Cecil Lynn by striking him
with a notor vehicle, aggravated battery with a notor vehicle on
Keith Frost, unarmed robbery of Lynn and/or Frost, and cri m nal
m schi ef by causing damage over $1,000 to a notor vehicle and/or
vehicles (R 1-2). The cause proceeded to trial on May 12, 1998,
and at the conclusion thereof petitioner was found guilty as
charged of aggravated battery by striking Cecil Lynn with a notor
vehi cl e, unarnmed robbery of Lynn and/or Frost, and crim nal
m schi ef by causi ng danage over $1,000 to a notor vehicle and/or
vehi cles; he was found not guilty of aggravated battery with a
nmotor vehicle on Keith Frost (R 6-9).

Petitioner was adjudicated guilty and sentenced to the
foll ow ng concurrent sentences: for the second degree felonies,
96 nonths in state prison; for the third degree felony, five
years; credit for time served of 188 days was granted; and
petitioner was ordered to pay $3,129.53 in restitution (R 14-20).
The sentencing gui delines scoresheet called for a sentence
bet ween 57 and 96 nonths (R 10-12).

On May 14, 1998, a tinely notice of appeal was filed

(R 21). The Public Defender of the Second Judicial G rcuit was



| ater designated to represent petitioner.

On appeal to the lower tribunal, petitioner argued that he
shoul d not have been convicted of aggravated battery, because the
victimsuffered no injury, the incident involved no touching or
striking of the victimand the victim s truck could not be
consi dered an extension of his person. Petitioner further argued
t hat he shoul d have been convicted of only m sdeneanor crim nal
m schief, and was entitled to be resentenced if the court agreed
wi th either argunent.

The lower tribunal held that petitioner was properly
convi cted of aggravated battery and certified conflict with

Wllianmson v. State, 510 So. 2d 335 (Fla. 4th DCA 1987),

disapproved on other grounds, State v. Sanborn, 533 So. 2d 1169

(Fla. 1988). The lower tribunal agreed with petitioner’s
argunent that he shoul d have been convicted of only m sdeneanor
crimnal m schief and remanded for resentencing on the aggravated
battery because the sentencing guidelines scoresheet was affected
by the reduction of the crimnal mschief to a m sdeneanor.
Petitioner filed a tinmely Notice to Invoke Discretionary
Jurisdiction of this Court, and this Court |ater entered an order
postponing its decision on jurisdiction and directing briefing on

the nerits.



STATEMENT OF THE FACTS

At trial, Keith Frost, an enployee of Northwestern, Inc.,
testified that on Novenber 6, 1997, they were hangi ng pi pe al ong
side of a dock in Escanbia County. He drove a blue Ford conpany
truck to an area called the bull pen to get sone T brackets,
whi ch hold the pipe to the dock. As he arrived petitioner was
pul ling out of the bull pen in black truck. He asked petitioner
if the T brackets belonged to him He asked petitioner to stay
there while he called his supervisor Cecil Lynn (T 17-26).

When Cecil Lynn arrived, petitioner hit Cecil’s truck and
drove off. Keith Frost pursued and bl ocked the exit. Petitioner
slidinto Keith’s truck and struck it. Cecil drove up and
bl ocked petitioner in and took petitioner’s car keys. The danage
to Keith Frost’s truck consisted of dents and scratches. The
damage to Cecil Lynn's truck consisted of damage to the front and
back bunpers and a dented hood (T 27-35).

Cecil Lynn testified that when petitioner hit his truck, he
tore the bunper off. His truck al so suffered damage to the
radiator, grille, right quarter panel, and tailgate. He did not
know how much the damages were (T 40-54).

Reggi e Jerni gan, deputy sheriff, arrived at the scene and

testified that petitioner admtted taking the T brackets (T 60-



63). Mark Burke photographed the trucks (T 64-69).

The state rested (T 69). Petitioner noved for acquittal on
the crimnal mschief on the grounds that the state had failed to
prove that petitioner’s crimnal m schief caused damage to the
two conpany trucks in the anount over $1,000 (T 70). The
prosecutor stated that she had a hard tine finding an expert
Wi tness to prove value, and argued that the jury could determ ne
the threshold anmount by the testinony about the damage (T 70).
Counsel argued that would be pure speculation (T 70). The court
denied the notion and found that the jury had enough common
experience to know i f the damage was nore than $1,000 (T 71).

Counsel al so noved for acquittal on the charges of
aggravated battery with a notor vehicle on the grounds that there
was no injury to either enployee, and that the enpl oyees had
driven into petitioner’s path. The court denied the notion (T
71-73), but ruled that the bodily injury elenment would not go to
the jury, and the prosecutor agreed with that determ nation:

THE COURT: ... Now, insofar as the
requi renents under counts 1 and 2 of
intentionally causing bodily harm | don’t
t hi nk that has application.

M5. PARSONS: | don't either.

THE COURT: So to that extent the

court will elimnate that avernent from
the charges to be read -- or elenents of



the offense to be read to the jury. (T
76; enphasis added).?

Petitioner rested w thout presenting any testinony (T 78).
Counsel renewed his notion for acquittal on the aggravated
battery charges on the grounds that there was no touching or

striking of the victins, and cited Wllianson v. State, supra,

for the proposition that the trucks were not an extension of the
victinms’ persons (T 84-87). The court denied the notion (T 87).
The jury returned the verdicts noted above (T 141-42).
Counsel renewed his notion for acquittal on the renaining
aggravated battery count, which was denied (T 143-45).

Petitioner was sentenced as noted above (T 149-50).

1Accordingly, the jury was instructed (T 121) and reinstructed (T
140) only on aggravated battery with a deadly weapon.
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SUMMARY OF THE ARGUMENT

Petitioner will argue in this brief that the | ower tribunal
erred in affirmng the conviction for aggravated battery where
petitioner struck the victims truck but caused no injury to the
victimhinself. The lower tribunal held that the victim s truck
was an extension of his person. The Fourth District has
expressed the contrary and nore correct view.

The out-of-state cases relied on by the Iower tribunal are
di stingui shabl e and actually support petitioner’s position,
because the victins in those cases all suffered sone bodily
injury, albeit slight. Here, the victimCecil Lynn never
testified that he suffered any injury. The |lower tribunal
erroneously assuned that he did. Mreover, the jury was never
instructed on the bodily injury element of aggravated battery.

More inmportantly, the lower tribunal inproperly relied on
tort law to define the crine of aggravated battery with a notor
vehicle. It is a bad idea to use tort law in defining crimnal
battery, because of the different goals of the crimnal and tort
systens. Tort |aw conpensates individuals for individual wongs.
Crimnal | aw puni shes individuals for crinmes against society. A
tort costs the defendant noney, but a defendant may | ose his

liberty for commtting a crinme. Tort lawis comon |law, crim nal



law is largely codified. The state has to prove cul pability
beyond a reasonabl e doubt to obtain a crimnal conviction, a
hi gher burden than the plaintiff in a tort case. Gafting
principles of one onto the other does violence to these
di stinctions.

| f there be any anbiguity in the aggravated battery statute,
we should ook first to the rule of lenity, not to a different
system such as the body of civil tort law. Moreover, a due
process violation occurs where nen of common intelligence nust
refer to tort law to determ ne what conduct constitutes
aggravated battery with a notor vehicle.

The proper renmedy is to vacate the aggravated battery
conviction and remand for resentencing on the unarned robbery
after preparation of a proper sentencing guidelines scoresheet

for that crime.



ARGUMENT

THE LONER TRI BUNAL ERRED | N HOLDI NG THAT AGGRAVATED

BATTERY WTH A MOTOR VEH CLE OCCURRED WHEN PETI TI ONER

STRUCK THE VICTIM S TRUCK AND SPUN | T AROUND, BUT

CAUSED NO BODI LY HARM TO THE VI CTI M

Petitioner was convicted of aggravated battery with a deadly
weapon by striking Cecil Lynn's truck with a notor vehicle,
causing the victims truck to spin around. There are two net hods
of commtting an aggravated battery on a person who is not
pregnant: either causing great bodily harmor using a deadly
weapon:

(1)(a) A person conmts aggravated
battery who, in conmtting battery:

1. Intentionally or know ngly causes
great bodily harm permanent disability,
or permanent disfigurement; or

2. Uses a deadly weapon.

8§784.045(1)(a), Fla. Stat. (1997).

Petitioner was not charged with causing bodily harmto the
victim and the judge properly ruled that the jury would not be
instructed on that alternative (T 76).

The | ower tribunal borrowed fromtort | aw and erroneously
held that the victims truck was an extension of his person, so

that petitioner could be convicted of aggravated battery for

striking the victims truck. |In doing so, the |ower tribunal



di sagreed with Wllianson v. State, supra.?

In WIlianson, the defendant stole a car and ki dnaped a

hi t chhi ker and drove to Florida. He was chased by state troopers
on the turnpi ke, during which he rammed his car into a trooper’s
car with the trooper inside of it. He was convicted of
aggravated battery on a | aw enforcenent officer, but the court
reversed, because the trooper’s car was not an extension of his
person:

Appel  ant al so contends that, with
regard to the aggravated battery
convi cti on, the requirement of a touching
or striking of the person has not been met,
since appellant struck only the vehicle in
which the trooper was riding and not the
trooper's person. See Sec. 784.03 and
784.045, Fla. Stat. (1985). Although a
battery may be found as a result of the
touching or striking of something other
than the actual body of the person, that
object must have such an intimate
connection with the person as to be
regarded as a part or extension of the
person, such as clothing or an object held
by the wvictim. See Malczewski v. State,
444 So.2d 1096 (Fla. 2d DCA 1984), appeal
dismissed, 453 So.2d 44 (Fla. 1984).

The touching or striking in the

2Petitioner presented Williamson to the trial judge during his
nmotion for acquittal. It is distressing that trial judges do not
realize that they are bound by controlling authority from anot her
district court, when there is no contrary authority fromthis
Court or the judge’'s district court. See Pardo v. State, 596 So.
2d 665 (Fla. 1992).
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present case was to the outer body of an
aut onobi | e whi ch Trooper Thonas was
driving, with no direct inpact upon or even
injury to the trooper. In fact, the

evi dence shows that the trooper was not
even jostled about in the car as a result
of the inpact. We conclude that as a
matter of law the automobile in this case
did not have such an intimate connection
with the person of the trooper so as to
conclude that a battery had occurred.

510 So. 2d at 338; enphasis added.?

In Mal czewski v. State, 444 So. 2d 1096 (Fla. 2nd DCA)

appeal dismissed, 453 So. 2d 44 (Fla. 1984), the case cited by
WIllianmson, the court held that a noney bag being clutched by a
person was an extension of the person, so that a defendant who
stabbed the noney bag with a knife had commtted an aggravated
battery on the person. Not so when a person in sitting inside of
a vehicle.

The lower tribunal relied on State v. Townsend, 865 P.2d

972, 124 1daho 881 (1993), in holding that the victims truck was
an extension of his person. That case is distinguishable. There
t he defendant drove his truck into his wife's car, “jostling her

around inside the car, and forcing her off the road.” 865 P.2d

3That portion of williamson relating to whether false

i nprisonment was a | esser offense of kidnaping was overruled in
State v. Sanborn, 533 So. 2d 1169 (Fla. 1988), but the portion
regardi ng the aggravated battery was not.

11



at 976, 124 |daho at 885.

But here the judge expressly directed a verdict against the

state on the question of bodily harm and there was no evi dence

that Cecil Lynn was “jostled around” inside of his truck. The
| ower tribunal inproperly found that “Although not injured, there
is no doubt that Lynn was nore than ‘jostled ... .” AppendiX.

Lynn never testified about what happened to his body when

petitioner struck his truck. The |lower tribunal erroneously

assuned that he had suffered some invasion of his body.

Mor eover, the lIdaho battery statute is not the sane as ours.
It defines one type of battery as: “WIIful and unlawful use of
force or violence upon the person of another.” |paHo CoDE §18-
903(a). OQur battery statute, 8784.03(1)(a), Fla. Stat. (1997),
requires sonme type of unlawful touching or bodily injury:
(1)(a) The offense of battery occurs
when a person:
1. Actually and intentionally touches
or strikes another person against the wll
of the other; or
2. Intentionally causes bodily harmto
anot her person.

Thus, the Idaho statute is much broader than ours.

In Huffman v. State, 292 S.W2d 738, 200 Tenn. 487 (1956), a

case cited with approval by the Townsend court, determ ned as a

matter of law that ramm ng a vehicle into soneone who is seated

12



in a car and injuring themconstitutes a battery, as defined by 6
C.J.S. Assault and Battery, 870: “A touching of the person ... or
touching sonething intimately associated with, or attached to,
his person ... .” 292 S.W2d at 742, 200 Tenn. at 497. The
victimin Huffman suffered sonme sort of bodily injury, albeit

mnor. This is denonstrated by the Tennessee court’s |ater

opinion in Reese v. State, 457 S.W2d 877, 3 Tenn. Cim App. 97
(1970). There the defendant shot a gun into the right front
fender of the victim s Vol kswagen. The victimwas not hit by the
shot, and suffered no injury whatsoever. The appellate court
found insufficient evidence of a battery and di stingui shed
Huf f man on the basis that the victimin Reese suffered no injury.
Thus, Townsend's reliance on Huffman is too broad. Even if
it is not, with all due respect to the States of |daho and
Tennessee, the better view was expressed by our enlightened

Florida judges in Wllianson v. State, supra.

In Boyd v. State, 263 P.2d 202, 97 kla. Crim 331 (1953),

t he defendant was drunk and drove his 1939 Ford into a Pontiac
whi ch was being driven by the victim The defendant was
convicted of assault and battery. The victimin Boyd suffered
“serious bodily injury.” 263 P.2d at 204, 97 kla. Crim at 332.

Likewise, in Flemng v. State, 987 S.W2d 912 (Tex. Ct. App.

13



1999), the intoxicated defendant drove his car into the car
occupied by the victim who suffered a torn knee cartil age which
| ater required surgery and a jamed hand, which did not. The
court affirmed a conviction for the crinme of intoxication assault
because the victimhad suffered bodily injury, albeit not life-
t hr eat eni ng.

Thus, the law in Gkl ahoma, Tennessee, Texas and I daho is
consistent to the extent that a person seated in an auto who
suffers sone physical injury has been the victimof a battery.
This viewis also consistent wwth the view of the court in
Wllianson. Therefore, these out-of-state cases are not
control ling.

The civil case, Espinosa v. Thomas, 472 N.W2d 16, 189 M ch.

App. 110 (1991), relied on by the lower tribunal, being a |egal
mal practice case, is even less on point. There the plaintiff
drove into his place of enploynent, and auto plant, and his car
was attacked by some union strikers. They struck Espinosa s car
and he suffered no physical injury, but rather an aggravation of
a pre-existing bipolar nental disorder. He retained counsel, who
failed to file suit within the statute of limtations against
Ceneral Mdtors and the strikers. Espinosa then sued them and

settled his claimagainst themthrough nediation. Espinosa then

14



sued his fornmer attorneys for malpractice. The appellate court
hel d that the nediation settlenment did not bar the suit and that
Espi nosa had a cause of action in tort against General Mtors and
the strikers because he had suffered enotional injury as a result
of their actions.

Espinosa is easily distinguishable fromthe instant case.
Wi | e Espi nosa suffered no physical injury fromthe incident, the
strikers did aggravate his pre-existing bipolar disorder when
they beat on his car. 1In the instant case, Cecil Lynn suffered
no physical or nmental harm by having his truck spun around.

More inmportantly, the lower tribunal inproperly relied on the
RESTATEMENT (2D) OF TorRTs to define the crine of aggravated battery
with a notor vehicle. It is a bad idea to use tort lawin
defining crimnal battery, because of the different goals of the
crimnal and tort systens. Tort |aw conpensates individuals for
i ndi vidual wongs. Crimnal |aw punishes individuals for crines
agai nst society. A tort costs the defendant noney, but a
defendant may |lose his liberty for conmtting a crine. Tort |aw
is largely common law, crimnal lawis largely codified. The
state has to prove cul pability beyond a reasonabl e doubt to obtain
a crimnal conviction, a higher burden than the plaintiff in a

tort case. Gafting principles of one onto the other does

15



viol ence to these distinctions.
| f there be any anbiguity in the aggravated battery statute,
we should ook first to the rule of lenity, not to a different
system such as the body of civil tort law. Qur rule of lenity
provi des:
(1) The provisions of this code and

of fenses defined by other statutes shal

be strictly construed; when the | anguage

is susceptible of differing constructions,

it shall be construed nost favorably to

t he accused.

8775.021(1), Fla. Stat. (1997). See also Perkins v. State, 576

So. 2d 1310 (Fla. 1991), in which this Court held that crimnal
statutes nust be strictly construed in favor of the defendant.
Thus, if the crime of aggravated battery with a notor
vehicle is “susceptible of differing constructions,” the nost
favorabl e construction nust benefit the defendant. Here, the
nost favorable construction of the aggravated battery statute is

t hat adopted by the Fourth District in Wllianmson, not the

tortious construction adopted by the lower tribunal in the
i nstant case.

Mor eover, crimes nmust be specifically defined by statute so
that a defendant is placed on notice as to what conduct is

prohi bited. Warren v. State, 572 So. 2d 1376 (Fla. 1991). A due

process violation occurs when nmen of common intelligence nust

16



refer to outside sources, such as tort |law, to determ ne what
conduct constitutes aggravated battery with a notor vehicle.

See, e.g., Brown v. State, 629 So. 2d 841 (Fla. 1994) (statute

outl awi ng sal e of contraband within 200 feet of a “public housing
facility” unconstitutionally vague).

This Court nust approve WIllianmson and hold as a matter of

|aw that a vehicle is not an extension of a person’s body, and no
aggravated battery can be charged unless the victimsuffers sone
physical injury. The proper renedy is to reverse the judgnent

and sentence for aggravated battery.

17



CONCLUSION
Petitioner, based on all of the foregoing, respectfully

urges the Court to disapprove the decision of the First District,
approve the position of the Fourth District, vacate the
aggravated battery conviction, and remand the case for
resentenci ng on the unarned robbery with a proper scoresheet.

Respectful ly subm tted,

NANCY A. DAN ELS

PUBLI C DEFENDER
SECOND JUDI I AL CIRCU T

P. DOUG.AS BRI NKMEYER

Fl orida Bar No. 197890
Assi stant Public Def ender
Leon County Courthouse
Suite 401

301 South Monroe Street

Tal | ahassee, Florida 32301
(850) 488-2458

Attorney for Petitioner
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| HEREBY CERTIFY that a true and correct copy of the
foregoi ng was furnished by delivery to Sherri Tol ar Robi nson,
Assi stant Attorney General, Ofice of the Attorney Ceneral, The
Capitol, Plaza Level, Tall ahassee, Florida, and to petitioner,
#314632, Walton Work Canp, 301 World War Il Veterans Lane,
DeFuni ak Springs, Florida 32433, by U S. Mail, onthis  day

of January, 2000.

P. DOUGLAS BRI NKMEYER
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25 Fla. L. Wekly D78a

Crimnal law -- Aggravated battery and felony crimnal m schief
convictions arising out of defendant's intentional crashing of
his vehicle into two occupied vehicles -- Trial court properly
subm tted aggravated battery charges to jury although there was
no evidence of bodily harm injury, disability or disfigurenent
of either of the occupants of the rammed vehicles -- Motor
vehi cl e can have sufficiently close connection with its occupant
that intentionally striking the vehicle may constitute a battery
on the person of the occupant -- Whether an object is
sufficiently closely connected to person such that touching or
striking the object would be a battery on the person will depend
upon the circunstances of each case and is generally a question
of fact for the jury -- Evidence that defendant tw ce drove his
truck into one vehicle, spinning it around and causi ng damage to
the front and back end of the vehicle, was sufficient to permt
jury to find that occupant suffered an " "unpermtted and
intentional invasion of the inviolability of his person'' --

Conflict certified -- Felony crimnal mschief conviction cannot
stand where state failed to present evidence that danage to
vehi cl es exceeded $1000 -- Cost of notor vehicle body repair is

not so self-evident that jury could sinply use its life
experience or conmon sense to determ ne whet her $1000 threshold
had been net -- Absent evidence of anount of damages, defendant
could only be found to have commtted the offense of crim nal

m schi ef, invol ving danage of $200 or |ess, a second-degree

m sdeneanor -- Sentencing -- Resentencing required after
correction of scoresheet

JOHNNI E W LMER CLARK, Appellant, v. STATE OF FLORI DA, Appell ee.
1st District. Case No. 98-1960. Opinion filed Decenber 29, 1999.
An appeal fromthe Crcuit Court for Escanbia County. N ckol as
Ceeker, Judge. Counsel: Nancy A. Daniels, Public Defender; P
Dougl as Brinknmeyer, Assistant Public Defender, Tallahassee, for
Appel l ant. Robert A Butterworth, Attorney Ceneral; Sherri Tolar
Rol I i son, Assistant Attorney Ceneral, Tallahassee, for Appellee.

(VAN NORTW CK, J.)

In this direct crimnal appeal, Johnnie Wl nmer d ark
chal I enges his convictions for aggravated battery on Cecil Lynn
and felony crimnal mschief wwth a notor vehicle which arose out
of an incident in which dark intentionally crashed his vehicle
into vehicles occupied by Keith Frost and Cecil Lynn. Appell ant
argues that the |ower court erred in denying his notion for



acquittal on each charge because (i) with respect to the
aggravated battery charge, ramm ng the vehicle of Lynn w thout
causing Lynn injury cannot constitute aggravated battery as a
matter of law, and (ii) with respect to the crimnal m schief
charge, the state failed to prove that appellant caused danage to
the trucks involved in an anpbunt in excess of $1,000. We affirm
the conviction of aggravated battery, because there was
sufficient evidence to present a question of fact for the jury.
We agree with appellant, however, that, because the state
produced no evidence as to the nonetary anmount of damage to the
trucks, the conviction for felony crimnal m schief nust be
reversed. Accordingly, we affirmin part, reverse in part and
remand for proceedings consistent with this opinion.

Factual and Procedural Background

Keith Frost, an enpl oyee of Northwestern, Inc., a utility
contractor, discovered appellant renoving construction naterials
in his truck froma Northwestern storage site. Frost tel ephoned
hi s supervisor, Cecil Lynn, for direction. Lynn instructed Frost
to have appellant wait so that Lynn could drive to the site and
talk with appellant. Lynn then instructed his office to contact
the police. Frost was driving a conpany-owned pi ckup truck and
Lynn was driving his own pickup truck. Frost and Lynn then used
their trucks in an attenpt to block appellant's exit fromthe
conpany facility. Lynn testified concerning the events that then
transpired:

A . . . | had pulled in and started to get out of the
truck, and . . . was going to go approach [appel |l ant]
-- as the truck was comng toward us, | was going to

approach himand talk to himand see what was goi ng on,
but to ny surprise they started speedi ng up, com ng at
me. So | got back in the truck for protection.

* * %

Q What happened once you got back into your truck?

A. Well, when | got back in the truck, | | ooked and he
was com ng at us probably 25 to 30 mles an hour and
wasn't letting up. And | said oh, Lord, here we go. He
hit the right rear of the truck on a pretty fair angle
and spun ne.

Q The right rear of your truck?



A. Yes, tore the bunper off. Keith Frost started
chasing himto get himto pull over. At that point |
turned around and got into the chase and called the
office a second tinme. And by then | was pretty well
upset and kind of scared.

As Lynn and Frost continued to maneuver to bl ock appellant's
exit, appellant crashed his truck into the side of Frost's truck
and then backed his truck into the front of Lynn's vehicle,
damaging its grille, radiator, and bunper. Neither Lynn nor Frost
sustained injury. At trial, no evidence was introduced concerning
the cost to repair the damage to the trucks, although Frost and
Lynn testified about the damage caused to their trucks and
phot ographs of the damage were introduced into evidence.

Appel lant's notions for acquittal on the aggravated battery and
felony crimnal m schief charges were denied. As relevant here,
the jury found appellant guilty of aggravated battery on Lynn,
not guilty of aggravated battery on Frost, and guilty of felony
crimnal m schief.

Aggravated Battery

Appel I ant contends that the trial court erred in denying his
nmotion for acquittal on the aggravated battery charge, arguing
that the incident involved no touching or striking of the person
of either Lynn or Frost and that, under williamson v. State, 510
So. 2d 335 (Fla. 4th DCA 1987), disapproved on other grounds,
State v. Sanborn, 533 So. 2d 1169 (Fla. 1988), the victims truck
coul d not be considered an extension of their persons. W do not
agr ee.

“Aggravated battery” occurs when a person commts battery
ei ther causing great bodily harm permanent disability or
permanent di sfigurenent or using a deadly weapon. See
8784.045(1)(a), Fla. Stat. (1997). “Battery” occurs when a person
either “actually and intentionally touches or strikes” another
person agai nst that person's will or intentionally causes bodily
harmor injury to another person. See 8784.03(1)(a), Fla. Stat.
(1997). As the trial court recognized below, in the instant case
there is no evidence of bodily harm injury, disability, or
di sfigurement of either Lynn or Frost. In addition, there is no
di spute that the appellant's truck can constitute a “deadly
weapon.” See Williamson v. State, 92 Fla. 980, 111 So. 124
(1926). Thus, the issue is whether the instant case involved a
touching of the victims person under section 784.03(1)(a) so as
to constitute a battery.



As this court has held, under the battery statute the degree
of injury caused by an intentional touching is not relevant and
“any intentional touching of another person against such person's
will is technically a crimnal battery.” D.C. v. State, 436 So.
2d 203, 206 (Fla. 1st DCA 1983). Further, under section
784.03(1)(a) “there need not be an actual touching of the
victims person in order for a battery to occur, but only a
touching of something intimtely connected with the victims
body.” Malczewski v. State, 444 So. 2d 1096, 1099 (Fla. 2d DCA
1984) (stabbing noney bag held by victimsufficient to constitute
battery). Thus, “the word ‘person’ in our state's battery statute
: means person or anything intimtely connected with the
person.” Id.

In williamson, 510 So. 2d 335 (Fla. 4th DCA 1987), cited as
authority by appellant, the defendant had crashed his car into
the side of a car occupied by a state trooper. williamson, 510
So. 2d at 336. The williamson court held that as a matter of |aw
the striking of the trooper's car could not constitute the
touching or striking of an object intimately connected with the
victims person so as to result in a battery. As the court
expl ai ned:

The touching or striking in the present case was to

t he outer body of an autonobil e which Trooper Thomas
was driving, with no direct inpact upon or even injury
to the trooper. In fact, the evidence shows that the
trooper was not even jostled about in the car as a
result of the inpact. W conclude that as a matter of

| aw the autonmobile in this case did not have such an
intimte connection with the person of the trooper so
as to conclude that a battery had occurred.

Id. at 338.

We do not agree with the williamson court that, as a matter
of law, a notor vehicle cannot have such a sufficiently close
connection with its occupant that intentionally striking the
vehi cl e may never constitute a battery on the person of the
occupant. The Restatenent of Torts explains the nature of
the considerations in determ ning whether an object should be
regarded as part of the person for battery purposes, as foll ows:

Since the essence of the plaintiff's grievance consists
in the offense to the dignity involved in the unpermtted
and intentional invasion of the inviolability of his person



and not in any physical harmdone to his body, it is not
necessary that the plaintiff's actual body be disturbed.
Unpermtted and intentional contacts with anything so
connected with the body as to be customarily regarded as
part of the other's person and therefore as partaking of
its inviolability is actionable as an offensive contact
with his person. There are sone things such as clothing or
a cane or, indeed, anything directly grasped by the hand
which are so intimately connected wth one's body as to be
universally regarded as part of the person. On the other
hand, there may be things which are attached to one's body
with a connection so slight that they are not so regarded.
The line of distinction is very difficult to draw. It is a
thing which is felt rather than one to be defined, since it
depends upon an enotional reaction. Thus, the ordinary man
m ght well regard a horse upon which he is riding as part
of his personality but, a passenger in a public omibus or
ot her conveyance would clearly not be entitled so to regard
the vehicle nerely because he was seated in it.

Restatenent (2d) of Torts, 818, cnt. c. (1965).

Thus, just as the question of whether an object can be
considered a “deadly weapon,” see Morris v. State, 722 So. 2d
849, 850 (Fla. 1st DCA 1998), whether an object is sufficiently
cl osely connected to a person such that touching or striking the
obj ect would be a battery on that person will depend upon the
ci rcunst ances of each case. As a result, generally it is a
guestion of fact for the jury.

In the instant case, appellant twi ce drove his truck into
Lynn's vehicle, once spinning Lynn around and causi nhg damage to
the front and back end of Lynn's truck. Although not injured,
there is no doubt that Lynn was nore than “jostled,” or that a
reasonable jury could find, in the | anguage of the Restatenent,
that he suffered an “unpermtted and intentional invasion of the
inviolability of his person.” We find persuasive the reasoning of
the Suprene Court of |daho which stated, when considering this
sanme issue, that

[i] ndeed, we have little difficulty in concluding that
intentionally striking a car with a pickup truck, when
both vehicles are being operated at 35 m|es per hour,
woul d gener at e what ever physical disturbance nay be
inplicitly required by the statute.



State v. Townsend, 124 |daho 881, 886, 865 P.2d 972, 977 (1993);
see also Espinoza v. Thomas, 472 N.W2d 16, 21 (Mch. App. 1990)
(attack on plaintiff's car by striking workers could establish
claimfor assault and battery). W conclude, therefore, that the
trial court correctly submtted the aggravated battery charges to
the jury. Pursuant to Article V, section 3(b)(4) of the Florida
Constitution, we certify conflict with williamson

Crimnal M schi ef

The offense of crimnal mschief is established by the proof
of willful or malicious damage to the property of another. See
8806.13(1)(a), Fla. Stat. (1997). If the damage to the property
is $1,000 or greater, the offense is a third degree felony, see
section 806.13(1)(b)3, Florida Statutes (1997). “[T] he val ue of
the property damage is relevant only to the severity of the
crime.” Valdes v. State, 510 So. 2d 631, 632 (Fla. 3d DCA 1987).

In the instant case, although the state did produce evidence
as to the extent of physical damage to Lynn's vehicle and the
repair required, no evidence of the nonetary val ue of the damage
or cost of repair was introduced. W recognize that in theft
cases, where the value of an itemis so self-evident as to defy
contradiction, specific evidence of value need not be introduced.
See Jackson v. State, 413 So. 2d 112, 114 (Fla. 2d DCA 1982).
Here, however, we cannot agree that the cost of notor vehicle
body repair is so self-evident that a jury could sinply use its
Iife experience or conmon sense to determ ne whether the $1, 000
damage threshold was net. Because no evidence was introduced of
the cost of repair or anount of damages for which appellant was
responsi bl e, appellant could only be found to have comm tted what
woul d be the offense of crimnal m schief involving damage of
$200 or | ess, second-degree m sdeneanor crimnal mschief. See
J.0.S. v. State, 668 So. 2d 1082, 1083 (Fla. 1st DCA 1996),
approved, 689 So. 2d 1061 (Fla. 1997).

Finally, because this court has reduced the felony crim nal
m schi ef conviction to second-degree m sdeneanor crim nal
m schi ef, appellant's guidelines scoresheet nust be corrected.
Since appellant received a sentence at the top end of the
gui del i nes under the prior scoresheet, appellant nust be
resentenced under a corrected scoresheet. See Warren v.
State, 673 So. 2d 987 (Fla. 1st DCA 1996).

AFFI RVED in part, REVERSED in part, and REMANDED for proceedi ngs
consistent wwth this opinion; conflict certified.



(ALLEN AND WEBSTER, JJ., CONCUR.)
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