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STATEMENT OF THE CASE AND FACTS

On August 26, 1997, Guerry WAyne Hertz, Jason Brice Looney,
and Jimy Dewayne Denpsey were indicted for the first-degree
murders of Melanie King and Robin Keith Spears commtted on the
27th day of July, 1997, in Wakulla County, Florida. They were
also indicted for burglary of a dwelling while armed, arnmed
robbery with a firearm arson of a dwelling and use of a firearm
during the conm ssion of a felony. (Rl 1-3). Pursuant to Rule
3.202, Florida Rules of Crimnal Procedure, the defense was
notified on August 27, 1997, that the State intended to seek the
deat h penalty agai nst the aforenamed defendants. (Rl 13).

Pretrial a series of notions were filed.* On April 7, 1999,
a hearing was held on Hertz’ notion to determ ne his conpetency
to stand trial (RIIl 216-475). Jury selection and the trial
commenced Novenber 29, 1999, and concl uded on Decenber 9, 1999,
with a jury convicting Guerry Hertz and Jason Looney of first-
degree nurder of Melanie King and Robin Keith Spears; guilty of
burglary of a dwelling while armed with a firearm guilty of

arnmed robbery with a firearn guilty of arson of a dwelling; and

! Motions to sever the cases; to change venue; to
suppress statenents nmade by Hertz; to declare Hertz inconpetent
to stand trial; to preclude the State fromintroduci ng evidence
relating to events that occurred i n Dayt ona Beach regarding this
case; and a plethora of challenges to the inposition of the
death sentence, as well as aggravating factors and a request to
decl are Section 922.10, Florida Statutes, as unconstitutional.
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guilty of use of a firearmin the comm ssion of a felony. (RXlX
2177-2180). The penalty phase of the proceedings were held on
Decenmber 9, 1999 (RXI X- XX 2200-2416). By a mpjority vote of 10-
2, for each nmurder, the jury recomended and advi sed that the
death penalty be inposed against Guerry Wayne Hertz and Jason
Brice Looney. (RXX 2415-2416; RII 203, 204).

Sentenci ng was held February 18, 2000, at which tinme the
trial court, in concurring with the jury's recomendation that
the death penalty be inposed, prepared a sentencing order,
setting forth the aggravating and mtigating circunstances
f ound. (RI'l 290-300). As to Guerry Hertz, the trial court
found as aggravating factors that (1) the capital felony was
conmmtted by a person convicted of a felony and was on felony
probation; (2) Hertz was previously convicted of another capital
felony or of a felony involving the use or threat of violence to
the person (aggravated battery in Volusia County, Florida); (3)
the capital felony was committed while Hertz was engaged in the
comm ssion of a burglary, arson and robbery; (4) the capital
felony was commtted for the purpose of avoiding or preventing
a lawful arrest or effecting an escape from custody (the
def endant s di scussed and det erni ned, especially defendant Hertz,
that they would | eave no witnesses); (5) the crime was comm tted

for financial or pecuniary gain (the <court nmerged this



aggravating factor with the capital felony was comm tted during
the course of a burglary, arson or robbery); (6) the nurder was
especi ally heinous, atrocious or cruel, and (7) the nurder was
cold, cal culated and prenmeditated wi thout any pretense of noral
or legal justification. (RIl 291-295).

In mtigation, the trial court found (1) Hertz' capacity to
appreciate the crimnality of his conduct or to conform his
conduct to the requirenments of |law was given sonme weight; (2)
hi s age of twenty (20) which was gi ven only noderate wei ght; (3)
as to all other non-statutory mtigation, (a) Hertz' difficult
chil dhood was given significant weight; (b) Hertz had no
significant crimnal history or no history of violence and the
fact that he posed no problems since being incarcerated was
gi ven margi nal weight; (c) Hertz' renorse and the fact that he
cried during sone of the testinony and when he nmade his
statenent to the court was given noderate weight; (d) the fact
that society would be adequately protected if he were to be
given a |life sentence without the possibility of parole was
entitled to “no weight” and (e) the fact that a co-defendant,
Denpsey, received a |life sentence following a plea, was given
significant weight and substantially considered by the trial
court. (RIl 295-300).

Conpet ency Heari ng




On April 7, 1999, a conpetency hearing was held to determ ne
whet her Hertz was conpetent to assist his counsel and stand
trial. The defense first called Dr. Mke D Errico, who
testified that he interviewed Hertz on October 2, 1998, October
16, 1998, and April 2, 1999, to determ ne whether Hertz was
conpetent to stand trial. (RITT 224-230). During the nine
hours he spent with Hertz over three days, a series of tests
were given, including the Wechsler Adult Intelligence Scale
Revi sed, and MWPI by this forensic psychol ogi st. (RITT 329).
Dr. DErrico testified that he received information regarding
Hertz’ background and school records and that it was clear as
early as the fourth or fifth grade that Hertz had Attention
Deficit Hyperactivity Disorder (ADHD). Dr. D Errico described
ADHD as a disorder which caused poor performance, behavioral
problens in school and attention deficits. A person with this
di sorder would have a hard time follow ng instructions and
difficulty with tasks such as school work. A child with this
di sorder would be hard to control behaviorally, and would have
a tendency towards horseplay in classes. Ritalin was the
prescribed drug for this behavioral problenms. (RIIl 333-336).
In Hertz' circunstances, when he took his Ritalin, he did better
in school. (RIIl 336). Dr. DErrico testified that when Hertz

was 18 years old, he was admtted to the Eastside Psychiatric



Center as a result of an attenpted suicide when Hertz overdosed
on Ritalin. Hertz spent four days as an inpatient, diagnosed
with an adjustment disorder with a depressed nood and then was
released. (RIIIl 337).

During the interviews, Hertz appeared to be hyperactive,
fidgeting and playing with his sideburns, swirling in his chair,
and | ooki ng out the window. (RIIl 338). It was Dr. D Errico’s
testinmony that although Hertz knew he was charged with first-
degree nurder; although he knew about the penalties to be
i mposed and although he knew about the courtroom and its
functioning; he had “no factual understanding” or rational
under st andi ng because he was suffering fromhyperacti ve behavi or
and was distracted. (RIIl 339-341). It was his opinion that
Hertz does not have the ability to interact with his attorney,
al beit that his full scale 1Qis 91 with a verbal of 79 and a
performance |evel of 118. (RITT 342-343). Dr. D Errico
di scounted Hertz’ imaginary friend “George” and was nore
concerned about the fact that Hertz seemed nore depressed, his
hygi ene became worse and he had an unrealistic attitude about
his legal situation — he could not wait to get out of trouble
and go home. (RIIl 344-345). He noted that Hertz had recently
been placed on suicide watch at the jail because he was self-

abusi ve, banging his head against the cell walls. (RIIl 345).



It was Dr. D Errico’s belief that if Hertz received appropriate
hospi tal and nedical treatnment, he could be returned and would
be conpetent to stand trial. (RIII 347-348).

On cross-exam nation, Dr. D Errico admtted that Hertz was
not exhibiting any inappropriate conduct during the time the
doctor testified and admtted that Hertz could be faking. (RIII
249, 353). It was his belief that the disparity between the
verbal and performance |evel of his IQ was due to his famly’'s
hi story of deafness and therefore a environmental problem
rather than a nmedical problem (RIIl 354-355). On re-direct,
Dr. DErrico admtted that “if Hertz had planned” to bunmp his
head agai nst the cell and do injury to hinself, that would be an
i ndi cati on of malingering because he planned to be disruptive in
jail. (Rl 359).

The second doctor who exam ned Hertz was Dr. Joseph Sesta,
a neuropsychol ogi st who exam ned Hertz for seven hours to
det erm ne whet her there was any cerebral functioning problens.
(RI'I'l 361-363). Dr. Sesta obtained background, famly history
and reviewed Dr. D Errico’'s profile of Hertz, and secured the
Eastside Psychiatric Hospital 1995 suicide attenpt records.
(RITI 365-366). It was Dr. Sesta s observation that Hertz
suffered fromAttention Deficit Hyperactivity Di sorder and that

during the interviews, Hertz was fidgety. (RITTI 367). Dr .



Sesta concluded that it would be difficult for Hertz to work
with his attorneys at trial and that on medication he could be
better. (RIIIl 368-369). Hertz was given a battery of tests
which resulted in a conclusion that Hertz suffered froma mild
cerebral dysfunction; that his left side was poorer than his
right side, and that his front |obe was |l esser than it should
be. (RII'l 371). Dr. Sesta al so concluded that Hertz’ condition
presented a Neurodeficient Devel opnent Di sorder, however there
were no neurological disease or trauna. It was his
determ nation that this was based in part on his non-verbal

upbringing, alearning disability and the ADHD. (RIIIl 372-373).

Hertz would inprove with nedication and the doctor did not

bel i eve he was mal i ngeri ng but was rather carel ess about what he
chose to answer. (RITT  375). Dr. Sesta also gave no
consideration to Hertz' statenments about his invisible friend
George and, except for the statenments about George, observed
that he did not think Hertz was faking. Hertz had disingenuous
behavi or but no flagrant faking. (RITT 376). It was Dr.

Sesta’s view that Hertz factually understood what was goi ng on
but could not rationally understand the information. As a
result, his ability to assist his counsel was inpaired and he
woul d not be able to foll ow what was happening in court. (RIII

380-381). Because Hertz was inconpetent to stand trial at that



time, it was Dr. Sesta s recommendation that he be sent to a
forensic psychiatric hospital and given psychopharnmacol ogi ca
treatment to restore conpetency. (RIIIl 382).

On cross-exam nation, Dr. Sesta confirnmed that behavior
regarding “George” was contrived and that it was clear that
Hertz could function well at times. (RII1 383-384). He al so
observed that Hertz could control his conduct when he wanted to,
was |l ucid and coul d under st and what was happening. Hertz had no
Axis | “major” nmental illness, no schizophrenia nor bipolar
di sorder. (RIIl 385-387). Dr. Sesta, when asked about whet her
Hertz’ conversation with the detectives woul d change hi s opinion
as to whether he was conpetent, observed that it would not and
it did not matter to himthat “Hertz told people ten days after
the crime that he was going to act crazy and bang his head.” He
admtted that Hertz could be malingering. (RIIIl 390-391).

Several lay witnesses testified at the conpetency hearing
in behalf of Hertz, specifically Iris Watson, Hertz’ maternal
gr andnot her, and Deborah Hertz, his nother. Both testified that
Hertz, as a child, had trouble because of hyperactivity and,
t hat when he took his nedicine Ritalin, he inproved. (RIIIl 393-
402) .

Li kewi se, a paralegal that worked wth defense counsel

Robert Rand, testified that she had difficulty in comunicating



with Hertz and that while he was concerned about hinself he
never asked about his case. (RIIIl 402-405).

The State called a clinical psychol ogist Dr. Thomas Conger
who exam ned Hertz in the Leon County Jail on two occasions,
February 23, 1999, and February 24, 1999, for approximtely
seven hours. (RITT 406-411). It was Dr. Conger’'s view that
Hertz was conpetent to proceed after he |ikew se adm nistered a
series of conprehensive neuropsychol ogical tests. (Rl 412).
Dr. Conger concluded that Hertz had a learning disability and
agreed with many points that Dr. Sesta made with regard to test
results. It was Dr. Conger’s view that Hertz did not want to
performvery well on the tests given. |If Hertz wanted to assi st
his | awyer he would and that Hertz had many nore abilities than
he was willing to show. (RIIIl 414-418). On cross-exan nation
he adm tted that Hertz had ADHD and t hat nedici ne usually hel ped
people with such a disorder. (RIT1T 418-419). His view was,
that Hertz, based on the tests given, can and did sustain
performance at a normal |evel whether on nedication or not.
(RI'TlI 420). When asked whet her his opinion would change if he
knew t hat Hertz had taken sim | ar tests three weeks earlier, Dr.
Conger stated that knowi ng that would reinforce his opinion and

make it nore solid that Hertz was conpetent. (RIII 422-423).



The State next called Captain WIliam Poole, a detective
with the Wakulla County Sheriff’'s Departnment who saw Hertz in
the St. Augustine Hospital. Although Hertz had sustained three
gunshot wounds, he was not under nedication at the point when he
was bei ng asked questions by Captain Poole. (RIII 426-430).

The State Attorney’s investigator |Ike Gant also observed
Hertz in the hospital and observed that Hertz understood his
ri ghts, waived his rights and knew what was going on at the tine
he spoke with him (RIIIl 431-433).

Wakul | a Deputy Sheriff Donnie Crumtestified that he tal ked
with Hertz in August 1997 when he was transporting himback to
Wakulla County. A transmtter was put in the van and recorded
Hertz’ conversation with others on the trip back. During the
trip, Hertz stated that he would cause injury to hinmself by
banging his head into the cell and make a bl oody ness. (RITI
438- 439, 441).

The trial court, follow ng argument by counsel, concl uded
that upon reviewing the three doctors reports, reviewing the
rules and observing Hertz, that Hertz had sufficient present
ability to consult with his lawer if he chooses to and has a
factual understanding as well as a rational understanding of
what was happening. |In other words, he was conpetent to stand

trial. (Rl 473).
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Facts of the Case

The State accepts Hertz’ statement of the facts found on
pages 17 through 40 of the Initial Brief of Appellant, but nakes
the follow ng additions.

John Gunn, a law enforcenment investigator with the State
Fire Marshall’s O fice in Tallahassee, Florida, testified that
the kind of damage that was done by the fire does not happen
unl ess an accelerant is used. (RXI'V 1628). Mor eover, since
fire travels upward normally, the pattern that was shown in the
trailer of running throughout the house was al so consistent with
an accel erant being used. (RXI'V 1629-1630). Revi ewi ng the
pictures, in particular State’'s Exhibit #1-C, M. Gunn was able
to denonstrate where the accel erant was used (RXIV 1633-1634),
whi ch was around the base of the bed and on the victinms
clothing. (RXIV 1634-1636, 1639-1641). Likew se, Ron McCardl e,
an inspector with the State Fire Marshall’s Office, observed
that there was extensive fire in the nobile honme based on the
use of an incendiary, having nultiple origins. (RXI'V 1642-
1644). The fire was set in three different areas and the nature
of the fire was consistent with a flammble liquid pattern. It
took fifteen to forty mnutes for the trailer to burn. (RXI'V
1645-1646). Likew se, testinony from Janes Carver, a chem st

fromthe State Fire Marshall’'s Ofice, reflected that clothing
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found in the Mustang and cl othing worn by the victins contained
a medi um petroleum distillant, turpentine and gasoline. (RXV
1661-1673).

During the testinony of O ficer Shaun Rooney, a Daytona
Beach Shores police officer, Hertz' counsel objected to any
evi dence being presented regarding the car chase and subsequent
capture of Hertz and his co-defendants Looney and Denpsey. (RXV
1727-1728). The trial court denied the objection finding that
evidence with regard to what transpired in Daytona was rel evant
to show the circunmstances of flight. (RXV 1729).

Cat herine Watson testified that Hertz, her nephew, showed
up at her hone sonetime during July 27, 1997. (RXV 1796-1797).
She called 911 about an injured person and secured Hertz’ gun
before the police got there. (RXV 1798-1799).

St. Johns County Deputy Sheriff Shaun Lee testified that he
responded to the 911 call about a person being shot (RXV 1802),
and found a white male Iying on the couch with blood all about
who had been shot. He checked the house for weapons and found
a.9 mllimeter weapon in the bedroom (RXV 1802-1803). Deputy
Sheriff Lee acconpanied Hertz to the emergency room and while
they were in the rescue unit, Hertz told the deputy that he was

driving a “off-white beige truck and friend Jason was driving a
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bl ack Mustang” and that “he would not have been taken alive if
he had been awake.” (RXV 1805-1806).

The State al so call ed Robert Hat hcock who, at the tinme, was
in the custody of the Wakulla County Jail on a twenty-two nonth
sentence. (RXVI 1845-1846). He identified Hertz as being the
cellmte in the Leon County Jail in May through Septenber 1998.
They would play cards and draw pictures together and talked
about prison and about their crines. (RXVI 1848-1849). M .
Hat hcock testified that he knew nothing about the nurders and
| earned all he did fromHertz who told himthat they had gotten
into a confrontation with police in Daytona and that’ s how Hert z
received his facial scar. Specifically, he testified:

He started off by telling ne that he had
gotten into a confrontation with some police

of ficers down i n Daytona because | asked him
about a scar on his head and that led to -

t he conversation got back to — he told ne
that he and two of his co-defendants had
been i nvol ved in t wo mur der s in

Crawfordville and that they had killed — .

(RXVI 1849-1850) (Enphasis added).
Shortly thereafter, defense counsel for Looney noved for a
m strial or for a severance. M. Cumm ngs observed:

And | think it was very specific. None of
this stuff was supposed to cone out and now
we have a problem here. He nade that
st at ement . It incrimnates my client. I
can’t cross-examne M. Hertz and | nove for
a mstrial on behalf of M. Looney.
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THE COURT: What says the State?

MR. MEGGS: Your Honor, he is absolutely
correct. That should not have conme out. It
was i nadvertent. I think a curative
instruction would solve the problem and the
witness can be instructed to only answer
guestions as they relate to M. Hertz and
what M. Hertz said he in fact did. | don't
think it’s a basis for a mstrial.

THE COURT: Okay. 1’11 allow a fifteen
m nute recess. In the neantime you instruct
the w tness.

(RXVI 1851).

Foll owi ng further discussions with regard to the inpact M.

Hat hcock’s statenment - that he and co-defendants

had been

involved in two murders in Crawfordville - had, the trial court

recessed
nor ni ng.

foll ows:

for the evening and took the matter up

At that tine, the Court instructed the

THE COURT: Let the record reflect that the
jury has returned. Agai n, good norning,
menbers of the jury. I must inquire, have
any of you obtained any type of information
fromany source or in any fashion concerning
the subject matters of these trials or these

cases? Alright. That being the case, then
at this time, then, the State would be
prepared to call it’s next w tness.

And at this time, nmenbers of the jury, of
course, as | indicated to you in your
prelimnary instructions, there are certain
matters of law to which only the court is
concerned, and the matters of facts are your
province as the jury. And fromtine to tine
we have to conduct our respective provinces
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and to the exclusion of each other. At this
time, the court wll instruct you as a
matter of law to disregard the testinony of
Robert Hathcock in its entirety and the
court has stricken M. Hathcock as a w tness
in these cases.

So, at this tinme, the State will call it’s
next w tness.

(RXVI| 1892).

The | ast witness called by the State was co-def endant Ji nmy
Dewayne Denpsey. (RXVII1 1894). Denpsey testified that he was
twenty-four years old and currently residing at Wakulla County
Jail, having pled guilty to two counts of first-degree nurder
one count of arson, one count of carrying a conceal ed weapon by
a convicted felon, one count of robbery and having received two
consecutive life sentences for the nmurders. (RXVII 1894-1895).
He testified that during the daylight hours of July 26, 1997, he
was at Tommy Bull’s house doing odd jobs to secure noney. He
knew Guerry Hertz for over seven years and had just nmet Looney
t hree days beforehand. After conpleting his odd jobs, he |eft
with Hertz and Looney when, it becane clear, that Bull was not
going to be able to give hima ride until the next day. (RXVII
1898-1899). They all left on foot and went to Hertz’ house down
the road. They started playing cards and started chatti ng about
the fact that they were tired of wal king all over the place and

not having transport. At sone point they decided to “get” a car.
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Si nce they did not have any noney, Denpsey testified that it was
i kely they were going to steal one. He noted that he was arnmed
with a .38 special; that Hertz was armed with a . 357 Magnum and
that Looney had a carbine rifle. VWhile they had no specific
pl an, Denpsey took his knapsack and had tape in the eventuality
they located a car. (RXVII 1900-1901). After an aborted first
attempt to get a Jeep Cherokee, they found the nobile hone
shared by Keith Spears and Mel anie King. (RXVII 1903). As they
approached the house which was |ocated in some woods, they saw
a Mustang and a white truck. Looney laid claimto the car but
they were thwarted when they heard a dog barking. Denpsey and
Hertz then went to the front door as a decoy and asked if they
could use the phone. (RXVIl 1903-1904). Melanie King came to
t he door and when asked if they could use the phone, provided
themwi th a cordl ess phone. Hertz was standing with himon the
porch while Looney had disappeared around the side of the
trailer and came up behind himand Hertz. Denpsey pretended to
use the phone and told the story about how his car had gone into
a ditch and he needed to call his brother. (RXVII 1905). \When
Denpsey attenpted to give the phone back, Hertz said hold up a
m nute and stuck a .357 through the door. As they got into the
house, Hertz grabbed Ml anie King around her neck and Looney

cane in and put arifle to Keith Spears. Spears was nade to | ay
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down on the floor and Mel anie King was taped up and placed on
the bed. (RXVIl 1906-1907). While Keith Spears was on the

floor, they noticed a gun holster on the bed and Looney asked

Spears where the gun was. Spears told him that it was
underneath him and stated “please, don't hurt me.” The gun, a
silver .9 mllinmeter automatic, was recovered. (RXVIl 1910).

Denmpsey testified that Hertz wanted to scare the couple so he
started waving the gun around and broke the fan |ight. Hertz
demanded that they tell them where the val uables were | ocated
and told them “All | want is the stuff” and “Don’t be |lying”.
(RXVI'l 1911-1912). Spears was eventually put on the bed so he
could be with his “old lady” and so that Denpsey could watch
them (RXVII 1912). Keith Spears and Mel anie King were pl aced
face down on the bed, their hands and feet were tied, and their
nmout hs’ taped. At sone point, to nmake Mel ani e nore confortabl e,
Denmpsey put a pillow under her head. (RXVIl 1913).

A VCR, television, jewelry and CD's were taken from the
trailer. Looney found noney in an envelope, which was
ultimately divided up into three piles with about $500.00 per
stack. (RXVIl 1915-1916). Denpsey admtted that he recogni zed
the Melanie King as sonebody he and Hertz went to school with
and that Spears and King saw their faces although they spent

nost of the time in the bedroom (RXVI1 1916-1917). Dempsey
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testified that Hertz and Looney talked in the front bedroom and
that Looney said to Hertz that “are we going to tell him”
Looney indicated that they can’t have any wi tnesses, we don't
want to go to prison, “We have to do this here”. Although they
debated about it, Denpsey testified that he was outvoted and
Hertz told himthat, if he doesn’'t want to, he could just |eave.
(RXVIl 1918). Dempsey went outside, and Hertz then told him
that he could | eave but with a bullet. Although he thought it
was a threat, Hertz seenmed to be playful but at one point Hertz
was standing behind himwth the |aser beam ained at his head.
(RXVI'1 1919-1920). Denpsey testified that Hertz and Looney
poured gasoline throughout the trailer and that the odor of the
gasoline perneated the trailer. (RXVII 1921-1922). \Wen they
entered the back bedroom Denpsey could see that Ml anie King

could snmell the gasoline and that she knew that they were going

to be burned in the trailer. She said that she would “rather
di e being burnt up than shot”. She stated, “Please, God, don’t
shoot me in the head.” Hertz replied, “Sorry, can’t do that”,

and then he proceeded to open fire, Looney followed and then
Denpsey shot at Spears twice. (RXVII 1923-1924).

Totally seven shots were fired between Hertz, Looney and
hi msel f. They then set fire to the trailer and ran out of the

house. Denpsey watched the flanmes. Looney then called to him
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and they left. It was Denpsey’'s view that they were in the
trailer a couple of hours. (RXVII 1924). When they left, Hertz
drove the truck, Looney the car and they went to Hertz’ house
and unl oaded the | oot and divided up the noney. (RXVII 1925).

Si nce they needed cigarettes, they travel ed to Tal |l ahassee,
got gas and then drove to the Wal -Mart on Thomasvill e Road where
t hey made purchases and discussed what they should do next.
(RXVI1 1925-1927). They ultimtely ended up in Daytona Beach
Shores where they net up with the police and were subsequently
arrested. (RXVI1 1928).

On cross-exam nation by Hertz' counsel, Denpsey admtted
that he did not want to go to jail and that he had been hiding
out at Hertz' house. He had shot his weapon once prior to that
day; and t hought about and comment ed about possi bly shooting the
police if they came to the door to arrest himat Hertz’ house.
(RXVI'1 1930-1934). Denpsey admtted that he lied to the police
initially and did nake a deal to protect hinself -- to save his
life. (RXVIl 1938-1939). Denpsey was surprised when the door
was forced open and Hertz grabbed Melanie King and Looney
pointed his rifle at Spears. At no time did he tell Looney what
to do, but did tell Looney to shoot Spears if Spears noved
(RXVI'I 1942-1943) . Denpsey admtted that it was his

responsibility to guard the victins while the others pillaged
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t he house. (RXVIl 1944-1946). Dempsey adnitted shooting at
Spears twi ce, but stated that he didn’t know who really shot the
victims. It was his decision to shoot and “he believed” that he
was equally responsible for what happened that night. (RXVI
1950-1951). \While he could have left he elected not to but, he
said he didn't retrieve gasoline or spread flammble |iquid
t hroughout the trailer. (RXVII 1952-1955).

On cross-exam nation by Looney’'s counsel, M. Cunmm ngs,
Denmpsey admitted that he knew Looney for three days and nmet him
at Hertz' house. (RXVI1 1957). The reason that they went to
the trailer door was because a dog was barking and they wanted
a decoy in order to hot wire the cars. (RXVI1 1958-1959).
Spears was on the floor when Denpsey entered the house and he
did put his gun to Spears’ head when they were trying to figure
out where Spears’ gun was | ocated. Denmpsey was the one that
told themthey needed to shoot Spears if he noved. (RXVII 1960-
1961). Denpsey adnmitted that he knew the victinms were scared
and that all three of themtal ked about taking stuff around the
victims. (RXVIlI 1962). The noney was split three ways at Hertz’
house and unli ke Denpsey and Hertz, Looney wore gloves and a
mask. (RXVII1 1966). Dempsey stated that he fired the gun to
make sure the victins were dead but that he believed that the

victims were already dead before he fired. (RXVII 1968). He
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was wearing a “Slayer” t-shirt. H's .38 was ultimately found
under neat h t he passenger side of the Mustang in Vol usia County.
(RXVI | 1969-1970).

On redirect exam nation, Denpsey testified that he thought
Spears was already dead when he started firing because of how
the body didn’t nmove. (RXVII 1983-1984).

Penalty Phase

On Decenber 9, 1999, the penalty phase of Hertz and Looney’s
trial comrenced.? (RXI X-XX).

The State first called Reginald Byrd, a Departnment of
Corrections parole officer, who testified that Hertz was on
probation at the tine of the crime and was in violation status
as of July 7, 1997. (RXI X 2212). The State then introduced a
certified copy of the aggravated battery conviction of both
Hertz and Looney which had been previously stipulated to by
def ense counsels. (RXI X 2213-2214).

The State next call ed Karen Ki ng, Mel ani e Ki ng’ s not her, who

read a prepared statenment to the jury. (RXIX 2214-2217). I n

2 Fol l owi ng discussions concerning the victim inpact
statenments that were to be presented to the jury, both defense
counsel for Hertz and Looney had no objections to the victim
i npact statenents that were to be read. (RXIX 2182-2183).
Further discussions commenced with regard to the limtation on
the testinony of Andrew Harris, a cellnate of Denpsey pretrial.
(RXI X 2195-2196). The State agreed that questioning of Harris
woul d be limted to whether, pretrial, Harris was in a cell wth
Hertz. (RXI X 2197-2198).
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sunmary, her statenment provided that Mel ani e King was a st udi ous
person who took her work and education seriously. Ms. King
always found tinme for her famly but also was independent.
Keith Spears and Mel anie were planning on getting married. Her
famly now, will no |longer be able to see her walk down the
ai sle. She was considered a great asset to her famly and
worked hard at TCC at her nursing studies as well as working
full time at the Florida Lottery. Her death was a great loss to
her famly since they will no | onger be able to share birthdays
and holidays and her weddi ng together.

Janet Spears, Keith Spears’ nother, also read a prepared
statenment concerning her son. (RXIX 2218-2220). In summary,
Ms. Spears’ statenent reflected that their |ives have changed
forever since their only son had been killed and he was the | ast
one to carry on the famly’'s nane. Keith Spears was a hard
wor ker and an inportant asset to their famly business. They
were a close famly and were always smling and joking. The
famly was planning Melanie and Keith's wedding. On the |ast
day, Keith spent that day with his grandfather watchi ng basebal l
on television.

The State rested. (RXI X 2221).

Looney’' s Case
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Looney’ s counsel, Gregory Cunm ngs, call ed Robert Kendri ck,
a state probation officer. (RXIX 2227). M. Kendrick testified
t hat Looney was on probation since April 22, 1996, for a three
year period and that during that time, up until these nurders,
he had had no trouble and observed that Looney was a pretty
average probationer. (RXIX 2228-2229). On cross-exam nation
M. Kendrick testified that Looney was not authorized to carry
a weapon. (RXI X 2229).

Andrew Harris was next call ed. Harris, incarcerated for
second-degree nurder, testified that he never net Jason Looney
but heard his nanme when he, Harris, was | ocked up with Denpsey.
He and Denpsey tal ked about their cases since they were both
there for nmurder and during those discussions, Denpsey told him
t hat Looney was only a | ookout. (RXIX 2232-2233). Harris never
remenbered Denpsey saying that Looney shot anyone and he
recall ed that Denpsey said he should have shot Looney because
Looney was the nobst scared of the bunch. Harris recalled that
Denpsey said Looney wanted to get out of the car as they
travel ed to Daytona but that Denpsey would not |let him out and
threatened to shoot himif he did. Harris testified that he
never met or tal ked to Looney and that he was getting no benefit
from testifying. (RXI X 2233-2334). On cross-exam nati on,

Denpsey told Harris that Looney was there all the tinme and; were
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there to get noney or sonething. Harris also adnmtted that he
was incarcerated with Hertz and that he talked with Hertz about
the case. (RXI X 2235-2236).

Susan Podgers, Jason Looney’'s nother, testified that she
| oved Jason and that he was everyone's favorite. (RXI X 2236-
2237). VWhen Jason was about eighteen nonths old she went to
wor k one day and, that was the |l ast tine, she saw her son al one.
(RXI X 2238). There were allegations of child abuse, however, no
charges were ever brought. Until recently, she was not able to
have contact with her son and in fact waited for twenty years
until recently when they were reunited. (RXIX 2238-2243).

G enda Podgers, Jason Looney’'s maternal grandnother
testified that at eighteen nonths, Jason was raped. He was
taken to the hospital and after that was turned over the welfare
departnment. (RXlI X 2246-2247). Jason was adopted by his foster
parents and Ms. Podgers testified that she was only allowed to
see him weekends and holidays until he was sixteen years ol d.
(RXI X 2247-2249). Ms. Podgers observed that Ms. Looney,
Jason’ s adoptive nother, was very controlling and thought that
he woul d be the next Billy Graham Church was very inportant in
their household and they would go two or three tines a week.
She observed that Jason had no choice and further noted that the

Looney’s were very nice however they would have nothing to do
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with Jason anynore. (RXlI X 2250-2251). When Jason was sSi xteen
years old, his real grandfather killed hinself. At that tinme
Ms. Looney told Jason that his real grandfather killed hinmself;
t hat Jason had been raped as a baby and that his grandfather had
done it. (RXIX 2251). Ms. Podgers testified that after Jason
was told about this incident, he did not want to see her any
| onger and did not respond to cards and calls she sent. (RXIX
2253). She subsequently |earned that Jason never received the
cards or the phone calls. (RXIX 2258). She has been around hi m
the last two years since his incarceration. (RXIX 2256).
Looney rested his case. (RXIX 2258).

Hertz's Case

Hertz t hen presented evidence in his behalf. Deborah Hert z,
Hertz’ nmother who was conpletely deaf, testified, through an
interpreter, that she nmet Hertz’ father, who was |ikew se hard
of hearing but not totally deaf. (RXI X 2259-2260). They were
living together and using drugs. As a result of financial
difficulties, they started stealing to pay for drugs, the rent,
and were subsequently arrested for theft. (RXI X 2260-2262).
Ms. Hertz testified that she got pregnant during the tine to
avoid either of them going to prison and that they finally
married a few nonths later. (RXIX 2262-2263). Hertz’ father

was not a good father and the two parents fought continuously
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and continued to use drugs. She also admtted that she used
sonme drugs during the pregnancy but stopped pretty early on
because it nmade her sick. Hertz was born with a club foot.
(RXI X 2264). During her pregnancy, she tried to abort her
pregnancy by hitting herself in the stomach several times but
she did give birth. Wthin a few weeks of the birth, she gave
Hertz to her nother. (RXI X 2264- 2265) . Hertz lived with his
grandparents for the first six nmonths of his |life and finally
was returned to his parents. Throughout his chil dhood, he was
shuffled back and forth from his parents to his grandparents.
(RXI X 2266-2267). M. Hertz would punish his son by spanking
hi mon the bottomuntil it was purple. She recounted how once
when they were all totally honeless due to his parents’ drug
usage, they lived in a van. (RXIX 2269). Ms. Hertz admtted
that both she and her husband were addicts and their
rel ati onship over the years was an “on and off rel ati onshi p” and
“very tumul tuous.” (RXIX 2269-2270). Over the years, Hertz had
operations to fix his club foot. She recalled one tinme when
Hertz's father started beating hi mand was on top of himand she
had to get her husband off of Hertz. (RXIX 2273).

Hertz has a younger brother, Casper, who the father seened
to favor and Hertz was |eal ous of. (RXI X 2273-2275). The

def ense published school pictures and al so presented evidence
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that Hertz at an early age was diagnosed with ADHD due to his
behavioral problenms in school. (RXI X 2276). Ms. Hertz
observed that when her son was on medi cati on he was nmuch better
and that, in 1995-96, Hertz overdosed on Ritalin and tried to
kill himself because he had broken up with his girlfriend. He
was taken to a psychiatrist. (RXIX 2278-2279).

Guerry Hertz, Sr., testified that he wused narijuana,
hashi sh, Quaal udes, cocai ne and acid t hroughout his life. (RXIX
2281-2282). He observed that when facing prison, he convinced
his then girlfriend that she should get pregnant to avoid
prison. (RXIX 2283). When Hertz was born, he had a club foot
and his father was very upset about that and held it against his
son. (RXI X 2284). Soon after his birth, the baby was taken to
his wife’'s nother’s house and they did not see the baby for the
first six nonths of its life. He noted that the baby woul d be
taken on and of f again to the grandnother’s house to live during
Hertz’ chil dhood. (RXIX 2284-2286). He hit his wi fe during her
pregnancy and that she tried to abort the baby. (RXIX 2288).
He observed that they fought in front of the child, that he was
not a good father, and Hertz did not have a good chil dhood
(RXI X 2289-2290). He admtted giving his son marijuana and
ot her drugs when Hertz was eight, and adm tted that he woul d not

all ow his son to get his nedication Ritalin. (RXIX 2290-2291).
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At one point Hertz was living with his father and a roommte, a
crack cocaine dealer. (RXIX 2292).

Hertz’ | awyer introduced the affidavit of Vita Lincoln, an
el ementary school teacher from Mel bourne Sabel El enentary School
who taught Hertz when he was a child. She observed that Hertz
was in the |ower group of students and that he had probl ens
sonetinmes comng to school with dirty clothes and snelling bad.
Hertz woul d stay out all night fishing with his parents for food
because they were so poor. When she brought this to the
attention of the principal, the principal took Hertz under his
wi ng, bought clothes for himand tried to help. Hertz was a
hyperactive kid, unhappy and al t hough he was not stupid, he was
hard to nmotivate. (RXIX 2294-2298).

Iris Watson, Deborah Hertz’ nother, testified that as a
baby, Hertz needed surgery for his club foot and had to wear
casts that needed to be changed frequently. (RXI X 2299-2300).
At one time, because the cast was not changed tinmely, Hertz
devel oped sores all over his foot and could not wear a case and
had to wear a special shoe until the wounds heal ed. (RXI X
2301). She observed when Hertz was on Ritalin he was happy and
did well. \When he was not on nedicine he did not do as well

He did not have a normal childhood. (RXIX 2303-2304).
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Deborah Hertz, Hertz’ aunt, testified that he was never wel |l
cared for or clean and frequently was kept off his nedicine.
(RXI X 2305). She observed that when Hertz was on his nedicine
it was like day and night and that his grades depended on
whet her he was on his nmedicine. (RXIX 2307-2308). She recall ed
a time in February 1997, when a suicide note was found from
Hertz and she filed a report with the Sheriff’s Department in an
attempt to have him hospitalized under the Baker Act. She
admtted that she really didn't know if Hertz was suicidal
(RXI X 2308-2309). She knew that he had a .22 Rueger pistol and
that in 1997 he was using crack cocaine and drugs with his
brother. (RXlI X 2309-2310).

On cross-exanm nation, Ms. Hertz adnitted that shereally did
not know nuch about her nephew before the nmurders since he was
not allowed in her house - because she did not care for his
friends. (RXIX 2310-2311). She did not see himnuch after his
thirteenth birthday and did not know much about him (RXI X
2311) .

Dr. Mchael D Errico, a forensic psychol ogist, testified at
the penalty phase on behalf of Hertz. He testified that he
interviewed Hertz on two separate occasions, October 2, 1998,
and COctober 16, 1998, at Leon County Jail. (RXIX 2313-2314).

He received a plethora of information as to Hertz’ background,
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including a multi-disciplinary assessnent from FSU at age
fourteen. Dr. D Errico testified that Hertz suffered from
Attention Deficit Hyperactivity Disorder and as a result Hertz
had problens all of his life. (RXI X 2314-2315). ADHD i s
treated with Ritalin and Hertz had a history of being on and off
his medication. (RXI X 2316-2317). Hertz' childhood was
characterized by abuse, humliation, |ow self-esteem and poor
sel f-image and he was born with a club foot. (RXIX 2318). He
observed that it was noteworthy that there as a 39 point spread
between Hertz’ verbal 1Q and his performance | Q which suggested
sone brain damage, however, neurological testing denonstrated
that it was a devel opnental reason because he was raised in an
envi ronnent where the spoken |anguage was not used and he
suffered from ADHD. (RXI X 2318-2319). Hertz suffered from
sui cidal ideations and had a tenper problem and clearly had
trouble with interpersonal relationships. Hi s nodus operand
was to act disruptive if sonething happened to a relationship,
for exanple. He observed that Hertz overdosed on his Ritalin
nmedi cati on and was hospitalized following his breakup with a
girlfriend. He likely had an unspecified cognitive disorder.
(RXI X 2320-2321).

On cross-exam nation, Dr. D Errico admtted that Hertz knew

what he was doi ng and the consequences of his conduct, however,
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he observed that Hertz was inpulsive and suffered from ADHD
which may have |essened his awareness of the consequences.
(RXI' X 2323). In discussing Hertz’ suicide attenpt, the doctor
admtted that Hertz was rel eased after five days of treatnment in
the hospital with no follow up. (RXIX 2324).

No further evidence was presented by Hertz’ counsel,
however, evidence was introduced regarding Hertz’ background.
(RXI X 2325).

Looney Case -- Reopened

Donnie Crum a Mjor in the Wkulla County Sheriff’'s
Departnment, testified that when he took the statenent from Ji mmy
Denpsey July 27, 1997, he admtted that he shot twi ce at the end
of the shooting spree and stated that “We had al ready doused t he
house with gasoline.” (RXlIX 2326). Denpsey al so stated he was
not sure where Looney shot. (RXI X 2328). On cross-exan nation
by the State, Major Crinme observed that the testinmony he heard
during the course of the trial and the penalty phase was
substantially the sane statenment that he took from Denpsey July
27, 1997. (RXI X 2338).

Sent enci ng Hearing January 14, 2000 -- Looney and Hertz

At sentencing before the trial court, Karen King testified
that Hertz knew her daughter because they lived across the

street from Hertz. (RIV 480-481). Ms. Spears addressed the
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Court and asked the Court to follow the jury's recomrendati on.
(RI'V 484-485).

Looney presented the testinony of Alice Jayne West. Looney
was a big brother to her son. Looney took care of her in 1988,
when she was infected with the HV virus. Looney was
ki ndhearted, |oving, trustworthy and not a violent person. (RIV
487) . Li kewi se, G adys Christine Hinton, M. Wst’s nother
confirmed Looney’s good character, stating that he was not a
hard-core crimnal and didn't deserve the death penalty. (RIV
488) .

Susan Podgers, Looney’s real nother asked that he be given
life, since she had just reunited with him and she wanted a
chance with her son. (RIV 489-492).

Hertz's nother stated it wasn't fair that not everyone woul d
receive life - Hertz didn’t deserve death, he was innocent. She
beli eved Denpsey killed the people. (RIV 495-497).

Looney then personally testified before the Court, asking
for forgiveness, stating that he was sorry for what happened,
and that he would give up his life if he could bring them back.
(RIV 497-499).

Hertz | i kewi se testified personally, askingfor the famlies
to forgive him stating that he will never get out of jail if he

gets life. He won’t be able to give his nother grandchil dren.
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He just wanted to live out his |life in prison, because he wants
to explain to brothers to stay away fromtroubl e-nmakers and |ive

their lives without any trouble. (RIV 499-501).
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SUMVARY OF ARGUMENT

Hertz raises nine issue for appellate review which include
both guilty and penalty phase matters. None of which entitle
Hertz to relief.

| ssue | contends that the death penalty is disproportionate
due to the fact, a |less cul pable co-defendant, Jimry Denpsey,
pled guilty to the first-degree nurders of Keith Spears and
Mel ani e King and he received |ife sentences as a result of that

pl ea. Pursuant to Jennings v. State, 718 So.2d 144 (Fla. 1998)

and Brown v. State, 721 So.2d 274 (Fla. 1998) et al., Hertz is
entitled to no relief. Moreover, in reviewing this case for
proportionality with simlarly circunmstanced capital cases --
the aggravating circunstances far outweigh the mtigating
circunstances found by the trial court.

| ssue 11 challenges four of the seven aggravating factors
found beyond a reasonabl e doubt by the trial judge. Beyond per
adventure, the nmurders herein were commtted to avoid arrest;
were col d, cal cul ated and preneditated; were heinous, atrocious
or cruel; and were the result of cupidity for pecuniary gain.
Hertz and his co-defendants nurdered Keith Spears and Mel anie
King for a white Ford Ranger and black Miustang. They did so,
after terrorizing and pillaging Melanie and Keith's abode and

t hen they doused turpentine and gasoline around the bed where
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the victims were tied up and gagged -- |lying face down.
Following a brief exchange where Mel anie tal ked about how she
was going to die, Hertz said “no can do” and commenced to fire
at cl ose range at the victins. Looney followed and then Denpsey
shot twice at Spears. The trio then set fire to the crine scene
to ensure neither wi tnesses nor evidence would survive their
handi wor k. Clearly all the aforenoted chall enged aggravati ng
ci rcunst ances were proven beyond a reasonabl e doubt.

| ssue 111 questions whether the trial court erred in
excusing Juror Free who, repeatedly stated, that she did not
bel i eve anyone should die for nurdering someone. The tria
court did not abuse its discretion in finding Ms. Free could not
performher role as a juror in both phases of the capital death
penalty system

| ssue IV raises an i ssue that was not presented to the tri al

court, to-wit: whether under Apprendi v. US., 120 S.Ct. 2348

(2000), a unani mous verdict nust obtain at the penalty phase of
the trial as to the recomendati on of death by the jury. The
State has asserted that the issue is procedurally barred for
appel l ate revi ew but would further note, that the United States
Suprenme Court decision in Apprendi is opposite to Hertz’

contention. More inportantly, both the majority and dissent in
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Apprendi, recognized that Apprendi, does not inpact state
capi tal sentencing schenes.

| ssue V chal l enges the trial court’s determ nation pretri al
that Hertz was conpetent to stand trial. A pretrial conpetency
heari ng was conducted and conflicting testinony was presented
which the trial court reviewed and resolved. Absent a show ng
the trial court abused its discretion, the trial court’s
findi ngs and determ nation nmust be affirmed on appeal. Hardy v.
State, 716 So.2d 761, 763-764 (Fla. 1998).

| ssue VI challenges the adm ssion of one crine scene
phot ogr aph and several autopsy photographs. The record reflects
def ense counsel’s tinely objection to the adm ssion of these
phot ographs, however, the trial court denied the objections,
finding that each phot ograph was rel evant and assi sted wi tnesses
in explaining the evidence. Absent a showing the trial court
abused its discretion in ruling on the photographs’
adm ssibility, no error resulted. Shoul d however, this Court

di sagree, any error was harm ess error. See Alneida v. State,

748 So.2d 922, 929-930 (Fla. 1999).

| ssue VIl raises questions concerning the facts and
circumst ances that took place in Volusia County surrounding the
apprehensi on and arrest of defendants. Clains challenging the

adm ssion of evidence are subject to an abuse of discretion
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revi ew. In the instant case, the evidence concerning the
def endants’ capture where all part of the explanation of these
murders. The flight of the defendants was a clear indicia of
their guilt and the physical evidence found in their possession
from the crime scene supported their respective guilt. The
“collateral crinmes” never became a feature of the State’' s case
in chief.

| ssue VIl presents another claimfor appellate reviewthat
was not preserved bel ow. \Whether the victiminpact statute is
unconstitutional because it wu