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STATEMENT OF THE CASE AND FACTS

On August 26, 1997, Guerry WAyne Hertz, Jason Brice Looney,
and Jimy Dewayne Denpsey were indicted for the first-degree
murders of Melanie King and Robin Keith Spears commtted on the
27th day of July, 1997, in Wakulla County, Florida. They were
also indicted for burglary of a dwelling while armed, arnmed
robbery with a firearm arson of a dwelling and use of a firearm
during the conm ssion of a felony. (Rl 1-3). Pursuant to Rule
3.202, Florida Rules of Crimnal Procedure, the defense was
notified on August 27, 1997, that the State intended to seek the
deat h penalty agai nst the aforenamed defendants. (Rl 14).

Pretrial a series of notions were filed.* On April 7, 1999,
a hearing was held on Hertz’ notion to determ ne his conpetency
to stand trial (RIIl 216-475). Jury selection and the trial
commenced Novenber 29, 1999, and concl uded on Decenber 9, 1999,
with a jury convicting Guerry Hertz and Jason Looney of first-
degree nurder of Melanie King and Robin Keith Spears; guilty of
burglary of a dwelling while armed with a firearm guilty of

arnmed robbery with a firearn guilty of arson of a dwelling; and

! Motions to sever the cases; to change venue; to suppress
statenents made by Hertz; to declare Hertz inconpetent to stand
trial; to preclude the State fromintroduci ng evidence rel ating
to events that occurred in Daytona Beach regarding this case;
and a plethora of challenges to the inposition of the death
sentence, as well as aggravating factors and a request to
decl are Section 922.10, Florida Statutes, as unconstitutional.
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guilty of use of a firearm in the conmmi ssion of a felony.
(RXVI1l 2177-2180). The penalty phase of the proceedi ngs were
hel d on Decenmber 9, 1999 (RXVIII-XI X 2200-2416). By a nmajority
vote of 10-2, for each nurder, the jury recommended and advi sed
t hat the death penalty be i nposed agai nst Guerry Wayne Hertz and
Jason Brice Looney. (RXIX 2415-2416; RI 189, 190).

Sentenci ng was held February 18, 2000, at which tinme the
trial court, in concurring with the jury's recomendation that
the death penalty be inposed, prepared a sentencing order,
setting forth the aggravating and mtigating circunstances
f ound. (RI'l 281-290). As to Jason Brice Looney, the trial
court found as aggravating factors that (1) Looney was
previously convicted of another capital felony or of a felony
involving the wuse or threat of violence to the person
(aggravated battery in Volusia County, Florida); (2) the capital
felony was conm tted while Looney was engaged in the conmm ssion
of a burglary, arson and robbery; (3) the capital felony was
commtted for the purpose of avoiding or preventing a | awful
arrest or effecting an escape from custody (the defendants
di scussed and determ ned that they would | eave no w tnesses);
(4) the crime was committed for financial or pecuniary gain (the
court nerged this aggravating factor with the capital felony was

commtted during the course of a burglary, arson or robbery);



(5) the nurder was especially heinous, atrocious or cruel, and
(6) the nurder was col d, cal cul ated and preneditated w t hout any
pretense of noral or legal justification. (RII 281-286).

In mtigation, the trial court found (1) Looney’ s age of
twenty (20) which was given only noderate weight; (2) as to al
ot her non-statutory mtigation, (a) Looney's difficult chil dhood
was given significant weight; (b) Looney had no significant
crimnal history or no history of violence and the fact that he
posed no problenms since being incarcerated was given margi nal
wei ght; (c) Looney was renorseful was given noderate weight; (d)
the fact that society would be adequately protected if he were
to be given a |ife sentence without the possibility of parole
was entitled to little weight, and (e) the fact that a co-
def endant, Denpsey, received a |life sentence follow ng a plea,
was gi ven significant wei ght and substantially consi dered by the
trial court. (RIl 287-290).

Facts of the Case

The State accepts Looney’'s statenent of the facts found on
pages 5 through 27 of the Initial Brief of Appellant, but nakes
the follow ng additions.

John Gunn, a law enforcenment investigator with the State
Fire Marshall’s Ofice in Tallahassee, Florida, testified that

the kind of damage that was done by the fire does not happen



unl ess an accelerant is used. (RXIIIl 1628). Mor eover, since
fire travels upward normally, the pattern that was shown in the
trailer of running throughout the house was al so consistent with
an accel erant being used. (RXI'l'l 1629-1630). Revi ewi ng the
pi ctures, in particular State’s Exhibit #1-C, M. Gunn was abl e
to denonstrate where the accel erant was used (RXII| 1633-1634),
whi ch was around the base of the bed and on the victims
cl ot hi ng. (RXI'l'l  1634-1636, 1639-1641). Li kewi se, Ron
McCardl e, an inspector with the State Fire Marshall’s O fice,
observed that there was extensive fire in the nobile honme based
on the use of an incendiary, having nmultiple origins. (RXlI

1642-1644). The fire was set in three different areas and the

nature of the fire was consistent with a flammble 1iquid
pattern. It took fifteen to forty mnutes for the trailer to
bur n. (RXI'l'l 1645-1646). Li kewi se, testinmony from Janes

Carver, a chemst from the State Fire Mrshall’s Ofice,
reflected that clothing found in the Mistang and cl ot hing worn
by the wvictinms contained a nedium petroleum distillant,
turpentine and gasoline. (RXIV 1661-1673).

During the testimony of Officer Shaun Rooney, a Daytona
Beach Shores police officer, Hertz' counsel objected to any
evi dence being presented regarding the car chase and subsequent

capture of Hertz and his co-defendants Looney and Denpsey. (RXV



1727-1728). The trial court denied the objection finding that
evidence with regard to what transpired in Daytona was rel evant
to show the circunmstances of flight. (RXV 1729).

Cat herine Watson testified that Hertz, her nephew, showed
up at her hone sonetime during July 27, 1997. (RXV 1796-1797).
She called 911 about an injured person and secured Hertz’ gun
before the police got there. (RXV 1798-1799).

St. Johns County Deputy Sheriff Shaun Lee testified that he
responded to the 911 call about a person being shot (RXV 1802),
and found a white male lying on the couch with blood all about
who had been shot. He checked the house for weapons and found
a .9 millimeter weapon in the bedroom (RXV 1803). Deputy
Sheriff Lee acconpanied Hertz to the emergency room and whil e
they were in the rescue unit, Hertz told the deputy that he was
driving a “off-white beige truck and friend Jason was driving a
bl ack Mustang” and that “he would not have been taken alive if
he had been awake.” (RXV 1804-1805).

The State al so call ed Robert Hat hcock who, at the tinme, was
in the custody of the Wakulla County Jail on a twenty-two nonth
sentence. (RXVI 1845-1846). He identified Hertz as being the
cellmte in the Leon County Jail in May through Septenber 1998.
They would play cards and draw pictures together and talked

about prison and about their crinmes. (RXVI 1847-1849). M .



Hat hcock testified that he knew not hi ng about the nmurders and
| earned all he did fromHertz who told himthat they had gotten
into a confrontation with police in Daytona and that’s how Hert z
received his facial scar. Specifically, he testified:

He started off by telling ne that he had

gotten into a confrontation with some police

of ficers down in Daytona because | asked him
about a scar on his head and that led to -

t he conversation got back to — he told ne
that he and two of his co-defendants had
been i nvol ved in t wo nmur der s in

Crawfordville and that they had killed — .

(RXVI 1849-1850) (Enphasis added).
Shortly thereafter, defense counsel for Looney noved for a
m strial or for a severance. M. Cumm ngs observed:

And | think it was very specific. None of
this stuff was supposed to cone out and now
we have a problem here. He made that
st at ement . It incrimnates mnmy client. I
can’t cross-examne M. Hertz and | nove for
a mstrial on behalf of M. Looney.

THE COURT: What says the State?

MR. MEGGS: Your Honor, he is absolutely
correct. That should not have cone out. It
was i nadvertent. I think a curative
instruction would solve the problem and the
witness can be instructed to only answer
guestions as they relate to M. Hertz and
what M. Hertz said he in fact did. | don't
think it’s a basis for a mstrial.

THE COURT: Okay. "1l allow a fifteen
m nute recess. In the neantime you instruct
the w tness.



(RXV 1851).

Followi ng further discussions with regard to the inpact M.

Hat hcock’s statenment - that he and co-defendants

involved in two nurders in Crawfordville - had, the tr

recessed
nor ni ng.

foll ows:

for the evening and took the matter up

At that tinme, the Court instructed the

THE COURT: Let the record reflect that the
jury has returned. Agai n, good norning,
menbers of the jury. | must inquire, have
any of you obtained any type of information
fromany source or in any fashion concerning
t he subject matters of these trials or these
cases? Alright. That being the case, then
at this time, then, the State would be
prepared to call it’s next w tness.

And at this time, nembers of the jury, of
course, as | indicated to you in your
prelimnary instructions, there are certain
matters of law to which only the court is
concerned, and the matters of facts are your
province as the jury. And fromtine to tine
we have to conduct our respective provinces
and to the exclusion of each other. At this
time, the court wll instruct you as a
matter of law to disregard the testinony of
Robert Hathcock in its entirety and the
court has stricken M. Hathcock as a wtness
in these cases.

So, at this time, the State will call it's
next w tness.

(RXVI 1892).

had been
ial court
t he next

jury as

The | ast witness called by the State was co-def endant Ji nmy

Dewayne Denpsey. (RXVI 1894). Denpsey testified that he was



twenty-four years old and currently residing at Wakulla County
Jail, having pled guilty to two counts of first-degree nurder

one count of arson, one count of carrying a conceal ed weapon by
a convicted felon, one count of robbery and having received two
consecutive |life sentences for the nmurders. (RXVI 1895). He
testified that during the daylight hours of July 26, 1997, he
was at Tommy Bull’s house doing odd jobs to secure noney. He
knew Guerry Hertz for over seven years and had just nmet Looney
t hree days beforehand. After conpleting his odd jobs, he |eft
with Hertz and Looney when, it becanme clear, that Bull was not
going to be able to give hima ride until the next day. (RXVI
1898-1899). They all left on foot and went to Hertz’ house down
the road. They started playing cards and started chatting about
the fact that they were tired of wal king all over the place and
not having transport. At some point they decided to “get” a
car. Since they did not have any noney, Denpsey testified that
it was likely they were going to steal one. He noted that he
was armed with a .38 special; that Hertz was arned with a . 357
Magnum and that Looney had a carbine rifle. While they had no
specific plan, Denpsey took his knapsack and had tape in the
eventuality they |ocated a car. (RXVI 1900-1901). After an
aborted first attenpt to get a Jeep Cherokee, they found the

nmobil e home shared by Keith Spears and Mel anie King. ( RXVI



1903). As they approached the house which was |ocated in sone
woods, they saw a Mustang and a white truck. Looney laid claim
to the car but they were thwarted when they heard a dog bar ki ng.
Denpsey and Hertz then went to the front door as a decoy and
asked if they could use the phone. (RXVI 1903-1904). Melanie
King came to the door and when asked if they could use the
phone, provided themwi th a cordl ess phone. Hertz was standing
with himon the porch while Looney had di sappeared around the
side of the trailer and came up behind himand Hertz. Denpsey
pretended to use the phone and told the story about how his car
had gone into a ditch and he needed to call his brother. (RXVI
1905) . When Denpsey attenpted to give the phone back, Hertz
said hold up a mnute and stuck a .357 through the door. As
they got into the house, Hertz grabbed Mel anie King around her
neck and Looney cane in and put arifle to Keith Spears. Spears
was nmade to lay down on the floor and Mel ani e Ki ng was taped up
and placed on the bed. (RXVI 1906-1907). While Keith Spears
was on the floor, they noticed a gun holster on the bed and
Looney asked Spears where the gun was. Spears told himthat it
was under neath hi mand stated “pl ease, don't hurt nme.” The gun,
a silver .9 millimeter automatic, was recovered. (RXVlI 1910).
Denpsey testified that Hertz wanted to scare the couple so he

started waving the gun around and broke the fan |ight. Hertz



demanded that they tell them where the val uables were | ocated
and told them “All | want is the stuff” and “Don’t be lying”.
(RXVI 1911-1912). Spears was eventually put on the bed so he
could be with his “old lady” and so that Denpsey could watch
them (RXVI 1912). Keith Spears and Mel anie King were placed
face down on the bed, their hands and feet were tied, and their
mout hs taped. At sone point, to make Mel anie nmore confortabl e,
Denpsey put a pillow under her head. (RXVlI 1913).

A VCR, television, jewelry and CD s were taken from the
trailer. Looney found noney in an envel ope, which was divi ded
up into three piles with about $500.00 per stack. (RXVI 1915-
1916). Dempsey admitted that he recognized Ml anie King as
sonebody he and Hertz went to school with and that Spears and
King saw their faces al though they spent nost of the time in the
bedroom (RXVI 1916-1917). Dempsey testified that Hertz and
Looney talked in the front bedroom and that Looney said to
Hertz that “are we going to tell him” Looney indicated that
they can’t have any w tnesses, we don’t want to go to prison,
“We have to do this here”. Al t hough they debated about it,
Denpsey testified that he was outvoted and Hertz told himthat,
if he doesn’t want to, he could just |eave. (RXVI 1918).
Denpsey went outside and Hertz then told himthat he could | eave

but with a bullet. Although he thought it was a threat, Hertz

-10 -



seened to be playful but at one point Hertz was standi ng behind
himwith the |aser beam ained at his head. (RXVlI 1919-1920).
Dempsey testified that Hertz and Looney poured gasoline
t hroughout the trailer and that the odor of the gasoline
permeated the trailer. (RXVlI 1921-1922). When they entered the
back bedroom Denpsey could see that Mel anie King could snell
t he gasoline and that she knewthat they were going to be burned
inthe trailer. She said that she would “rather die being burnt
up than shot”. She stated, “Please, God, don’'t shoot ne in the
head.” Hertz replied, “Sorry, can’t do that”, and then he
proceeded to open fire, Looney followed and t hen Denpsey shot at
Spears twice. (RXVI 1923-1924).

Totally seven shots were fired between Hertz, Looney and
hi mself. They then set fire to the trailer and ran out of the
house. Denpsey watched the flames. Looney then called to him
and they left. It was Denpsey’'s view that they were in the
trailer a couple of hours. (RXVI 1924). When they left, Hertz
drove the truck, Looney the car and they went to Hertz’ house
and unl oaded the | oot and divided up the noney. (RXVI 1925).

Since they needed cigarettes, they traveled to Tal |l ahassee,
got gas and then drove to the Wal -Mart on Thomasvill e Road where
t hey made purchases and discussed what they should do next.

(RXVI 1925-1927). They ultimately ended up in Daytona Beach
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Shores where they net up with the police and were subsequently
arrested. (RXVI 1928).

On cross-exam nation by Hertz’ counsel, Denpsey admtted
that he did not want to go to jail and that he had been hiding
out at Hertz’ house. He had shot his weapon once prior to that
day and thought about and comment ed about possibly shooting the
police if they came to the door to arrest himat Hertz’ house.
(RXVI 1929-1933). Denpsey admtted that he lied to the police
initially and did nake a deal to protect hinself to save his
life. (RXVIl 1938-1939). Denpsey was surprised when the door
was forced open and Hertz grabbed Melanie King and Looney
pointed his rifle at Spears. At no time did he tell Looney what
to do, but did tell Looney to shoot Spears if Spears noved.
( RXVI 1942-1943) . Denpsey admtted that it was his
responsibility to guard the victins while the others pillaged
t he house. (RXVI 1944-1946). Denpsey admtted shooting at
Spears tw ce, but stated that he didn’t know who really shot the
victins. It was his decision to shoot and “he believed” that he
was equally responsible for what happened that night. ( RXVI
1950-1951). While he could have left he elected not to but, he
said he didn't retrieve gasoline or spread flammble I|iquid

t hroughout the trailer. (RXVI 1952-1955).
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On cross-exanm nation by Looney’s counsel, M. Cunm ngs,
Denpsey adm tted that he knew Looney for three days and net him
at Hertz’ house. (RXVI 1957). The reason that they went to the
trailer door was because a dog was barking and they wanted a
decoy in order to hot wire the cars. (RXVlI 1958-1959). Spears
was on the floor when Denpsey entered the house and he did put
his gun to Spears’ head when they were trying to figure out
where Spears’ gun was | ocated. Denmpsey was the one that told
themthey needed to shoot Spears if he nmoved. (RXVI 1960-1961).
Denmpsey admtted that he knew the victins were scared and that
all three of themtal ked about taking stuff around the victins.
(RXVI 1962). The noney was split three ways at Hertz' house and
unl i ke Denpsey and Hertz, Looney wore gl oves and a mask. (RXVI
1966). Denpsey stated that he fired the gun to nmake sure the
victims were dead but that he believed that the victins were
al ready dead before he fired. (RXVI 1968). He was wearing a
“Slayer” t-shirt. H's .38 was ultimtely found underneath the
passenger side of the Mustang in Volusia County. (RXVI 1969-
1970) .

On redirect exam nation, Denpsey testified that he thought
Spears was already dead when he started firing because of how
the body didn't nmove. (RXVI 1983-1984).

Penalty Phase
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On Decenber 9, 1999, the penalty phase of Hertz and Looney’s
trial comrenced.® (RXVIII-XIX).

The State first called Reginald Byrd, a Departnment of
Corrections parole officer, who testified that Hertz was on
probation at the tine of the crime and was in violation status
as of July 7, 1997. (RXVIII 2212). The State then introduced
a certified copy of the aggravated battery conviction of both
Hertz and Looney which had been previously stipulated to by
def ense counsels. (RXVIII 2213-2214).

The St ate next call ed Karen King, Ml anie King' s nother, who
read a prepared statenment to the jury. (RXVIII 2214-2217). In
sunmary, her statenment provided that Mel ani e King was a studi ous
person who took her work and education seriously. Ms. King
always found tinme for her famly but also was independent.
Keith Spears and Mel ani e were planning on getting married. Her
famly now, will no |longer be able to see her wal k down the
ai sl e. She was considered a great asset to her famly and

wor ked hard at TCC at her nursing studies as well as working

2 Followi ng discussions concerning the victim inpact
statenments that were to be presented to the jury, both defense
counsel for Hertz and Looney had no objections to the victim
i npact statements that were to be read. (RXVIII 2182-2183).
Further discussions commenced with regard to the limtation on
the testinony of Andrew Harris, a cellnate of Denpsey pretrial.
(RXVII'l 2195-2196). The State agreed that questioning of Harris
woul d be limted to whether, pretrial, Harris was in a cell wth
Hertz. (RXVIII 2197-2198).
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full tine at the Florida Lottery. Her death was a great loss to
her famly since they will no | onger be able to share birthdays
and hol i days and her weddi ng together.

Janet Spears, Keith Spears’ mother, also read a prepared
st atement concerning her son. (RXVIII 2218-2220). |In sunmary,
Ms. Spears’ statenment reflected that their |ives have changed
forever since their only son had been killed and he was the | ast
one to carry on the famly’ s nane. Keith Spears was a hard
wor ker and an inportant asset to their famly business. They
were a close famly and were always smling and joking. The
fam |y was planning Melanie and Keith's wedding. On the |ast
day, Keith spent that day with his grandfather watching baseball
on television.

The State rested. (RXVIII 2221).

Looney’'s Case

Looney’ s counsel, Gregory Cumm ngs, cal |l ed Robert Kendri ck,
a state probation officer. (RXVIIT 2227). M. Kendrick
testified that Looney was on probation since April 22, 1996, for
a three year period and that during that time up until these
mur ders, he had had no trouble and observed that Looney was a
pretty average probationer. (RXVIT1 2228-2229). On cross-
exam nation, M. Kendrick testified that Looney was not

authorized to carry a weapon. (RXVIII 2229).
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Andrew Harris was next call ed. Harris, incarcerated for
second-degree nurder, testified that he never net Jason Looney
but heard his nanme when he, Harris, was | ocked up with Denpsey.
He and Denpsey tal ked about their cases since they were both
there for nmurder and during those discussions, Denpsey told him
t hat Looney was only a | ookout. (RXVIII 2232-2233). Harris
never remenbered Denpsey saying that Looney shot anyone and he
recall ed that Denpsey said he should have shot Looney because
Looney was the npbst scared of the bunch. Harris recalled that
Denpsey said Looney wanted to get out of the car as they
travel ed to Daytona but that Denpsey would not |et himout and
threatened to shoot himif he did. Harris testified that he
never met or tal ked to Looney and that he was getting no benefit
from testifying. (RXVIIlI 2233-2334). On cross-exam nation,
Denmpsey told Harris that Looney was there all the time; they
were there to get noney or sonmething. Harris also adm tted that
he was incarcerated with Hertz and that he talked with Hertz
about the case. (RXVIII 2235-2236).

Susan Podgers, Jason Looney’s nother, testified that she
| oved Jason and that he was everyone's favorite. (RXVIII 2236-
2237) . When Jason was about eighteen nonths old she went to
wor k one day and that, was the last time, she saw her son al one.

(RXVI11 2238). There were allegations of child abuse, however,
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no charges were ever brought. Until recently, she was not able
to have contact with her son and in fact waited for twenty years
until recently when they were reunited. (RXVIII 2238-2243).

G enda Podgers, Jason Looney’'s maternal grandnother
testified that at eighteen nonths, Jason was raped. He was
taken to the hospital and after that was turned over the welfare
depart nment. (RXVITI 2246-2247). Jason was adopted by his
foster parents and Ms. Podgers testified that she was only
all owed to see him weekends and holidays until he was sixteen
years old. (RXVIII 2247-2249). Ms. Podgers observed that Ms.
Looney, Jason’s adoptive nother, was very controlling and
t hought that he would be the next Billy Graham Church was very
inportant in their household and they would go two or three
times a week. She observed that Jason had no choice and further
noted that the Looney’s were very nice however they woul d have
nothing to do with Jason anynore. (RXVITlT 2250-2251). V\hen
Jason was sixteen years old, his real grandfather killed
hi nsel f. At that tinme Ms. Looney told Jason that his real
grandfather killed hinmself; that Jason had been raped as a baby
and that his grandfather had done it. (RXVIl1 2251). Ms.
Podgers testified that after Jason was told about this incident,
he did not want to see her any |onger and did not respond to

cards and calls she sent. (RXVIII 2253). She subsequently
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| earned that Jason never received the cards or the phone calls
(RXVIlI1 2258). She has been around himthe | ast two years since
his incarceration. (RXVIII 2256).

Looney rested his case. (RXVIIl 2258).

Hertz’' s Case

Hertz then presented evidence in his behal f. Deborah Hertz,
Hertz’ nother who was conpletely deaf, testified, through an
interpreter, that she met Hertz' father, who was |ikew se hard
of hearing but not totally deaf. (RXVIII 2259-2260). They were
living together and using drugs. As a result of financial
difficulties, they started stealing to pay for drugs, the rent,
and were subsequently arrested for theft. (RXVIIlI 2260-2262).
Ms. Hertz testified that she got pregnant during the time to
avoid either of themgoing to prison and that they finally got
married a few nonths later. (RXVIII 2262-2263). Hertz’' father
was not a good father and that the two parents fought
conti nuously and conti nued to use drugs. She also admtted that
she used sone drugs during the pregnancy but stopped pretty
early on because it nmade her sick. Hertz was born with a club
foot. (RXVIII 2264). During her pregnancy, she tried to abort
her pregnancy by hitting herself in the stomach several tines
but she did give birth. Wthin a few weeks of the birth, she

gave Hertz to her nmother. (RXVIII 2264-2265). Hertz lived with
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his grandparents for the first six months of his life and
finally was returned to his parents. Throughout his chil dhood,
he was shuffled back and forth from his parents to his
grandparents. (RXVIII 2266-2267). M. Hertz would punish his
son by spanking him on the bottom until it was purple. She
recall ed how once when they were totally honel ess due to his
parents’ drug usage, they lived in a van. (RXVIII 2269). Ms.
Hertz admtted that both she and her husband were addicts and
their relationship over the vyears was an “on and off
relationship” and “very tunul tuous.” (RXVIII 2269-2270). Over
the years, Hertz had operations to fix his club foot. She
recalled one tinme when Hertz's father started beating him and
was on top of himand she had to get her husband off of Hertz.
(RXVI 1| 2273).

Hertz has a younger brother, Casper, who the father seened
to favor and Hertz was jeal ous of. (RXVITI 2273-2275). The
def ense published school pictures and al so presented evidence
that Hertz at an early age was diagnosed with ADHD due to his
behavi oral problens in school. (RXVIT1 2276). Ms. Hertz
observed that when her son was on nedicati on he was nuch better
and that, in 1995-96, Hertz overdosed on Ritalin and tried to
kill hinmself because he had broken up with his girlfriend. He

was taken to a psychiatrist. (RXVIII 2278-2279).
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Guerry Hertz, Sr., testified that he wused narijuana,
hashi sh, Quaal udes, cocaine and acid throughout his Ilife.
(RXVI 11 2281-2282). He observed that when facing prison, he
convinced his then girlfriend that she should get pregnant to
avoi d prison. (RXVI11 2283). When Hertz was born, he had a
club foot and his father was very upset about that and held it
agai nst his son. (RXVIII 2284). Soon after his birth, the baby
was taken to his wife’'s nother’s house and they did not see the
baby for the first six nonths of its life. He noted that the
baby woul d be taken on and off again to the grandnother’s house
to live during Hertz’ childhood. (RXVIII 2284-2286). He hit
his wife during her pregnancy and that she tried to abort the
baby. (RXVIII 2288). He observed that they fought in front of
the child, that he was not a good father, and Hertz did not have
a good childhood. (RXVIII 2289-2290). He admtted giving his
son marijuana and other drugs when Hertz was eight and al so
admtted that he would not allow his son to get his nmedication
Ritalin. (RXVITlT 2290-2291). At one point Hertz was |iving
with his father and a roommate, who was a crack cocai ne deal er
(RXVI I 2292).

Hertz’ | awyer introduced the affidavit of Vita Lincoln, an
el ementary school teacher fromMel bourne Sabel Elenmentary School

who taught Hertz when he was a child. She observed that Hertz
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was in the |ower group of students and that he had probl ens
sonetimes comng to school with dirty clothes and snelling bad.
Hertz woul d stay out all night fishing with his parents for food
because they were so poor. When she brought this to the
attention of the principal, the principal took Hertz under his
wi ng, bought clothes for him and tried to help. Hertz was a
hyperactive kid, unhappy and al t hough he was not stupid, he was
hard to notivate. (RXVIII 2295-2298).

lris Watson, Deborah Hertz’ mother, testified that as a
baby, Hertz needed surgery for his club foot and had to wear
casts that needed to be changed frequently. (RXVIII 2299-2300).
At one tinme, because the cast was not changed tinmely, Hertz
devel oped sores all over his foot and could not wear a cast and
had to wear a special shoe until the wounds heal ed. (RXVI I
2301). She observed when Hertz was on Ritalin he was happy and
did well. VWhen he was not on nedicine he did not do as well
He did not have a normal childhood. (RXVIII 2303-2304).

Deborah Hertz, Hertz’ aunt, testified that he was never wel |l
cared for or clean and frequently was kept off his nmedicine.
(RXVI11 2305). She observed that when Hertz was on his nmedicine
it was like day and night and that his grades depended on
whet her he was on his nedicine. (RXVIll 2307-2308). She

recalled a time in February 1997, when a suicide note was found
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fromHertz and she filed a report with the Sheriff’s Depart ment
in an attenpt to have hi mhospitalized under the Baker Act. She
admtted that she really didn't know if Hertz was suicidal.
(RXVI11 2308-2309). She knew that he had a .22 Rueger pistol
and that in 1997 he was using crack cocai ne and drugs with his
brother. (RXVII1 2309-2310).

On cross-exanm nation, Ms. Hertz adnmitted that shereally did
not know nuch about her nephew before the nurders since he was
not allowed in her house - because she did not care for his
friends. (RXVIII 2310-2311). She did not see him nuch after
his thirteenth birthday and did not know nmuch about him
(RXVI I 2311).

Dr. Mchael D Errico, a forensic psychol ogist, testified at
the penalty phase on behal f of Hertz. He testified that he
interviewed Hertz on two separate occasions, October 2, 1998,
and October 16, 1998, at Leon County Jail. (RXVIII 2313-2314).
He received a plethora of information as to Hertz’' background,
including a nmulti-disciplinary assessnment from FSU at age
fourteen. Dr. D Errico testified that Hertz suffered from
Attention Deficit Hyperactivity Disorder and as a result Hertz
had problenms all of his life. (RXVIl1 2314-2315). ADHD i s
treated with Ritalin and Hertz had a history of being on and off

hi s nmedication. (RXVIl1 2316-2317). Hertz’ chil dhood was
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characterized by abuse, humliation, |ow self-esteem and poor
sel f-image and he was born with a club foot. (RXVIII 2318). He
observed that it was noteworthy that there as a 39 point spread
between Hertz’' verbal 1Q and his performance | Q which suggested
sone brain damage, however, neurol ogical testing denonstrated
that it was a devel opnental reason because he was raised in an
envi ronnent where the spoken |anguage was not used and he
suffered from ADHD. (RXVIII1 2318-2319). Hertz suffered from
suicidal ideations and had a tenper problem and clearly had
trouble with interpersonal relationships. Hi s nodus operand

was to act disruptive if sonething happened to a rel ationship,
for exanple. He observed that Hertz overdosed on his Ritalin
nmedi cati on and was hospitalized following his breakup with a
girlfriend. He likely had an unspecified cognitive disorder.
(RXVIIl 2320-2321).

On cross-exam nation, Dr. D Errico admtted that Hertz knew
what he was doing and the consequences of his conduct, however,
he observed that Hertz was inpulsive and suffered from ADHD
which may have |essened his awareness of the consequences.
(RXVI'lI1 2323). In discussing Hertz' suicide attenpt, the doctor
admtted that Hertz was rel eased after three days of treatnment

in the hospital with no followup. (RXVIII 2324).
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No further evidence was presented by Hertz’ counsel,
however, evidence was introduced regarding Hertz’ background.
(RXVIIl 2325).

Looney’'s Case -- Reopened

Donnie Crum a Mjor in the Wkulla County Sheriff’s
Departnent, testified that when he took the statenment from Ji my
Denpsey July 27, 1997, he adm tted that he shot twice at the end
of the shooting spree and stated that “We had al ready doused t he
house with gasoline.” (RXVIII 2327). Denpsey al so stated he
was not sure where Looney shot. (RXVI1Il 2328). On cross-
exam nation by the State, Mjor Crine observed that the
testimony he heard during the course of the trial and the
penal ty phase was substantially the same statenent that he took
from Denpsey July 27, 1997. (RXVIII 2338-2339).

Sent enci ng Hearing January 14, 2000 - Looney and Hertz

At sentencing before the trial court, Karen King was call ed
by the State and testified that Hertz knew her daughter because
they lived across the street fromHertz. (RIV 480-481). WMs.
Spears addressed the Court and asked the Court to follow the
jury’s recommendation. (RIV 484-485).

Looney presented the testinony of Alice Jayne West. Looney
was a big brother to her son. Looney took care of her in 1988,

when she was infected with the HV virus. Looney was
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ki ndhearted, |oving, trustworthy and not a violent person. (RIV
487) . Li kewi se, d adys Christine Hi nton, M. Wst’'s nother
confirmed Looney’s good character, stating that he was not a
hard-core crimnal and did not deserve the death penalty. (RIV
488) .

Susan Podgers, Looney’s real nother asked that he be given
life, since she had just reunited with him and she wanted a
chance with her son. (RIV 489-492).

Hertz's nmother stated it was not fair that not everyone
would receive life - Hertz didn't deserve death, he was
i nnocent. She believed Denpsey killed the people. (RI'V 495-
497) .

Looney then personally testified before the Court, asking
for forgiveness, stating he was sorry for what happened, and
that he would give up his life if he could bring them back
(RI'V 497-499).

Hertz | i kewi se testified personally, asking for the famlies
to forgive him stating that he will never get out of jail if he
gets life. He wll not be able to give his nother
grandchildren. He wants to |live out his life in prison, because
he wants to explain to brothers to stay away fromtroubl e- makers

and live their lives without any trouble. (RIV 499-501).
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SUMVARY OF ARGUMENT

Looney raises nine issue for appellate revi ew which include
both guilty and penalty phase matters. None of which entitle
Looney to relief.

| ssue | contends that the death penalty is disproportionate
due to the fact, a |less cul pable co-defendant, Jimry Denpsey,
pled guilty to the first-degree nurders of Keith Spears and
Mel ani e King and he received |ife sentences as a result of that

pl ea. Pursuant to Jennings v. State, 718 So.2d 144 (Fla. 1998)

and Brown v. State, 721 So.2d 274 (Fla. 1998) et al., Looney is
entitled to no relief. Moreover, in reviewing this case for
proportionality with simlarly circunmstanced capital cases --
the aggravating circunstances far outweigh the mtigating
circunstances found by the trial court.

| ssue 11 challenges four of the seven aggravating factors
found beyond a reasonabl e doubt by the trial judge. Beyond per
adventure, the nmurders herein were commtted to avoid arrest;
were col d, cal cul ated and preneditated; were heinous, atrocious
or cruel; and were the result of cupidity for pecuniary gain.
Looney and his co-defendants nurdered Keith Spears and Mel anie
King for a white Ford Ranger and black Miustang. They did so,
after terrorizing and pillaging Melanie and Keith's abode and

t hen they doused turpentine and gasoline around the bed where
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the victims were tied up and gagged -- |lying face down.
Following a brief exchange where Mel anie tal ked about how she
was going to die, Hertz said “no can do” and commenced to fire
at cl ose range at the victins. Looney followed and then Denpsey
shot twice at Spears. The trio then set fire to the crine scene
to ensure neither wi tnesses nor evidence would survive their
handi wor k. Clearly all the aforenoted chall enged aggravati ng
ci rcunst ances were proven beyond a reasonabl e doubt.

| ssue 111 questions whether the trial court erred in
excusing Juror Free who, repeatedly stated, that she did not
bel i eve anyone should die for nurdering someone. The tria
court did not abuse its discretion in finding Ms. Free could not
performher role as a juror in both phases of the capital death
penalty system

| ssue IV raises an i ssue that was not presented to the tri al

court, to-wit: whether under Apprendi v. US., 120 S.Ct. 2348

(2000), a unani mous verdict nust obtain at the penalty phase of
the trial as to the recomendati on of death by the jury. The
State has asserted that the issue is procedurally barred for
appel l ate revi ew but would further note, that the United States
Supreme Court decision in Apprendi is opposite to Looney’s

contention. More inportantly, both the majority and dissent in
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Apprendi, recogni zed t hat Apprendi does not inpact state capital
sentenci ng schenes.

| ssue V challenges the adnmi ssion of one crine scene
phot ogr aph and several autopsy photographs. The record reflects
def ense counsel’s tinely objection to the adm ssion of these
phot ogr aphs, however, the trial court denied the objections,
findi ng that each photograph was rel evant and assi sted wi tnesses
in explaining the evidence. Absent a showing the trial court
abused its discretion in ruling on the photographs’
adm ssibility, no error resulted. Should however, this Court

di sagree, any error was harm ess error. See Alneida v. State,

748 So.2d 922, 929-930 (Fla. 1999).

| ssue VI raises questions concerning the facts and
circunstances that took place in Volusia County surrounding the
apprehension and arrest of defendants. Clainms challenging the
adm ssion of evidence are subject to an abuse of discretion
revi ew. In the instant case, the evidence concerning the
def endants’ capture where all part of the explanation of these
murders. The flight of the defendants was a clear indicia of
their guilt and the physical evidence found in their possession
from the crime scene supported their respective guilt. The
“collateral crinmes” never became a feature of the State’'s case

in chief.
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| ssue VII questions whether the trial court erred in not
granting a mstrial but rather striking the testinony of Robert
Hat hcock during trial. \hile apparent error, the trial court
ascertained that the error was harm ess and infornmed the jury to

di sregard all testimny by the witness. San Martin v. State,

717 So.2d 462, 468-69 (Fla. 1998).

| ssue VIII presents another claimfor appellate reviewthat
was not preserved below. \Whether the victiminpact statute is
unconstitutional because it wusurps the Court’s rule-making
aut hority. Even if preserved, the claim has been decided
adversely to the appellant and he is entitled to no relief.

| ssue | X Sufficiency of the evidence to sustain the
convictions is challenged as the last claim for review The
record before this Court denmonstrates that Jimy Denpsey --
Appel | ant’ s co-defendant testified and incul pated appell ant as
one of the shooters in the nurders of Keith Spears and Mel anie
King. Appellant was in possession of proceeds fromthe nurders
and was al so seen in the area within m nutes of the crinmes, when
he was identified by a “potential victini in an aborted first
attenmpt to steal Ms. Ventry’ s autonobile.

The State proved beyond a reasonabl e doubt that appell ant

commtted these nmurders with his co-defendants.
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ARGUMENT
| SSUE |

VWHETHER THE DEATH SENTENCE | S
PROPORTI ONATE

Looney asserts that in reviewing the totality of the
circunstances in this case and in conparison with other capital
cases, the inposition of the death penalty is inappropriate and

di sproportionate. Citing to Ray v. State, 755 So.2d. 604, 611

(Flla. 2000), he argued that there is no distinction between the

cul pability of Hertz, Looney or Denpsey -- who pled to the two
first-degree nurder charges and received |ife sentences for
sane. Taking issue with the trial courts “attenpt to

di stinguish the three principles roles” (Appellant’s Brief at
44), Hertz argues:
“ . Denpsey attempted to mnimze his

roIe in the crimes by tal king about being
outvoted and being caught up in an event

that was getting out of hand. But it is
critical not to be blinded by what Denpsey
says; it is critical to focus on what he

did. The evidence is overwhel m ng that what
he did does not meani ngfully distinguish his
cul pability from that of Hertz or Looney.
To this end, the trial court’s sentencing
order talks a |ot about what happened after

the nurders. This sinply does not matter
and gl osses over what Denpsey actually did
to kill Spears.

(Appellant’s Brief at 45.)
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VWhat the trial court said with regard to the rel ative
cul pability of each defendant is:

“Finally, the defendant argues that the
life sentences of co-defendant, Denpsey,
mtigate and require |life sentences for this
def endant .

Al t hough I n hi s Cross-exam nation
testi nony Denpsey testified t hat he
“guessed” he was equal |y responsible for the
acts committed by the three defendants on
the night they commtted their crines and
t hat he could have left several tinmes during
the course of the defendants activity and
chose not to do so, the totality of the
facts and circunstances in the record
conpletely and substantially show that his
dastardly culpability and role in this night
of terror was |less than either of his co-
def endants.

Apparently, Denpsey was the brightest
and best educated of the three but after the
initial violence and hostile entry into the
victims dwelling his role was nore of a
foll ower of Hertz and Looney who made the
deci sion concerning killing the victins and
burning down their dwelling in which he
reluctantly participated. VWhen advi sed by
Hertz that he and Looney had deci ded to kil
the victinse he was told by Hertz that if he
did not participate with them there was a
bul l et for him al so.

The State also points out that when
Hertz and Looney canme over to the place
where Denpsey (sic) working on the day of
the crinmes Looney was arned with a 357
pi stol he was displ aying. When the three
left to go steal a car, Denpsey took duct
tape to tape the car wi ndow t hey woul d break
in stealing a car. Denpsey was never seen
driving either of the stolen vehicles of the
victims. At Wal-mart, only one and a half
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(RII

hours after the nurders, Denpsey was quite
and withdrawn while Hertz and Looney were
festive and showing off the stolen pick-up
and Miustang respectively, to the store
clerks as their new cars. Wen Denpsey and
Looney were questioned in Daytona, Looney
was arnmed with one of the nmurder weapons on
his person while Denpsey was not arned.
Denpsey gave a detail ed conf essi on
consistent with the evidence I|ess than
twenty-four hour s after t he mur der s.
According to Major Crum of the Wkulla
Sheriff’s Departnment who heard both, Denpsey
gave the sane consistent to himthat he gave
in his testinony to the jury. In both,
Denpsey expressed genuine renorse. Prior to
their killing, Denpsey had shown some
conpassion for the victinms in |oosening the
tape cutting off their <circulation and
placing a pillow under one of the victins
head. Dempsey was the last to fire his
weapon according to his testinmny and
beli eved Keith Spears was already dead when
he fired. This fact, ably argued to the
jury for its significant consideration and
weight is entitled to and has been given
substantial consideration weight by the
Court herein.

287-290).

As noted in Ray v. State, 755 So.2d at 611-612, this Court

has established general principles that equally cul pable co-

def endants shoul d recei ved equal punishnment, Jennings v. State,

718 So.2d 144 (Fla. 1998) and where a nore cul pabl e co-def endant

receives a life sentence, a sentence of death should not be

i nposed on a | ess cul pabl e def endant. Hazen v. State, 700 So. 2d
1207 (Fla. 1997). In the Ray case, the Court observed that

Ray’ s co-defendant, Hall, was the shooter.

-32-



The Court continued in Ray:

“Much of the evidence points to Hall as
the dom nate player in the crimes. It is
undi sputed that Hall did nearly all the
tal king during the robbery and appeared to

be in comand of the operation. I n
addition, only Hall had shot-gun injuries
caused by the officer. Finally, Hall’'s

statenents and questions to paranedics
suggest that he was responsi ble for shooting

the officer. During sentencing the State
argued that although Hall instigated the gun
battle, Hall and Ray shot Lindsey. The

State sought the death penalty for both.
The trial judges own remarks in sentencing
Hal | reflect that, at a m nimum he believed
Ray and Hall to be equally cul pable in the
shooti ng. It seenms clear that the judge
woul d have inposed equal sentences but for
his belief that a failure to abide by the
juries recomendation would result in a
reversal on appeal. . .7
755 So.2d at 612.

Inthe instant case, thetrial court clearly articul ated why
death was appropriate in Hertz’ and Looney’s cases, while the
| ess cul pable co-defendant Denpsey received |ife sentences
foll owing pleas of guilty to each nurder. The record bears out
that while Denpsey went along with Hertz and Looney to steal a
car, and while all three of themwere arned, Denpsey was the one
who had the wherewithal to steal a car, he was the one who took
hi s knap-sack and put tape inside to be used when they stole a

car. (RXVII 1900-1901). After the first aborted attenpt to get

a Jeep Cherokee, it was Denpsey who went to the door of Ml anie

-33-



King and Keith Spears trailer and asked to use the phone as a
di version so that Looney could go presumabl e hot-wire one of the
vehicles. (RXVII 1903-1905). It was Hertz, however, who stuck
his .357 gun through the door and grabbed Mel anie King around
the neck and it was Looney who came in and put a rifle to Keith
Spears. (RXVII1 1906-1907). It was Hertz who started waiving
hi s gun around and demanded that the victins tell themwhere the
val uabl es were located. (RXVII 1911-1912). Denpsey stayed in
t he back bedroom with the victins to keep an eye on them while
Hertz and Looney pillaged the nmobile hone. (RXVII 1915-1916).
Denmpsey admitted that Melanie King was a classmate of both he
and Hertz and he was sure she saw their faces that day at the
trailer. (RXVIl 1916-1917). When Denpsey entered the front
bedroom he heard Hertz and Looney tal k about what they were
going to do. In particular Looney stated that they can’t have
any witnesses, we don’'t want to go to jail that we “have to do
this here.” Denpsey stated he was outvoted and Hertz told him
that if he didn't want to do it, he could just |eave. (RXVII
1918). Dempsey wasn’t sure with regard to whether Hertz was
ki ddi ng or not because at one point Hertz told himthat he could
| eave with a bullet and at another point, although Hertz seened
to be playful, the laser beamfromHertz’ weapon was poi nted at

his head. (RXVII 1919-1920). Hertz and Looney went and got the
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gasoline fromthe shed outside and, it was Hertz and Looney who
poured gasoline throughout the trailer. (RXVIl 1921-1922).
VWhen Mel ani e King becanme aware that they were going to burn the
trailer, she said that she would “rather die being burnt up than
shot .” She pled “Please, God, don’'t shoot nme in the head.”
Hertz replied, “Sorry, can’'t do that,” and the Hertz shot at
Mel ani e King and Keith Spears, Looney followed and the Denpsey
fired twice towards Keith Spears. (RXVII 1923-1924). Denpsey
further testified that he thought that Spears was already dead
when he fired his two shots because there was no response in
Keith Spears’ body. (RXVII 1982-1984).

Denpsey deni ed dousing any accelerant in the trailer and
denied setting fire to the trailer. (RXVI1 1924, 1981).
Denpsey never drove either the Miustang or the Ford Ranger truck
and was the quiet one at the Wal -mart on Thomasville Road. His
responsibility was to guard the victins while the other’'s
pillaged the house and it was Hertz and Looney who decided to
get rid of the victins.

Wth the exception of the testinony of Andrew Harris,
nei ther Hertz nor Looney presented any evidence to denonstrate
that they were | ess cul pabl e t han Denpsey or each other. Andrew
Harris testified that he was in a cell with Denpsey and Denpsey

said that Looney was a |ookout. (RXI X 2232-2233). Harris
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recall ed that Denpsey said Looney wanted to get out of the car
as they traveled from Tall ahassee to Daytona® but that Denpsey
woul d not et him out and threatened to shoot himif he did
(RXI X 2233-2234).

At the Spencer sentencing hearing before the trial court on
January 14, 2000, Karen King, Melanie King s nother stated that
Hertz knew her daughter because they had |ived across the street
fromHertz for a long period of tinme. (RI'V 480-481). Looney
and Hertz personally made statenents to the trial court asking
for forgiveness and expressing sorrow for what happened and
further stating that they would give up their lives if that
woul d bring the victinms back. (RIV 497-499, 499-501).

Unli ke the decision in Ray v. State, supra, where this Court

reduced Ray’'s death sentence to |life because his co-defendant
Hall, who was the nore cul pable, received a |life sentence, the
instant case reflects that the nost cul pabl e co-defendants Hertz
and Looney warranted the death penalty for the nurders of

Mel ani e King and Keith Spears. 1In Jennings v. State, 718 So.2d

144, 153 (Fla. 1998), the court upheld inposition of the death

penal ty agai nst Jenni ngs where is was clear that he was the nore

3 Al'l the evidence at trial reflects that Looney drove
t he Mustang to Daytona and Denpsey was never in control of the
aut onobil e. Looney al so bragged to the clerks at Wal -mart that
the Mustang was his new car. (RXIV 1612-1614).
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cul pable in this robbery/murder of a Cracker Barrel restaurant
in Naples, Florida. The facts in that case reflect that:

Dorothy Siddle, Vicki Smith and Jason
W ggins, all of whom worked at the Cracker
Barrel restaurant in Naples, were killed
during an early norning robbery of the
restaurant on Novenber 15, 1995. Upon
arriving on the scene, police found the
bodies of all three victins lying in pools
of blood on the freezer floor with their
throats slashed. VictimSiddle s hands were
bound behi nd her back with electrical tape;
Smith and Wggins both had electrical tape
around their respective left wists, but the
t ape appeared to have conme | oose fromtheir
right wists .

718 So.2d at 145. The court further observed:

Jenni ngs (age 26) and Jason Graves (age 18)
both of whom had previously worked at the
Cracker Barrel and knew the victinms, were
apprehended and jailed approxinmately three
weeks later in Las Vegas, Nevada, where
Jenkins ultimately made |engthy statenents
to Florida | aw enforcenent personnel. 1In a
taped interview, Jenkins blamed the nurder
on Graves, but admtted his (Jennings’)
i nvol vement in planning and, after several
aborted attenpts, actually perpetrating the
robbery with Graves. Jennings acknow edged
wearing gloves during the robbery and using
hi s buck knife in taping the victims hands,
but claimed that, after doing so, he nust
have set the buck knife down somewhere and
did not renenber seeing it again. Jennings
further stated that he saw the dead bodies
in the freezer and that his foot slipped in
some blood, but that he did not remenber
falling, getting blood on his clothes or
hands, or washing his hands in the kitchen
sink. Jennings also stated that the Daisy
air pistol belong to Graves, and directed
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718 So. 2d

police to a canal where he and Graves had
t hrown ot her evidence of the crine.

In an untaped interview the next day,
during which he was confronted with
i nconsi stences in his story and the evi dence
against him Jennings stated, “lI think I
could have been the killer. In my mnd |
think I could have killed them but in ny
heart | don't think I could have.”

at 146. The court in review ng these facts
Jenni ngs’ acconplice, 18 year ol d Jason

Graves, was also convicted of the nurders
but sentenced to life inprisonnent for each

of the nurders. Jenni ngs now argues that
his death sentences are inpermssible
di sparate from Graves’ sentence of |life

i npri sonnment . While the death penalty is
di sproportionate where a less culpable
def endant receives death and a nore cul pable
receives life, see Hasen v. State, 700 So. 2d
1207, 1211- 14 (FI a. 1997), di sparate
treat ment of co-defendants is perm ssible in
Situations where a particular defendant is
nore cul pable. See, Larzelere v. State, 676
So. 2d 394, 406-07 (Fla.), cert. denied,

us __, 117 Ss.C. 615, 136 L.Ed.2d 539
(1996) . Al t hough Jennings wurges equal
cul pability with co-defendant Gaves and at
present case, the trial court resolved this
i ssue agai nst Jennings in discussing Graves’
disparate life sentence as a mtigating
factor

718 So.2d 153. The court went on:

This thorough analysis by the trial
court indicates not only was the issue of
the co-defendant’s life sentence presented
tothe jury as a mtigating factor, but also
that the trial court carefully considered
relative culpability. As established in
this record, Graves was only 18, whereas
Jenni ngs was 26 at the tinme of the nurders.
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The trial court, who presided at both

trials, concl uded i ndependent |y t hat
Jenni ngs was the actual killer and thus nore
cul pable than Graves. Mor eover, despite

finding that Jennings was nore cul pable and
the actual killer, the trial court did
consider and instruct the jury on the fact
that the co-defendant received a life
sentence as a result of the State’s waiver
of the death penalty as a mtigating factor.

We find no abuse of discretion in the

trial court’s ruling on this 1issue. The
fact that the 18 year old co-defendant
recei ved life does not pr event t he

i nposition of the death penalty on Jenni ngs,
whom the trial court found to be the actua
killer and to be nore cul pable.

718 So.2d at 154. See also, Larzelere v. State, 676 So.2d 394,

406-407 (Fla. 1996); Howell v. State, 707 So.2d 674 (Fla. 1998);

Ral eigh v. State, 705 So.2d 1324, 1331 (Fla. 1997); Sliney v.

State, 699 So.2d 662, 672 (Fla. 1997); Heath v. State, 648 So. 2d

660, 665-66 (Fla. 1994); Brown v. State, 721 So.2d 274, 282

(Fla. 1998), wherein the court upheld the inposition of the
death penalty for Brown despite the fact that he asserted that
there was disparate treatnment with his co-defendant M Guire who
pled guilty to second-degree nurder punishable by 40 years in
exchange for his promse to testify against Brown. Upon
reviewing the facts of the case the Court held that the tria
court acted within its discretion in inmposing the death penalty

for Brown. 721 So.2d at 282.
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In Sexton v. State, So.2d __ , 25 Fla.L.Wekly S18 (FIl a.
2000), the Court held that:

According to Sexton’s argunent that the
death penalty is disproportionate, as we
have often stated, the death penalty is
reserved “for the npbst aggravated and
unm tigated of nost serious crines.” (Clark
v. State, 609 So.2d 513, 516 (Fla. 1992)
(quoting State v. Dixon, 283 So.2d 1, 7
(FI a. 1993)). Thi s Cour t perforns
proportionality review to prevent t he
i nposition of “unusual” punishnent contrary
to Article 1, 8§ 17 of the Florida
Constitution. See Tillman v. State, 591
So.2d 167, 169 (Fla. 1991). I n deciding
whet her death is a proportionate penalty,
the Court nust consider the totality of the
circunstances of the case and conpare the
case with other capital cases. See Urbin v.
State, 714 So.2d 411, 416-17 (Fla. 1998).
“It is not a conparison between the nunbers
of aggravating and mitigating
circunstances.” Porter v. State, 564 So.2d
1060, 1064 (Fla. 1990).

When a co-defendant is equally as
cul pabl e or nor e cul pabl e t han t he
defendant, the disparate treatnent of the
co-defendant my render the defendant’s
puni shnent di sproportionate. See Larzelere
v. State, 676 So.2d 394, 406 (Fla. 1996).
Sexton clainms that his death sentence shoul d
be reversed because he is not nore cul pable
than the perpetrator of the crime, WIllie,
who received a sentence of 25 years in
prison. Nonet hel ess, if the defendant is
the nore cul pable participant in the crine,
di sparate treatnent of the co-defendant is
justified. See, |d. at 407. “A trial
court’s determ nation concer ni ng t he
relative cul pability of a co-perpetrator in
a first-degree nurder case is a finding of
fact and will be sustained on review if
supported by conpet ent subst anti al
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evi dence.” Puccio v. State, 701 So.2d 858,
860 (Fla. 1997).

The trial court’s thorough analysis in
the case of the trial court carefully
considered the culpability of Sexton and
WIllie. See Jennings v. State, 718 So.2d
144, 153 (Fla. 1998). As indicated by the
trial court sentencing order, the evidence
est abli shed beyond a reasonabl e doubt that
Sexton was the domi nating force behind the
murder of Joel and that he was far nore
cul pable than Wllie, the actual perpetrator
of the hom ci de.

25 FLW at S822.

The court further observed conparing the
ci rcunstances of this case to other cases in
which the death penalty has been inposed,
see Urbin, 714 So.2d at 1617, Sexton’s death
sentence was proportionate to other cases
where “master-m nds” have been sentenced to
deat h, even thought they did not actually
commt the nurder. See Larzelere, 676 So. 2d
at 407; Fotopoulos v. State, 608 So.2d 784,
792-94 (Fla. 1992).

In [ight of circunstances of this case,
including the existence of the CCP and
avoiding arrest aggravators, we find the
i nposition of the death penalty to be
proporti onate when conpared to other simlar
cases.
25 FLW at S823.
The trial court’s findings are:
(1) Hertz had been previously convicted of another capital
felony or of a felony involving the use or threat of violence to

the person. Specifically the court found:
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The unrebutted evidence of the State
established that the defendant, Looney, was
convicted of the crine of aggravated battery
in Volusia County, Florida. The aggravated
battery of fense occurred when t he def endant,
Looney, struck an approachi ng Daytona police
officer with the stolen Mistang of the
mur der victim Spears, duri ng t he
apprehension and capture of the defendants
by the Daytona police.

Al t hough the conmm ssion and conviction
of such offense occurred after the capita
felonies herein, the conm ssion thereof and
conviction therefore was prior to the trial
and sentencing herein and qualifies as an
aggravating circunstance especially in
denonstration of the propensity to commt
ot her violent crines.

(R 282).

(2) The murder was commtted while Hertz was engaged in the
conm ssion of a burglary, arson and robbery.

The trial court concluded that these crimes were clearly
est abl i shed observing that:

“after forcibly entering the victims
dwel I'ing, tying themup, taping their nouth,
nmet hodi cally ransacking their house and
sel ecting the property that they intended to
carry away, fl ammabl e accel erants of
gasoline, turpentine and lighter fluid were
spread throughout the dwelling. Defendant,
and co-defendants, then gathered around the
bed upon which the victinms had been pl aced
face down and engaged in further discussions
anong thenselves concerning the victinms’
fate, a brief exchange prior to repeatedly
firing bullets into the heads of the
victims. As they were |eaving, t he
fl anmabl e accel erants were ignited and the

-42 -



dwelling and bodies were engulfed in
flames.”

(Rl 282-283).

(3) The nurders were commtted for the purpose of avoiding
or preventing a lawful arrest or effecting an escape from
custody. The trial court opined that:

The evidence clearly established that
after the defendant, Looney, and co-
def endants had entered the dwelling and
subdued the victins that is was realized
that the victim Melanie King had gone to
school with the defendants Hertz and
Denpsey. At one point, the victim King and
her famly |lived across the street fromthe
Hertz famly. The defendants, Looney and
Hertz, initially discussed and determ ned
that they would | eave no wi tnesses and the
def endant Denpsey was infornmed of this. The
met hodi cal execution of the victinms by the
def endant and hi s co- def endant s with
mul tiple shots to the head and destruction
of the victinms’ home and bodies by fire to
elimnate evidence establishes a dom nate
notive to elimnate w tnesses and evidence
for the purpose for avoiding or preventing
arrest.

(RI'I 283).

(4) The crinme Looney committed was for pecuniary gain. 1In
merging this aggravating factor with the afore noted factor
concerning that the murder was conm tted during the course of a
burgl ary, arson or robbery, the trial court considered these two
factors as one. The court specifically found:

As established by the evidence, defendant
and his co-defendants canme upon the victinms’
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residence seeking to steal a car. V\hen
unable to gain entry into the residence by
subterfuge, after a forcible and violent
entry not were the keys stolen to the
Must ang whi ch the defendant was driving and
| ater captured in, but also cash and
substantial other property was stolen and
carried away by the defendant and his co-
def endant s.

(R 284).

(5) The capital nurders were commtted in a specially
hei nous, atrocious or cruel manner.

In reviewing the evidence presented, the trial court

summari zed as foll ow ng:

The evi dence i ntroduced clearly
established that the defendant Looney, and
his co-defendants were present in the

dwel ling of the victinms for over two hours
before the execution style nmurder of the
victims. The victins were forcibly subdued,
restrained and bound head and feet wth
their nouth and eyes covered with duct tape.
The entry into the dwelling was violent and
hostile and the wvictins were violently
informed that if they noved or resisted they
woul d be shot.

After deli berate di scussi on and deci si on
to elimnate the victinse as wtnesses
against them the defendant and his co-
def endants sprinkled and poured gasoline,
lighter fluid and turpentine throughout the
dwelling and its entrances. Havi ng been
bound, gagged, and placed face down in a
single bed for approximately two hours and
presumably able to hear the defendant and
hi s co-def endant s conversation and
di scussi ons and snel i ng t he [iquid
flanmabl es while the three defendants stood
around the bed armed wth pistols and
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(RI

rifles, the victim King suddenly stated “if
you are going to burn us please don’t shoot

us in the head.” The defendant Hertz
replied “Sorry can’t do that” and conmenced
to repeated firing his pistol into the
victinms’ head. The defendant, Looney,

i mmedi ately going in with a .30 caliber
rifle after which the defendant, Denpsey
fol | owed.

Both the victins were unquestionably
aware of their inpending doom | nmagine the
fear, terror, and extreme anxiety of each
victimwth their hands and feet tied, their
mout h and eyes bound by tape. The nedical
exam ner testified that the victinms’ deaths
were by gunshot wounds, not fire. He
further testified that he found fluid built
up in the lungs of both victinms indicating
that both victins lived a short tinme they
were initially shot. The co-defendant,
Denpsey, further testified that after the
ot hers opened fire with volleys to the heads
of the victims, he then fired two shots into
t he head of victimKeith Spears to make sure
t hat he was dead.

There can be no doubt that the nurders
of each victim was especially heinous,
atroci ous and cruel. Each nmurder was i ndeed
consci ousl ess, and pitiless, and was
undoubt edly unnecessarily torturous to the
Vi cti ns. The actions of the defendant
Looney were clearly vile, wi cked and
unnecessarily torturous and pitiless.
Al t hough understandably the recovery of
evi dence was substantially inmpaired by the
flames which engulfed the dwelling and
victinms' bodies, the victimSpears was found
by the nedi cal exam ner to have an entry and
exit wound consistent with a high-powered
rifle.

284- 285) .
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(6)

The capital murders were cold, calculated and

prenmeditated without any pretense of nor al

justification.

this aggravating factor, the trial court summarized:

The evidence established that the
def endant and his co-defendants deci ded t hat
they would steal a vehicle. The defendant,
Looney, arnmed hinmself with a pistol. He and
his co-defendants began to search for a
suitable victim and in the course thereof
found what they thought was a suitable
ci rcunmst ance upon com ng to the residence of
the victinms after their prior surveillance
of another residence. After their forcible
and violent entry and bi ndi ng and gaggi ng of
the victims, they conducted a two hour reign
of terror. The defendant and his conpani ons
clearly, calmy and cooly reflected upon a
careful plan or design to nmurder the victins
with deliberate ruthlessness and hei ght ened
premedi tation w thout pretense of |egal or
nor al justification. The pattern of
shooting the victins in the head exhibited a
deli berate intent to elimnate witnesses and
the actual manner in which the victins were
mur der ed denonstrates clearly that they were
executed in cold blood. Advance procurenment
of weapons had been made, the victins
offered no resistence or provocation and
their nmurders were carried out as a matter
of course after being bound and gagged.

or

| egal

In setting forth his reasons for determ ning

(RI1 286).*
4 Wil e Looney in Point Il does assail the avoid arrest,
CCP, HAC and pecuniary gain aggravating factor, the record

reveals and the case |aw supports each of those aggravating
factors being found beyond a reasonable doubt in th

case.
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The trial court found as to mtigation in Looney’'s case,
that the statutory mtigating factor of age of defendant, to-wt
20 years of age, was entitled to and should be given only
noder ate wei ght. (RI'I 286). As to all other non-statutory
mtigating factors, the trial court, (1) acknow edged that
Looney had a difficult childhood. Looney, as a baby, 18 nonths
ol d, was taken away fromhis natural nmother. He never knew his
real father, and had no contact with his nother until recently
and little contact with his grandnother. He was adopted by the
Looneys, however, they were controlling and systematically
prevented himfrom having any contact with his real nother and
grandnot her. He grew up believing that his natural relatives
did not want him believing that he had been rejected. The
court afforded this mtigation significant weight. (R 287).

(2) Wth regard to Looney havi ng no significant history and
no history of violence, nor being a problem which incarcerated
or while at trial, the trial court gave this factor margina
weight. (Rl 287).

(3) The court recogni zed Looney’ s remor sef ul ness.
Accordingly, this factor was given “nmoderate weight.” (RI'I
288) .

(4) Wth regard to the fact that punishnment by life

i npri sonment wi t hout the possibility of parole is a
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significantly harsh penalty, the trial court observed that this
alternative to the death penalty is not entitled to any
significant weight in light of the facts of the case. (RI'
288). The court further observed “the defendant also presents
inmtigation that the tinme between the decision to kill and the
killing may not have been sufficient to allow for cool and
t hought ful consideration. There is no proof therefore in the
record to the contrary, the evidence clearly refutes this and
clearly establishes otherwise. Accordingly, the court rejects
this mtigating circunstance.” (Rl 288).
(5) The court finally concluded that the possibility of
di sparate treatment between Looney and Denpsey was ar gued before
the jury for its significant consideration and gi ven substanti al
consi deration weight by the trial court herein. (Rl 288-290).
The court opi ned:
Al t hough in cross-exam nation testinony
Denpsey testified that he “guessed” he was
equal ly responsible for the acts commtted
by the three defendants on the night they
commtted their crimes and that he could
have |l eft several tinmes during the course of
t he defendants’ activity and chose not to do
so, the totality of the facts and
circunstances in the record conpletely and
substantially show that his dastardly
cul pability and role in this night of terror
was | ess than either of his co-defendants.
Apparently, Denpsey was the brightest
and best educated of the three but after the

initial violence and hostile entry into the
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victims’ dwelling his role was nmore of a
follower of Hertz and Looney who made the
deci si ons concerning killing the victinms and
burn down their dwelling in which he
reluctantly participated. When advi sed by
Hertz that he and Looney had deci ded to kil
the victins he was told by Hertz that if he
did not participate with them there was a
bull et for him al so.

The State also points out that when
Hertz and Looney came over to the place
where Denpsey (sic) working on the day of
the crimes Looney was arnmed with a .357
pi stol he was displaying. VWen the three
left to go steal a car, Denpsey took duct
tape to tape the car wi ndow t hey woul d break
in stealing a car. Denmpsey was never seen
driving either of the stolen vehicles of the
victins. At Wal-mart, only one and a half
hours after the nurders, Denpsey was qui et
and withdrawn while Hertz and Looney were
festive and showing off the stolen pick-up
and Miustang respectively, to the store
clerks as their new cars. Wen Denpsey and
Looney were arrested in Daytona, Looney was
armed with one of the nurder weapons on his
person whi |l e Denpsey was not armed. Denpsey
gave a detailed confession consistent with
the evidence |ess than 24 hours after the
murders. According to the Major Crum of the
Wakul | a Sheriff’ s Departnment who heard bot h,
Denmpsey gave the same consistent statenment
to himthat he gave in his testinony to the

jury. In both, Denpsey expressed genuine
renor se. Prior to their killing, Denpsey
had shown some conpassion for the victins
and | oosened tape cutting off their

circulation and placing a pillow under one
of the victinms’ head. Denpsey was the | ast
to fire his weapon according to his
testimony and believed Keith Spears was
al ready dead when he fired. This factor,
ably argued to the jury for its significant
consi deration and weight is entitled to and
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has been given substantial weight by the
trial court herein.

(RI'1 288-290).
Based on the trial courts findings of the aggravation and

mtigation, this case, unlike Ray, supra, is one of the nost

aggravated and | east mtigating capital nurders. See Fotopol ous

V. State, supra; Sexton v. State, supra; Jennings Vv. State,

supra; Brown v. State, supra; Sliney v. State, 699 So.2d at 672;

and Gore v. State, 706 So.2d 1328 (Fla. 1997).

Al'l relief nmust be denied as to Looney’s assertion that he
is entitled to relief based on either disparate treatnment
bet ween he and Denpsey or that this is not an appropriate death
case based on the aggravating and mtigation found by the tri al

court.
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| SSUE 11
VWHETHER FOUR OF THE SEVEN
AGGRAVATI NG FACTORS FOUND BY THE
TRI AL COURT WERE NOT PROVEN BEYOND
A REASONABLE DOUBT.

Looney next argues that the aggravator factors that the
murders were commtted to avoid arrest; that the murders were
cold, calculated and preneditated; that the nurders were
hei nous, atrocious and cruel; and that the nmurders were for
pecuniary gain are not supported by conpetent evidence and
proven beyond a reasonable doubt. As to each aggravating
factor, the State proved beyond a reasonabl e doubt that these
aggravators factors exists and that the evidence i s overwhel m ng

i n support of each.

1. Avoi d Arrest

The State would readily adnmit that in order to support this
aggravating factor, it nust show that the “sole or dom nate

nmotive” for the killing was to elim nate witnesses. Jennings V.

State, 718 So.2d 144, 151 (Fla. 1998). Looney asserts that in
the instant case, the nere fact that the victins knew and coul d

identify the co-defendants was not sufficient to prove the

aggravating factor, citing Zack v. State, 753 So.2d 9, 20 (Fla.
2000). Stating that the trial courts findings are m sl eadi ng at
best, Looney argues that there was no evidence other than
Denpsey’ s testinony that Hertz knew or recognized Mel ani e King
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or that “Hertz knew who Melanie King was on July 27, 1997.”
(Appellant’s Brief at 40).

Denmpsey testified that he recogni zed Mel ani e King, that he
and Hertz went to school wth her. (RXVIl 1916-1917). Thi s
evidence is unrebutted by any testinony presented by Hertz.
Moreover, Karen King, Melanie’'s nother testified before the
trial judge at the Spencer hearing that she had lived in the
sane area for approximtely 27 years and that Hertz |ived across

the street. (RIV 480-481). The record also shows that Looney,

who had just noved to the area, wore gloves and a nmask, while
Hertz and Denpsey who had been there all their lives nade no
attenmpt to hide their appearances. The trailer was wthin
wal ki ng di stance of Tom Bull’s residence, where they had just
come and in the same nei ghborhood of all the other families.”
The defendants entered the nobile home fully arnmed. During the
two hours, they scared their victinms, they discussed the need to
elimnate the victins and, prior to the execution-style nmurders,
they poured gasoline throughout the trailer to assist in

covering up the crines.

These nurders were conmtted to avoid arrest. See Bates v.

State, 465 So.2d 490 (Fla. 1985); Oates v. State, 446 So.2d 90

5 Deputy Clarence Morrison prepared a map of the crine
scene and Hertz' house. The distance was less than 1 mle.
(RXI'V 1679, 1683).
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(Fla. 1984); Jennings v. State, 718 So.2d at 150, 151,

Riley v.

State, 366 So.2d 19, 22 (Fla. 1978); Correll v. State, 523 So.2d

562, 568 (Fla.

1998) ;

Trease v. State, 25 FLW S622, S623 (Fla. 2000),

1988); Knight v. State, 721 So.2d 287, 298 (Fla.

and see

especially Rodriguez v. State, 753 So.2d 29, 47-48 (Fla. 2000),

: . To establish the avoid-arrest
aggravat or when the nurder does not involve
a law enforcenent officer, the requisite
intent to avoid arrest nust be ‘very
strong,” Riley v. State, 366 So.2d 19, 22
(FI a. 1978); that is, the proof nust
denonstrate beyond a reasonabl e doubt that
t he victim was mur der ed sol ely or
predom nantly for the purpose of wtness
el i m nation. Ubin v. State, 714 So.2d 411
(Fla. 1998); Consalvo v. State, 697 So.2d
805 (Fla. 1996), cert. denied, 523 U S
1109, 118 S.Ct. 1681, 140 L.Ed.2d 819
(1998). Additionally, a nurder may be both
CCP and conmtted to avoid arrest as |long as
distinct facts support each circunstance.
Stein v. State, 632 So.2d 1361 (Fla. 1994).
The facts supporting CCP nust focus on the
manner in which the crine was executed,
e.g., advance procurenent of weapon, | ack of
provocation, killing carried out as a matter
of course, whereas the facts supporting
commi ssion to avoid arrest nmust focus on the
def endant’ s notivation for the crime. 1d.

Here, the court found the avoid-arrest
aggr avat or based on t he foll ow ng
circunstances: Manuel Rodriguez knew the
Josephs; he knew the Josephs were home when
he entered their apartnent; he armed hi nsel f
bef orehand with a gun and | atex gloves; he
told Luis Rodriguez to put on a pair of the
gl oves and not to touch anything; there was
an outstanding warrant for Manuel’s arrest
and Manuel knew that if he was identified he
would likely go to jail for a |engthy
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period; after he shot the Josephs, he
ordered Luis to shoot Abraham each of the
victinms was shot nore than once and each was
shot from close range in the head; Abraham
was shot not only with the gun used by Luis,

she was also shot in the head with the gun
used by Manuel; and Mnuel told WMl akoff
after the murders that he ‘nade sure they
were all dead.” W find that this evidence
is sufficient to support the finding that

the nurders were commtted to avoid arrest.

753 So.2d at 47-48.
Thi s aggravator was clearly proven.

2. Col d, Cal cul ated and Preneditated

Citing Jackson v. State, 648 So.2d 85, 89 (Fla. 1994), and

Walls v. State, 641 So.2d 381, 388 (Fla. 1994), Looney sets

forth the elements to be proven that, a nurder is cold,
cal culated and prenmeditated w thout noral justification. He
observes that “the three elenents of CCP which require proof
beyond a reasonabl e doubt are that the homcide 1) was “the
product of cool and calm reflection not an act pronpted by
enotional frenzy, panic or a fit of rage (cold),” 2) resulted
from the defendant’s “careful plan or prearranged design to
commt nurder before the fatal incident (calculated),” and 3)
was comm tted after “heightened preneditation (preneditated).”
(Appellant’s Brief at 41). \Vhile admtting that the evidence
was cold and cal cul ated, Looney takes issue with the fact that

the evidence did not support the heightened preneditation
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el ement of this aggravating factor. (Appellant’s Brief at 42).
Such a contention is without nerit.

In Rodriguez v. State, 753 So.2d 29, 46 (Fla. 2000), this

Court observed

: here, the Court found CCP based on
the foll owi ng facts: Manuel Rodriguez call ed
Louis Rodriguez to elicit his assistance in
the crime; Manuel planned a ruse to enter
t he apartnent but fornul ated a back-up plan
to force his way into the apartnment if the
plan failed; Mnuel armed hinself with a
| oaded handgun and two pairs of | atex gl oves
so as to not to leave any fingerprints in
the apartnent if the initial plan did not
wor k; Manuel fired an additional shot into
each victim from close range to nmke sure
t hey were dead; none of the elderly victins
of fered any resistance; each victi mwas shot
whil e seated and fully conpliant; and Manuel
told Mal akoff that he made certain that the
victins were dead.

753 So.2d at 46.

It is inconceivable to suggest that facts in the instant
case do not parallel those facts found in Rodriguez in support
of the CCP factor. Hertz, Looney and Denmpsey detern ned that
t hey needed an autonobile because they were tired of getting
around on foot; Hertz, Looney and Denpsey planned to find and in
fact did find vehicles that they wanted to steal and then
pl anned a ruse to enter the nobile hone by pretending to need to
use the tel ephone; they gained entrance to the hone after fully

arm ng themselves with |oaded handguns and weapons, Looney
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wearing gloves and a mask; after ransacking the house and
di scussi ng how t hey were going to execute the victinms, Hertz and
Looney doused the nobile home with an accelerant to cover-up
their dastardly deeds; Hertz and Looney and finally Denpsey
fired shots into the heads of their victinms at close range and
shot enough tinmes to make sure their victins were dead and to
guarantee no wi t nesses; Hertz and Looney torched the nobil e hone
whi ch ensured that no victinms remained alive. Finally, Hertz
and Looney, after doing all they could to ensure that their
victins were dead, split up the proceeds with Denpsey and then
they all fled. Clearly the aforenoted facts which were
summarized by the trial court are the identical scenario found
by this Court in Rodriguez to conjure up a cold, calcul ated,

premedi tated nurder. See Knight v. State, 746 So.2d 423, 435

(Fla. 1998); Nelson v. State, 748 So.2d 237, 244 (Fla. 1999);

Alston v. State, 723 So.2d 148, 162 (Fla. 1998); Kay v. State,

727 So.2d 227, 229 (Fla. 1998); Bell v. State, 699 So.2d 674,

677 (Fla. 1997) and Jennings v. State, 718 So.2d 144, 152 (Fl a.

1998).
No relief should be granted as to this claim

3. Hei nous, Atroci ous and Cruel

Looney next argues that the record does not establish

hei nous, atrocious and cruel because there is insufficient
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evidence to show that the victinms suffered great pain, or did

not die imediately. Citing Brown v. State, 721 So.2d 274, 277

(Fla. 1998), Looney argues that “HAC is proper ‘only in
torturous nurders -- those that events extrenme and outrageous
depravity as exenplified by the desire to inflict a heightened
degree of pain or utter indifference to or enjoynent of the
suffering of another.’” (Appellant’s Brief at 45).

The trial court <characterized the instant nurders as
execution-style nurders where the victins were held at gun point
for over two hours, bound and taped |Iying face down in bed. The
record further reveals and the trial court found that prior to
bei ng shot to death, the co-defendants “sprinkled and poured
gasoline, lighter fluid and turpentine throughout the dwelling
and its entrances.” The record supports and the trial court
found that Mel ani e King aware t hat accel erants were bei ng doused
t hroughout the trailer indicated that she would rather burn-up
t han be shot in the head. Hertz comenced repeatedly firing his
pi stol into the victinms’ heads. Looney i nmedi ately foll owed and
t hen Denpsey fired the |last two shots. The trial court found
the nedical exam ner found entry and exist wounds that were
consistent with rifle shot wounds. Looney, of course, carried

arifle.
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In Alston v. State, 723 So.2d 148, 160-161 (Fla. 1998), this

Court affirmed the finding that the nurder was heinous,
atroci ous and cruel where the victimJanes Coon was forced into
his own car and spent thirty mnutes inside the car with Al ston
and his co-defendant repeatedly begging for his life. Coon was
taken out of the vehicle in a renpte location in Jacksonville
and “vividly contenplated his death for a mninum of thirty
m nutes.” 723 So.2d at 161. The record reflects and the
opi ni on states:

: the words of Janmes Coon are
haunting, “Jesus, Jesus, please let ne live
so that | can finish college.” The
def endant’s acconplice shot the decedent
once, and it appears that this shot was not
fatal .

Not content with this assurance fromthe
acconmplice, defendant took the firearm from
the acconplice and went to the victim who
was alive, moaning, and James Coon held up
his hand as if to fend off further attacks.
The defendant then shot Janmes Coon at | east
two (2) times, and there is no question that
Janmes Coon was then rendered dead. It is
difficult for the court to imagine a nore
hei nous, atrocious or cruel manner  of
inflicting death upon an innocent citizen
who just happened to be in the path of this
def endant who was then a predator | ooking
for nmoney or other things of val ue.

723 So.2d at 161.
In Alston, the Florida Supreme Court in upholding the

hei nous, atrocious and cruel factor observed:
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Execution-style nmurders are not HAC unl ess
the state presents evidence to show sone
physical or mental torture of the victim
Hartley v. State, 686 So.2d 1316 (Fla.
1996), cert. denied, 522 U S. 825, 118 S.Ct.
86, 139 L.Ed.2d 43 (1997); Ferrell v. State,
686 So.2d 1324 (Fla. 1996), cert. denied,
520 U. S. 1173, 117 S.Ct. 1443, 137 L.Ed.2d
549 (1997). Regarding nmental torture, this
Court, in Preston v. State, 607 So.2d 404
(Fla. 1992), upheld the HAC aggravator where
t he defendant “forced the victimto drive to
a renote |ocation, nade her walk at knife
poi nt through a dark field, forced her to
di srobe, and then inflicted a wound certain
to be fatal.” 1d. at 409. We concl ude that
the victimundoubtedly “suffered great fear
and terror during the events leading up to

her nurder.” [d. at 409-10. In this case,
we find that the trial court’s findings are
supported by conpet ent, subst anti al
evi dence. Accordingly, we find no error

with the trial court’s | egal conclusion that
this mur der was especially hei nous,
atroci ous, or cruel.

723 So.2d at 161.

Li kewise, in Gore v. State, 706 So.2d 1328, 1335 (Fla

1997), wherein the court upheld the HAC aggravator providing:

Al t hough Elliot’s death by gunshot was
most |ikely instantaneous, we have hel d that
the action of the defendant preceding the
act ual killing are relevant to this
aggravator. Swafford, 533 So.2d at 277; see
also Smth v. State, 424 So.2d 727, 733
(Fla. 1982). We have also held that the
fear and enotional strain of the victimfrom
the events preceding the killings my
contribute to its heinous nature. Swafford,
533 So.2d at 277 (citations omtted). Here,
t here (S little doubt t hat El li ot
experienced terror fromthe nonent Gore took
the gun fromthe vehicles gl ove conpartnent.
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She had been abduct ed, handcuf f ed,
transported to a renote place, tightly
bound, and sexually battered, all under
threat of death. Her escape attenmpt ended
in vain with Gore draggi ng her back towards
t he house and finally shooting her.

706 So.2d at 1335.

See also Cave v. State, 727 So.2d 227, 229 (Fla. 1998)

(victimrenoved from conveni ence store at gun point, place in
t he backseat of her car where she was driven during a fifteento
ei ghteen m nute ride pleading for her life, renoved fromher car

and stabbed and then shot to death); Henyard v. State, 689 So. 2d

239, 253 (Fla. 1996) (Henyard and co-defendant stole Ms. Lew s’
car and abducted the Lewis fam ly, raped and attenpted to nurder
Ms. Lewis and killed her children by shooting themin the head
with a single gunshot wound. “In this case, the trial court
found the heinous, atrocious or cruel aggravating factor to be
present based upon the entire sequence of events, including the
fear and emotional trauma the children suffered during the
epi sode culmnating in their deaths and, contrary to Henyard's
assertion, not nmerely because they were young children.”), and

Watt v. State, 641 So.2d 1336, 1340-1341 (Fla. 1994) (evidence

shows that the victinms were subjected to at | east twenty nmi nutes
of abuse prior to their deaths. The victinms were killed in
front of each other and WII|iam Edwards begged for his life and
stated that he and Frances, his wife, had a two-year old
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daughter at honme. “Watt shot himin the chest. Upon seeing
her husband shot Frances Edwards began to cry and Watt then
shot her in the head while she was in a kneeling position.
Having w tnessed the shooting of his co-workers, M chael
Bornoosh started to pray. Watt put his gun to Bornoosh’s ear

and before he pulled the trigger told himto listen real close

to hear the bullet coni ng. When Wyatt realized that WIIliam
Edwards was still alive he went back and shot himin the head.”
HAC uphel d.)

The state would submt that in the instant case the facts
and circunst ances presented and found by the trial court support
the heinous, atrocious or cruel aggravating factor for these
mur der .

4. Pecuni ary Gain

The | ast assault on the aggravating factors found by the
trial court concerns whether the nurders were for pecuniary

gain. Citing Scull v. State, 533 So.2d 1137 (Fla. 1988), Looney

argues that the trial court made no finding that “the purpose of
the nmurder or the sole motive for the nurder was pecuniary
gain.” The record reflects, however, that the trial court
merged this aggravating factor with the fact that the capita
felony was comm tted during the course of a burglary, arson or

robbery. The State would submt that having nerged the two, the
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trial court was correct in setting forth the basis for doi ng so.
Hertz, Looney and Denpsey approached Melanie King’s and Keith
Spears’ abode with a purpose of stealing a black Miustang and
white Ford Ranger. Upon gaining entry into the nobile hone,
their thievery i nmedi ately escal ated to anyt hi ng val uabl e on t he
prem ses including VCR s, TV s and approximately fifteen hundred
dollars in cash. There is absolutely no basis to suggest that
there was any other notive, let alone the sole or dom nate

notive for these murders but robbery and pecuniary gain. See

Hldwin v. State, 727 So.2d 193, 194-95 (1998); Bates v. State,
750 So.2d 617 (Fla. 1999).

5. Har nl ess Error

Looney further argues that even should this Court strike any
of the four aforenoted aggravating factors conpl ai ned of, the
remai ni ng aggravating factors when conpared with the mtigation
presented would render any error harnful in this sentencing
proceedi ng.

First, none of the aggravating factors found by the tri al
court are suspect. The trial court properly found each proven
beyond a reasonabl e doubt. Even assum ng for a nmonment, however
that an aggravating factor is found wanting, facts and
circunmstances supporting the remaining factors and the

mtigation found by the trial court, wuld render any
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erroneously found aggravating factor to be harm ess error beyond

a reasonabl e doubt. See Zakrzewski v. State, 717 So.2d 488

(Fla. 1998) (harm ess error when HAC struck); Knight v. State,

746 So.2d 423, 435 (Fla. 1998) (striking HAC harm ess error);

Jones v. State, 748 So.2d 1012, 1027 (Fla. 1999) (striking avoid

arrest harmess error); Zack v. State, 753 So.2d 9, 20 (Fla

2000) (striking avoid arrest factor harmnl ess error).
Based on the foregoing the State would urge this Court to
deny all relief as to Issue Il on appeal.
ISSUE 111
VWHETHER THE TRI AL COURT | MPROPERLY
EXCUSED FOR CAUSE VENI RE MEMBER
WHOSE OPPOSITION TO THE DEATH
PENALTY MAY HAVE PREVENTED OR
SUBSTANTI ALLY | MPAI RED HER ABI LI TY
TO PERFORM AS A JUROR
Looney argues that Mchelle Free was “inperm ssibly struck
from the jury venire on the erroneous grounds that her

opposition to the death penalty rose to the Ievel of exclusion

under Wtherspoon v. Illinois, 391 US. 510 (1968), and

Wai nwight v. Wtt, 469 U S. 412 (1985).” (Appellant’s Brief at

53).
The record reflects that Ms. Free was specifically asked

MR. MEGGS: Ms. Free, we are asking sone
guestions about your feelings about the
death penalty, so | have just first off a
general question, and then we will get a
little nore specific.
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Do you hold any personal, religious, noral,
or consci entious scruples against t he
i nposition of the death penalty?

MS. FREE: No.

MR. MEGGS: Okay. So in an appropriate case,
you could vote to inpose the death penalty?

MS. FREE: Well, | don’t know if | could,
really. MW feeling is. even if soneone did
kKill soneone, it wouldn't bring that other
back just by killing.

MR. MEGGS: Well, here's kind of the posture
we're in here now. You know, this is kind
of informal, but the State is seeking the
death penalty in this case. And at the
conclusion of all of the evidence, when you
go back to deliberate, you are going to
return a verdict a guilty or not guilty or
sonme verdict dealing with this murder case.

If you do a verdict of quilty of first-
degree nmurder., then the death penalty is a
possibility. Could you vote to inpose -- to
convi ct sonebody when the death penalty is a
possibility?

MS. FREE: No., sir.

MR. MEGGS: You could not?
MS. FREE: No.

MR. MEGGS: Your Honor, | think at this point
she’'s --

THE COURT: Do you have any other questions?
Al right, M. Cumm ngs?

MR. CUMM NGS: Ms. Free, you saying you can't
even vote in the guilt phase whether the
person is guilty or innocent because you
know that there is a possibility of the
death penalty, is that correct?
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MS. FREE: Yeah.

MR. CUMM NGS: Okay. Could you vote in the
guilt of innocent phase if you knew that the
possibility was |life in prison wthout
par ol e?

MS. FREE: Yes, | could do that.
MR. CUMM NGS: You could do that?
MS. FREE: Uh- huh.

MR CUM NGS: So, in the situation that
we're in today, there is two choices. Are
you aware that whatever your choice is, it
goes as a group recomendation to the jury?

MS. FREE: Uh- huh.

MR. CUMM NGS: Six to six or, whatever way it
| ooks like, its just a recommendati on.

MS. FREE: Yeah. Uh-huh.

MR. CUMM NGS: Could you sit in a panel and
di scuss with you fellowjurors your feelings
why the death penalty wasn’'t appropriate in
t hat case?

MS. FREE: Yes.

MR. CUMM NGS: You could certainly try to
I Npose your opinion on others.

MS. FREE: | would try.

MR CUMNGS: And you listen to them
woul dn’ t you?

MS. FREE: Yes.

MR. CUMM NGS: So assum ng you have all this
di scussion, an open discussion about the
possibility of one sentence or the other,
are you going to tell us today that you

-65 -



still coul dn’t partici pate in t hat

di scussion if vou were on a jury?

MS. FREE: | just don't believe that | could
actually be -- take a person life. Even i f
they were found quilty of Kkilling soneone, |

would just rather them spend the rest of
their life in jail because its not going to

bring the person back., anyway.

MR. CUWMM NGS: And that’'s true.
MS. FREE: Yeah, so --

MR CUMWM NGS: So you wuld have your
opportunity, then, to express your opinions
as to why this person would spend the rest
of his natural life in prison, never getting
out .

MS. FREE: Yeah.

MR. CUMM NGS: You’'d have the ability to try
to convince others --

MS. FREE: | would try, yeah
MR. CUMM NGS: You would try. But you don’t

necessarily want to be in that position, do
you?

MS. FREE: Well., | nmean., if | am it wouldn't
nmatter. My opinionis | just would not want
to take soneone else’s |ife, just because --
| nmean, | know it’s bad that they Kkilled

soneone or anvbody Kkills anvbody, but it

woul dn’t bring that person back.

MR. CUWM NGS: That’'s true about that. So
you coul d get by the guilt phase to get into
t hi s di scussi on about what’'s appropriate and
you coul d express your opinion?

MS. FREE: Yes.
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MR. CUMM NGS: So you could sit on the jury
part where it’s guilt or innocence?

MS. FREE: | believe | could, yes.

MR. CUWMM NGS: Okay. But once you get to the
other point, you're a little hesitant, but
you could go in there and express your
opinion to the jurors?

MS. FREE: Yes, sir.

MR. CUMM NGS: This is the way | feel, this
is why | feel it, this is why | think life
wi t hout parole is appropriate; you could do
that, couldn’t you?

MS. FREE: Yes.
(RI'V 170-175) (Enphasis added). Follow ng a series of questions
with regard to whether Ms. Free knew anything about the facts
and circunstances of the case, the State sought cause chall enges
as to Ms. Kinsey and Ms. Free:

MR. MEGGS: Judge, as a matter of |aw,

t hi nk Ms. Ki nsey and Ms. Free are
disqualified from sitting on this jury.
They both has said, w thout regard to what
M. Cumm ngs asked them they both have said
they could not vote to inpose the death
penalty and that they would express their
views, but both of them have stated they
could not -- one said she could not do it
unless it was her daughter. Well, it’s not
her daughter.

And this one said she could not do it and
she would try to talk the other one’s out of
doing it. So we're trying to pick a jury
that will followthe |aw, and the lawis the
death penalty is appropriate in Florida. As
so | would ask that both of these be excused
for cause.
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If they were to sit on the jury, we have two
al ready who have made up their mnd, that it
doesn’t matter what we present, they re not
going to vote for the death penalty. And
that’s grounds for cause under Witt. I
guess that’s a U S Suprene Court case.

THE COURT: Alright.

MR. CUMM NGS: Judge, if | could just have a
m nute here to nmake a note. | believe the
State nmay have a better argunent wth
reference to Ms. Kinsey, the second juror.

But as to Ms. Free, | don't think their
argument is as strong. She’s certainly
going to go in there, she’s going to try to
i npose her opinion, she's going to follow
the | aw.

Initially she couldn't even vote in the
guilt phase, but she turned that around; she
could vote in the guilt phase.

| don’t believe, in respect to M. Free,
that the State has as good a case for cause
under Wtt as they do in Kinsey. |"d ask

the Court not to excuse Ms. Free for cause.

Ms. Kinsey, she did say absolutely no to ny
final question, trying to sinplify things.

THE COURT: Anything further?

MR. THOMPSON: Judge, | would object to the
excusal of both M. Kinsey and M. Free.
They both indicated that they could vote in
the gquilt or innocence phase, and these
defendants are entitled to a cross-section
of the commnity, and so far we have three
peopl e come in here.

Two of them have reservations about the

deat h penal ty. If we excuse people based
upon their hesitancy to vote to inpose a
death penalty, when they can still vote in
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(RIV 176-

The

the guilty and innocence phase, we're
depriving M. Hertz of a right to a jury
that represents a cross-section of the
conmuni ty.

THE COURT: | don’t think either of these
jurors indicated they could be fair and
inpartial in all the phases of this case
and 1'’m going to have to grant the State’s
motion and to Ms. Kinsey and Ms. Free.

MR. CUM NGS: So is that a court standard,
that we need to ask whether they can be fair
and inpartial in each phase?

THE COURT: Well, both of the juror indicated
and said that under no circunmstances woul d
they vote in favor of the death penalty. |
don’t think there was any equi vocati on.

There was, | grant you, perhaps a little
more maybe with -- well, |’m not sure. I
think perhaps mre with M. Kinsey than
there was with Ms. Free, for that matter.

| think under Wtt both of themare properly
excused, if the State requests a challenge
for cause.

179).

record reflects that on three separate occasions M.

Free testified that she could not inpose the death penalty “even

if sonmeone did kill soneone, it wouldn’t bring that other person

back j ust

by killing them” (RIV 171, 173, 174). Counsels for

Hertz and Looney attenpted to rehabilitate Ms. Free under a

m sconcei ved notion that because a juror may be willing

to

convict a defendant of first-degree nurder, there is no need for

that juror to have an open mnd with regard to both
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aggravation and mtigation to be presented in the penalty phase
of a case. Clearly, M. Free could not do that, she was
unequi vocal with regard to her stance that she would try and

convince others that death was not appropriate “no matter what

t he aggravation or |ack of mtigation mght show.” “M opinion
is I just would not want to take soneone else's life, just
because -- | nmean, | know it’s bad that they killed soneone or

anybody kills anybody, but it wouldn't bring that person back.”

(RIV 174).

In San Martin v. State, 717 So.2d 462, 467-468 (Fla. 1998),
this Court observed:
Finally, San Martin clains t hat

prospective jurors that did not believe in
t he death penalty were i nproperly elim nated

by perenptory or cause challenges. As
United Suprene Court explained in Lockhart,
i ndividuals “who cannot and will not

conscientiously obey the lawwith respect to
one of the issues in a capital case” are
subj ect to renmoval for cause. Lockhart, 476
UsS at 176, 106 S.Ct. 1758. In addition,
“the State may properly exercise its
perenptory challenges to strike prospective
jurors who are opposed to the death penalty,
but not subject to challenges for cause .

[ because] [b]oth parties have the right to
perenptory strike “persons thought to be
inclined against their interest”.” (cite
om tted). In order to state a claim
regarding the striking of a juror for his or
her views on the death penalty, San Martin
woul d have to identify a specific instance
where a prospective juror was renoved for
cause even though the jurors view on capital
puni shnent woul d not “prevent or
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substantially inpair the perfornmance of [the
jurors] duties as a juror in accordance with
[the jurors] instructions and [the jurors]
oath.” MWainwight v. Wtt, 469 U S. at 424,
105 S. Ct. 844 (quoting Adans v. Texas, 448
U S. 38, 44, 100 S.Ct. 2521, 65 L.Ed.2d 581
(1980)) (clarifying decision in Wtherspoon
v. Illinois, 391 U.S. 510, 88 S.Ct. 1770, 20
L. Ed.2d 776 (1968).

717 So.2d at 461-462.

Li kewi se in Kearse v. State, So.2d __, 25 Fla.L.Wekly

S507 (Fla. 2000), the Court rejected Kearse' s challenge to the
State’s cause chall enge of Juror Jerenmy. The Court observed

: the test for determning juror
conpetency is whether the juror can |ay
aside any bias or prejudice and render a
verdict solely on the evidence presented and
the instruction on the law given by the
court. See Lusk v. State, 446 So.2d 1038,
1041 (Fla. 1984). A juror nust be excused
for cause if any reasonabl e doubt exist as
to whether the juror posses an inpartial
state of m nd. See Bryan v. State, 656
So.2d 426, 428 (Fla. 1995). A trial court
has great discretion when deciding whether
to grant or deny a chall enge for cause based
on jurors inconpetency. See Pentacose V.
State, 545 So.2d 861 (Fla. 1989). The
decision to deny a challenge for cause w ||
be upheld on appeal if there is support in
the record for the decision. See Gore v.
State, 706 So.2d 1328, 1332 (Fla. 1997),
cert. denied, 525 U. S. 892, 119 S.Ct. 212,
142 L.Ed.2d 174 (1998). “In reviewi ng a
claim of error such as this we have
recogni zed that the trial court has a unique
vant age point in the determ nation of juror
bi as. The trial court is able to see the

jurors’ voir dire responses and make
observati ons whi ch si nmply cannot be
di scerned from an appellate record.” Smth
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v. State, 699 So.2d 629, 635-36 (Fla. 1997),
cert. denied, 523 U.S. 1008, 118 S.Ct. 1194,
140 L. Ed.2d 323 and cert. denied, 523 U S.
1020, 118 S.Ct. 1300, 140 L.Ed.2d 466
(1998); see also Taylor v. State, 638 So.2d
30, 32 (Fla. 1994). It is the trial court’s
duty to determ ne a challenge for cause is
proper. See Smth, 699 So.2d at 636.

The trial courts finding that Juror
Jeremy’s views would have substantially
inpaired her performance as a juror is
adequatel y supported by t he record.
Thr oughout questioning by the State and
def ense counsel Jereny stated that her
feelings about the death penalty would
inpair her ability to follow the |aw and
that she just could not see herself voting
for death when she knew that a true life
sentence was an alternative. Thus, there
was no error in dismssing Jereny for cause.

25 Fla. L. Weekly at S509. See also Fernandez v. State, 730 So. 2d

277, 281 (Fla. 1999); Hill v. State, 477 So.2d 553, 555-556

(Fla. 1985) and Taylor v. State, 638 So.2d 30-32 (Fla. 1994).

Based on the foregoing there is absolutely no question that
Ms. Free could not sit as a fair and inpartial juror wthout
substantially inpairing her performance in accordance with both
the jurors instructions and/or oath. All relief nust be denied
as to this claim
| SSUE |V
VWHETHER THE TRI AL COURT ERRED | N
DENYI NG THE DEFENSE'S MOTION TO

REQUI RE UNANI MOUS VERDI CTS AT THE
PENALTY PHASE
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Citing to Apprendi v. New Jersey, 120 S.Ct. 2348 (2000),
Looney argues that “any fact that increases the penalty for a
crime beyond the prescribed statutory maxi num nust be subnmitted
to a jury, and proven beyond a reasonable doubt.” 120 S.Ct. at
2362-63. In light of the foregoing, Looney argues that under
Florida s death penalty schene the juries recomendation i s not
unanimous nor is the jury required to tell anyone what
aggravation is found. Looney invites this Court *“in light of
Apprendi” to reexamne the mmjority vote practice in jury
capi tal sentencing and require jury unanimty, including but not
limted to the existence of any aggravating factors and as to
the recommended sentence. (Appellant’s Brief at 63).

First and forenost, this issue is not properly before the
Court since the argunents presented herein were never presented
to the trial court. Indeed it would have been an inpossibility
since Looney’'s gquilt phase and penalty phase trial ended
approximately five and a half nonths before the Apprendi
deci sion was rendered by the United States Suprene Court, June
26, 2000. Second, albeit Looney filed a notion to declare
Florida s death penalty unconstitutional based on Schad v.
Arizona (Rl 39-50), argunents contained therein were based on

the United States Suprenme Court’s decision in Schad v. Arizona,

501 U. S. 624, 111 S.Ct. 2491, 115 L.Ed.2d 555 (1991) concerning
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whet her the statute, in Florida, not requiring a majority of
jurors to determne any specific aggravating factor is
arbitrary, capricious and results in a sentence that | acks
reliability and is fundanentally wunfair in violation of the
Si xth, Eight and Fourteenth Anmendnents to the United States
Constitution. The trial court summarily denied said notion on
April 16, 1999. (Rl 116). Third, the record is clear that the
trial court was never specifically asked to rule on any witten
nmotion to require that the jury's death recommendation be
unani nmous. Absent a specific objection or nmotion, Hertz is
entitled no relief. Fourth, even assum ng for a nmonment that
sonet hing that Looney’s counsel may have said at trial would

have legitimately raised this claim the decision in Apprendi V.

New Jersey, supra, is in opposite to the issue of whether a jury

recomendati on should be unani nous. Apprendi requires that a
fact that is used to increase the statutory maxi num be treated
as a elenment of the crinme; which did not change the
jurisprudence of any capital sentencing schene. Mor eover and

more inportantly, a majority of the court in Apprendi Vv. New

Jersey recogni zed that that deci sion was i napplicable to capital
death penalty schenes. “Finally, this Court has previously
consi dered and rejected the argunent that the principles guiding

our decision today render invalid state capital sentencing
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schemes requiring judges after a jury verdict holding a
defendant guilty of a capital crime, to find specific
aggravating factors before i nposing a sentence of death. Walton

v. Arizona. (Cite omtted).”

Term nally, Looney has not asserted that the jury, rather
t han the judge, nust determ ne the appropriate penalty. Looney
only argues that any jury recomendati on needs to be unani nous.
Clearly, the core result in Apprendi deals with whether the jury
must return a verdict with regard to an elenment of a crine, not
whet her a judge can determ ne the appropriate sentence based on
aggravating and mtigating circunstances of a death eligible
def endant who has been convicted by a jury of first-degree
nmur der . It is submtted that neither the mjority nor the
di ssent in Apprendi would take issue with this statenent.

In State v. Weeks, 2000 W. 1694002 (Del . Nov. 9, 2000), the

Del aware Supreme Court rejected a due process challenge to
Del aware’ s bi furcated capital punishnment procedure because they
were “not persuaded that Apprendi’s reach extends to state
capital sentencing schenes in which judges are required to find
specific aggravating factors before inposing a sentence of
deat h.” Citing Apprendi, 120 S.Ct. at 2366, and Walton v.
Arizona, 497 U S. 639, 647-49 (1990). The Del aware Suprene

Court expl ained that the aggravating factor set forth in Section
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4209 of the Delaware statutes did not constitute additional
el ements of capital nurder separate from the elenments required
to be established by the State in the guilt phase. Finding of
an aggravating factors does not “expose the defendant to a
greater punishment than that authorized by the jury' s guilty
verdict.” 1d., quoting Apprendi, 120 S.Ct. at 2365.

Based on the foregoing, all relief nust be denied as to

| ssue |V.
| SSUE V
VWHETHER THE TRI AL COURT ERRED I N
ADM TTI NG CRI ME SCENE PHOTOGRAPHS
AND AUTOPSY PHOTOGRAPHS.

Hertz and Looney both objected to the adm ssion of State’'s
Exhibit #1-C, arguing that the picture’s value was only to
inflame the jury rather than to present relevant evidence.
Hertz and Looney argued that two other photographs, State
Exhi bits #1-T and #1-U, sufficiently showed the crinme scene and
outline of where the bodies had I ain on the bed and therefore it
was unnecessary to admt Exhibit #1-C which showed the same
scene but with the bodies in place as found by the crine scene
i nvestigators. Hertz and Looney al so objected to the adm ssion
of autopsy photographs of the bodies, specifically State
Exhi bits #39-A through #39-E because they were unnecessary to

illustrate any testinony being presented by the nmedical
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exam ner. Finally, the defense objected to the use of the DOAR
system used to publish the pictures on a television screen
before the jury. (RXIIIl 1545, 1554, 1584, 1592, 1590-1593).

A. The Crinme Scene Photograph Exhibit #1-C

VWil e acknow edging that the test for admissibility of
phot ographs wunder Florida law is relevancy rather than

necessity, citing Pope v. State, 679 So.2d 710, 713 (Fla. 1996),

Hertz and Looney argues that because the nurders were conmmtted
as a result of gunshot wounds, any evidence regardi ng the arson
and the destruction of evidence at the crime scene was not
rel evant and was done for the sole purpose of inflam ng the
jury. Such a contention is without nmerit for a nunber of

reasons. First, Hertz and Looney cited Od Chief v. United

States, 519 U.S. 173 (1997), for the proposition that when a
defendant stipulates to a fact, thereby elimnating any dispute
over the fact, the court nmust utilize a balancing test under
Fl orida Rule of Evidence 403. If the probative value of the
evidence is substantially outwei ghed by the danger of an unfair
prejudi ce or the needl ess presentation of cunul ative evi dence,
then the evidence should not be admtted. (Appellant’s Brief at
68) . Qddly enough, in the instant case, neither Hertz nor
Looney pled guilty to the arson charges. Thus, the State was

required to go forward and prove the facts that the torching of
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Mel ani e King's and Keith Spears’ nobile hone was arson. To do
that, the State presented the testinmony of |aw enforcenent
investigators from the State Fire Mrshall’s Office, in
particul ar John Gunn, who testified that the kind of damage t hat
was done by the fire does not happen unless an accelerant is
used. (RXI'I'I 1628). Since a fire can destroy much of the
accelerant itself, one has to probe the evidence. John Gunn
testified that in | ooking at State’'s Exhibit #1-C - that picture
denonstrated where the accel erant was used. (RXlII| 1633-1634).
He observed that the liquid accel erant was placed around the
base of the bed and on the victinms clothing. Clearly, in
showi ng where the bodies were |ocated when the police first
arrived at the crinme scene, it aided M. Gunn as well as the
jury in understanding that any articles underneath the victins
in State’s Exhibit #1-T and #1-U would have evidence of the
accelerant.® Additionally, the testinony of Shawn Yao who took
pi ctures of the male’s and female’ s clothing remants renmoved
from the bodies, explains that Exhibit #1-C showed remants of
clothing of shorts, underwear that were unburned on the bed
underneath the female torso. Also it showed there was unburned

clothing near the genitalia area of the male and that there was

6 Chem st Janes Carver testified that accelerants were
found on the remants of the victinms’ clothing and the pillow
found under Melanie King's head. (RXIV 1662-1665).
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foam found under the head of the female. It was his view that
the clothing was protected by the bodies. (RXI'l'l 1554- 1555,
1569- 1571).

Second, State Exhibits #1-A through #1-U reflects a nunber
of areas of the crine scene, not just the burned trailer as
suggested by Looney. For exanple, #1-A was a picture of the
trailer; #1-B was the front of the trailer showing the burn
damage in front; #1-C showed the bedroom photograph with the
bodi es in place, specifically showi ng the box springs of the bed
with the bodies lying there face down; that around the bed
pl ywood had to be put down to secure the area based on the
extent of the damage; #1-D was an overview of the kitchen and
living room area; #1-E was the front of the trailer; #1-F was
anot her picture of the trailer; #1-G was yet another picture of
the trailer from another angle; #1-H was the trailer and where
the propane tank was; #1-1 and #1-J were overhead views; #1-K
was the back of the trailer; #1-L was tire tracks; #1-Mwas nore
tire tracks; #1-N was a picture of the propane tank from the
trailer entry; #1-O was the fire danage done to the propane
tank; #1-P was the kitchen area; #1-Q was anot her picture of the
kitchen area; #1-R was a picture of the bedroom area where the
bodi es were found; #1-S was an overview picture of the area; #1-

T was an el evated view where the bodies were | ocated, however
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the debris had been cleared and there were no bodies but the
outline was there where the bodies were could be seen; #1-U
showed a closer picture of the area not burned where the bodies
were | aying and where the projectiles were found. (RXIIIl 1560-
1569) .

Third, State Exhibits #2-C showed pictures of where the
cartridges were found around the bed. That picture in
conjunction with the pictures of the trailer making up State’'s
Exhibit #1-A through #1-U, helped explain the testinony
concerning the cartridges found and why it was difficult to
ascertain and identify the nunber of cartridges found at the
crime scene; (RXIIl 1576-1579) and that nore than seven
cartridges were found.

Citing Ruiz v. State, 743 So.2d 1, 8 (Fla. 1999), Looney

argues that State s Exhibit #1-C was unnecessary and prej udi ci al
and had no relevancy to the facts and circunstances of the
State’s case. State’'s Exhibit #1-C was relevant to explain the
circunstances of the crine. Absent a showing that the tria
court abused its discretion in allowing the adm ssion of said

phot ograph, no relief should be forthcom ng. See Zakrzewski V.

State, 717 So.2d 488, 494 (Fla. 1988); Nixon v. State, 572 So. 2d

1336, 1342 (Fla. 1990) (seven photographs of victimintroduced,

four showi ng the various positions of the victim s charred body
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tied to a tree at the crine scene to aid the detective in
explaining the condition of the crime scene when the police
arrived and three additional photographs taken at the coroner’s
of fice which showed the victims head and upper torso used to
expl ain the pathol ogist’s testinmony regardi ng the nature of the

victims injuries and the cause of her death); Gore v. State,

475 So. 2d 1205, 1208 (Fla. 1985) (all egedly gruesone photographs
of victim relevant to show condition of the body when first

di scovered by the police and to show consi derable pain inflicted

on victim; Alston v. State, 723 So.2d 148, 156 (Fla. 1998),
wherein the court authorized the adm ssion of a videotape
bal ancing the interest of Rule 403, Rules of Evidence, finding
t hat the vi deotape evidence was conmpelling and highly probative
of the issues in the case:

| ndeed, the conduct of the defendant at the
time that he talked to the reporters
i ndi cates consciousness of guilt, and the
prejudicial effect does not outweigh the
probative value under the balancing test
under 403.

723 So.2d at 156.
The court went on to say:

A trial judge's ruling on the adm ssibility
of evidence will not be disturbed but absent
an abuse of discretion. Kearse v. State,
662 So.2d 677, 684 (Fla. 1995); Blanco v.
State, 452 So.2d 520, 523 (Fla. 1984). W
agree with the trial court that the
subst ance of what was said on the videotape
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concern the <crime which appellant was
charged intended to prove a material fact;
thus, it was rel evant evi dence as defined by
Section 90.401, Florida Statutes (1995).
Wlliamson v. State, 681 So.2d 688, 696
(Fla. 1996), cert. denied, 520 U.S. 1200,
117 S.Ct. 1561, 137 L.Ed.2d 708 (1997), is
appl i cabl e. In WIlianmson, we recognize
t hat proper application of Section 90.403
requires a balancing test by the trial
j udge. Only when the wunfair prejudice
substantially outwei ghs the probative val ue
of the evidence nust the evidence be

excl uded. The trial court’s decision on
this issue conforns with out determ nation
in WIlliamon, and we find no abuse of

di scretion in admtting the evidence.

723 So.2d at 156. See also Mansfield v. State, 758 So.2d 636,

648 (Fla. 2000) (adm ssion of photographs depicting mutilation
of the victins genitalia and an autopsy photograph of victins

brain not an abuse of discretion), and Gudinas v. State, 693

So.2d 953, 963 (Fla. 1997); Pangburn v. State, 661 So.2d 1182

(Fla. 1995), and Wlson v. State, 436 So.2d 908 (Fla. 1983).

Looney’s reliance on Ruiz v. State, supra, is msplaced.

I n that case, the court reversed on other grounds but found that
it was error for the trial court to allowthe State to introduce
a bl ow-up photograph revealing the bloody and disfigured head
and upper torso of the victimduring the penalty phase of Ruiz’'s
trial. The court noted:

The record shows that the prosecutor

provi ded no rel evant basis for admtting the

bl ow-up at that point in the trial; the

standard size photograph from which the
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bl ow-up was nmade had al ready been shown to
the jury during the guilt phase.

743 So.2d at 8.
Clearly, that case is distinguishable from the facts and
ci rcunst ances herein.

B. Adm ssion of Autopsy Photographs

Looney next argues that it was error for the trial court to
allow the introduction of autopsy photographs because they
assert that the nmedical exam ner’s testinony, Dr. David Craig,
did not “rely at all on the photographs” and that adm ssion of
t he phot ographs was not harmnl ess error because of the “repul sive
i mge of intestines comng out of the body cavity, blown up to
a larger than life size.”

Dr. David Craig testified that when he prepared the autopsy
of the victinms he observed that both bodies were badly burned
with large portions of their extremties mssing, bones
fractured due to the burns, skulls partially burned away and
that it was extremely difficult to look at the bodies and
identify them In fact, positive identification occurred
through the victins’ teeth. (RXI''1 1580-1583). Def ense
counsel s objected at that point to the adm ssion of any autopsy
phot ogr aphs being introduced (RXIIl 1584-1587), and, follow ng
argument, the trial court denied the notions, finding that it
was necessary for the doctor to use the pictures to expl ain what
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he saw. (RXIlIl 1587). A renewed objection to the photographs
filed by defense counsel (RXIIl 1591), follow ng the testinony
by Dr. Craig that even though the skulls were burned, he was
able to locate two penetrati ng wounds that were consistent with
gunshot wounds that entered the skulls at trenendous force
causi ng extensive damage. (RXII1 1590). The trial court again
deni ed the objections to the photographs and found that question
arose as to how many bullets were actually shot and the pictures
m ght show or explain other possible wounds. (RXI'I'l 1592).
Def ense counsels then conplained about the size of the
tel evision nmonitor on which the pictures were broadcast. The
trial court |ooked at the nmonitor and its position in the
courtroom and found that the pictures were not inordinately
enl arged. (RXII1 1593).

Dr. Craig observed that State’s Exhibit #39-E was a picture
of the skull of Melanie King with two wounds to the head. He
could not discern however, the bullets’ path because of the
burned and shattered nature of the skull bone. It was his
testimony that he could not tell whether there were other wounds
on the body due to the conditions of the body. (RXIIIl 1594).
It was his view that death was caused by a gunshot wound or
gunshot wounds and that there was no evidence that the fire

caused the deat hs. He observed that the |ungs were congested
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and it was his view that Melanie King |ived one or two ninutes
after the gunshot wounds to her head. There was no soot in her
trachea. (RXIV 1594-1596). Autopsy pictures of M. Spears were
State’s Exhibit #39-A, B and C. Exhibit #39-A showed his torso
and abdomen, extensive burning on the right side; #39-B showed
extensive burns with portions of the | egs burned away, and #39-C
showed a severely burned skull. (RXIV 1596-1597).

Dr. Craig testified that from #39- A you could see that the
burns were down through the skin in the chest and it woul d have
been inpossible to detect whether there was any injuries other
t han t he gunshot wounds to the back of the neck of Keith Spears.
The burns were so severe and intense that in fact the nuscle was
gone and his intestines were exposed. It was clear that the
gunshot wound was through the posterior portion of the skull
Dr. Craig opined that the exit wound was the frontal | obe near
the right eye and that there would have been excessive brain
damage however it was his viewthat Keith Spears was dead at the
time of the fire. (RXI'V 1598-1599). Dr. Craig stated that
Exhi bit #39-B showed the |ower extremties burned off which
woul d have been due to accelerants being poured on the body
whi ch woul d have enhanced the danage. (RXIV 1600).

Based on the rel evancy of said of photographs in explaining

the medical examiner’s testinmobny as to the injuries and the
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cause of death, the State would submt the trial court did not

abuse its discretion in admtting said photographs. Gudinas v.

State, 693 So.2d 953, 963 (Fla. 1997), and Zakrzewski v. State,

717 So.2d 488, 494 (Fla. 1998).

Mor eover, even assuning for the noment that error nmay have
existed with regard to the adm ssion of any photograph, the
State would urge that said adm ssions was harnl ess beyond a

reasonabl e doubt. See Alneida v. State, 748 So.2d 922, 929-930

(Fla. 1999).
| SSUE VI
VHETHER  THE DETAI LS OF THE
COLLATERAL CRI MES IN  VOLUSI A
COUNTY BECAME A FEATURE OF THE
TRI AL.

Looney argues that the pursuit and capture of them in
Vol usia County the sane day as the nurders, during the guilt
phase of their trials, becane a feature and prejudiced the
cases. Such a contention is w thout nerit.

The facts reveal that while a nunber of police officers
testified as to the pursuit and apprehension of Hertz and
Looney, nost of that testinony went to their capture and return
to Wakul | a County from Dayt ona Beach. The only collateral crine
testinony that was i ntroduced was the testi nony of Daytona Beach
Shores police officers Shawn Rooney and Greg Howard regarding

how the Ford Ranger driven by Hertz attenpted to hit officer
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Howard and knock him down. The record reflects that this
testinony may be found (RXV 1734-1736, 1739-1740, 1750-1753,
1755). The sumtotal of that testinony reflects that Officer
Rooney testified that Hertz was driving the Ford Ranger and he
saw the truck turn around and start conm ng back at himand then
make a right turn on Hi ckory Lane. At that point he was headed
for OFficer Howard’ s direction and Officer Rooney said he heard
a thunp and sawa m ke go flying into the air. (RXV 1734-1735).
He wal ked over to Hi ckory Lane and saw Officer Howard fall down;
he got back in his vehicle and then saw the Ford Ranger com ng
at a high rate of speed in reverse towards his car. He junped
out and wat ched as the Ranger backed up past him He positively
identified the Ranger being driving by Hertz. At that point,
the officer fired his weapon and the Ranger left. (RXV 1736-
1737). On cross-exam nation, O ficer Rooney testified that the
Ranger did not hit himor O ficer Howard and he never saw anyone
in the Ranger fire a weapon. (RXV 1739).

Officer Howard testified that he heard a vehicle com ng up
frombehind himand saw a white Ford pickup. The truck hit him
and knocked hi mdown. He testified that he could not get out of
t he way. He positively identified Hertz as the driver of the
Ford Ranger and said that as the consequences of being hit he

|l ost his radio and he, too, started shooting at the vehicle.
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(RXV 1750-1753). On cross-exam nation, he testified that the
truck hit him from behind, however, he sustained no serious
injuries. (RXV 1755).

Whil e the defense ultimtely stipul ated at the penalty phase
to the aggravated battery conviction in Volusia County on
Officer Howard, the record reflects that the collateral crinme
evidence that was introduced at the guilt phase of Hertz and
Looney’ s trial was a de m ni mus part of this
mur der / r obbery/ arson crine. The facts and circunstances
surroundi ng the pursuit and subsequent arrest of Hertz, Looney
and Denpsey were a part of the crinme and rel evant evidence to
expl ain the circunstances surroundi ng their capture. Looney is

entitled to no relief as to this claim See Thonpson v. State,

748 So.2d 970, 982 (Fla. 1999), wherein the court held:

This Court has stated that the adm ssion of

evidence is wthin the trial court’s
di scretion and will not be reversed unl ess
def endant dermonstr at es an abuse of

di scretion. See Medina v. State, 466 So.2d
1046 (Fla. 1985); Jent v. State, 408 So.2d
1024 (Fla. 1991). The law is well settled
that ‘[w]hen a suspected person in any
manner attenpts to escape of evade a
t hr eat ened prosecution by flight,
conceal nent, resistance to | awful arrest, or
ot her indication after the fact of a desire

to evade prosecution, such fact S
adm ssi bl e, bei ng rel evant to t he
consci ousness of guilt which may be inferred
to such circunstance.’ Straight v. State

397 So.2d 903, 908 (Fla. 1981). However, we
have held that in order to admt this
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evi dence, there nust be a nexus between the
flight, concealnment, or resistance to a
lawful arrest and the crinme for which the
defendant is being tried in that specific
case. See Escobar v. State, 699 So.2d 988
(FI a. 1997). Mor eover, such an
interpretation should be made wth a
sensitivity to the facts of the particular
case. See Bundy v. State, 471 So.2d 9 (Fla.
1985) (citing United States v. Borders, 693
F.2d 1318, 1325 (11th Cir. 1982)).

In prior cases, we have upheld the
introduction of simlar flight evidence as
consci ousness of guilt where the defendant
flees frompolice after commtting a nurder.
See Shellito v. State, 701 So.2d 837, 840
(Fla. 1997) (even though defendant conm tted
several robberies between the nmurder and his
arrest, evidence that defendant resisted
arrest the day after the nurder was
adm ssi bl e as consci ousness of guilt of the
nmurder); Duest v. Dugger, 555 So.2d 849, 852
(Fla. 1990) (even though defendant escaped
after being arrested for m sdeneanor traffic
warrants, evidence of escape could be used
as consciousness of guilt of the nurder);
Bundy, 471 So.2d at 20 (evidence of
defendant’s attenpt to flee officers six
days after the nurder was adm ssible as
consci ousness of guilt even though def endant
was wanted for several nmurders in other
st ates). In these cases, we upheld the
i ntroduction of flight evidence even though
the flight could have been attributed to
different crinmes or warrants.

748 So.2d at 982.

The court, follow ng a detail ed account of the high-speed

chase and pursuit of Thonpson concl uded that the facts supported

t he

consci ousness of guilt.

trial

courts adm ssion of flight evidence
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however, the State would further note that in the case sub
judice, the events occurring in Volusia County, Florida, never

becanme a feature of Looney’'s trial.
| SSUE VI |

THE TRI AL COURT DI D NOT ERR I N REFUSI NG TO

GRANT A M STRI AL AFTER THE STATE' S W TNESS

TESTI FI ED ABOUT THE HEARSAY STATEMENT BY A

NON- TESTI FYI NG CODEFENDANT WHI CH

| NCRI M NATED LOONEY.

Looney argues that the trial court should have granted a

m strial when, during the testinony of Robert Hathcock, an
inmate who was Hertz' cellmate in the Leon County Jail between
May and Septenber 1998. Hathcock, when asked about what Hertz
told himabout the crine, testified:

He started off by telling me that he had

gotten into a confrontation with some police

of ficers down in Daytona because | asked him

about a scar on his head and that led to - -

t he conversation got back to - - he told ne

t hat he and two of his codefendants had been

i nvolved in two nurders in Crawfordville and

that they had killed - -
(RXVI 1849-1850).
A mstrial was not immedi ately sought, however after three nore
guestions, defense counsel noved for a mstrial or a severance
of the trial at that point, arguing that he would not be able to

cross-exanmine Hertz as to the statenents he made about this.

Def ense counsel went on:
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. | would think the State would have
tried to |limt this person’s testinony.
It’s already stated at one point that M.
Hertz has had - - that he and his
codef endants or whatever were involved in
two nurders. | can’t cross-exanine M.
Hertz as to those statenents.

At some point intinme there was a notion
filed to sever these cases because of
reasons |like this, at least from what |
gather from reading the notions, and that
was at | east granted and then reversed.

MR. MEGGS: Well, we npve to consolidate them
back.

MR. RAND: Based on the fact there was not
going to be any statenment wused in this
manner .

MR CUMNGS: And | think it was very
specific. None of this stuff was supposed
to cone out and now we have a big problem
her e. He’s nmade that statenent. | t
incrimnates ny client. | can’t cross-
examne M. Hertz and | nove for a mstrial
on behalf of M. Looney.

THE COURT: What says the State?

MR. MEGGS: Your Honor, he is absolutely

correct. That should not have conme out. It
was i nadvertent. [ think a curative
instruction will solve that problem and the

witness can be instructed to only answer
guestions as they relate to M. Hertz and
what M. Hertz said he in fact did. | don't
think it’s a basis for a mstrial.

THE COURT: Okay. "1l allow a fifteen
m nute recess.

(RXVI 1850- 1851).
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The record refl ects that at this point the parties continued
presenting arguments to the trial court and finally the court
recessed for the evening. The next nmorning, the trial court
instructed the jury to disregard as a mtter of |aw any
testimony by Hathcock. (RXVIIl 1892).

Citing United States v. Bruton, 391 U. S. 123 (1968), and Lee

v. Illinois, 476 U. S. 530 (1985), Looney seens to suggest that

this hearsay statenent by M. Hathcock of what Hertz m ght have
saidrequired a mstrial. The State would argue to the contrary
and suggests that the trial court was correct that this
nm sstatement adnmitted to as inadvertent by the State, while
error, was harnl ess at best.

Looney argues that “prior to the testinmony of inmate
Hat hcock, there was no direct evidence against either Hertz or
Looney, as the State conceded. The testinmony of Hathcock, then,
provi ded direct evidence against M. Hertz, which would have
been allowed if M. Hertz had gone to trial by hinself.
Prejudice to M. Looney is that the testinony of Hathcock
corroborates the testinony of Denpsey, who supplied the only
di rect evidence against M. Looney.” (Appellant’s Brief at 74-
75).

While it is true that had the State made further inquiry

with regard to what M. Hathcock heard M. Hertz say, the fact
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remai ns that Ji my Denpsey’s testinony and t he physi cal evi dence
of this case beyond a reasonabl e doubt placed Looney and his
confederates Hertz and Denpsey at the crine scene. Mor eover,
his testinmony reveals that the black Mstang belonging to
Mel ani e King, was seen at the Thomasville Road Wal-Mart in
Looney’s possession within hours of the nurders and, that it was
al so the vehicle that Looney was captured in, in Volusia County,
Florida, following his attenpt to flee the police.

The i nadvertent statenment made by Hat hcock which the trial
court told the jury the next day to disregard (and the jury
never saw M. Hathcock again), adequately protected M. Looney

fromany error that occurred at trial. See San Martin v. State,

717 So.2d at 468-69; Johnson v. State, 720 So.2d 232, 236 (Fla.

1998), and Nelson v. State, 748 So.2d 237 (Fla. 1999). No

relief should be forthcom ng to Looney as to this claim

| SSUE VI |

THE STATUTE AUTHORI ZING VICTIM | MPACT
EVI DENCE IS NOT AN UNCONSTI TUTI ONAL
USURPATION OF THE COURT'S RULE- MAKI NG
AUTHORI TY UNDER ARTI CLE V, SECTION 2, OF THE
FLORI DA CONSTI TUTI ON, MAKI NG THE ADM SSI ON
OF SUCH TESTI MONY UNCONSTI TUTI ONAL  AND
REVERSI BLE ERROR

Looney next argues that Section 921.141(7), Florida Statutes
(1996), allow ng the adm ssion of victiminpact evidence is an

unaut hori zed exercise by the Florida Legislature and in fact is
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a usurpation of the responsibilities of the court to adopt rul es
governing the adm ssion of evi dence, citing Allen v.

Butterworth, 756 So.2d 52 (Fla. 2000). This issue is

procedurally barred. There is no evidence in this record nor
does Looney allude to any portions of the record that reflects
that the trial court entertained any nmotion concerning the
constitutionality of the victiminpact statute.

Even assum ng for the nonment this issue is properly before
the court, the State would submt that any assertion that the
capital sentencing statute inproperly regulates practice and

procedures has been rejected by this Court in Burns v. State,

699 So.2d 646, 653 (Fla.1997), wherein the court stated, *
we have al so repeatedly upheld Section 921.141 against clains
that the <capital sentencing statute inproperly regulates

practice and procedure. (Cite omtted); see also Maxwell v.

State, 657 So.2d 1157 (Fla. 1995) (approving on basis of Wndom
district court’s decision which recognizes that section 921. 141
does not intrude upon this Court’s rul e-making authority). . .~
699 So.2d at 653.
Based on the foregoing, Looney is entitled to no relief as
to this claim
| SSUE | X

SUFFI CI ENCY OF THE EVI DENCE.
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Looney argues that the only “direct evidence” of their
participation in these crimes charged is the testinmony of Jimy
Denmpsey. He asserts that w thout Denpsey’s testinony, the case
against himis entirely circunstantial. Seeking to have this
case portrayed as a circunstantial evidence case in order to
change the *“standard of review,” he claims that w thout
Denpsey’s testinmony the State “could not have overcome the
requi rement that the evidence, taken in the |ight nost favorable
to the State, be inconsistent with any reasonabl e hypot hesi s of

i nnocence. State v. lLaw, 559 So.2d 187 (Fla. 1989).~"

(Appellant’s Brief at 78-79).

First of all this is not a circunstantial evidence case but
rat her, there was direct evidence that was showed through Ji nmy
Denpsey’ s testinmony, that Hertz and Looney and he, shot at the
victims. There is record evidence to show that although the
nmobil e home was torched and nuch of the evidence destroyed,
t here was sufficient evidence to denonstrate a nunber of weapons
and cartridges were found at the crinme scene. The physi cal
evi dence supports the accounting by Denpsey of what transpired
that day and finally, there was no contradictory evidence thus,
Denpsey’ s testi nony went unrebutted. Moreover, it was Hertz and
Looney who bragged about being in possession of brand new cars

at the Wal-Mart within hours of the murders, and it was Hertz
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and Looney who were driving the Mustang and the Ford Ranger

attenpting to allude police in Volusia County. Clearly there
were strong inferences of guilt that m ght be drawn fromtheir
flight. Property taken from Melanie King and Keith Spears’
trailer were found in Hertz' trailer by Hertz' girlfriend the
next day, and a weapon that belonged to Keith Spears was found
in Hertz' possession at the time of his arrest in St. Johns
County. Hertz was seen at Ms. Ventry’'s door when he attenpted
to gain entry to use the tel ephone just prior to the nurders
occurring and it was clear that when they left the Bull
resi dence, they left together on foot. Wthin hours after that,
Hertz and Looney were i n possession of property belonging to the
murdered victinms. There is absolutely no question that Hertz
and Looney commtted these crinmes and the fact that Denpsey’s
testimony went unrebutted is unassailable. Based on the
totality of the circunstances, the evidence was sufficient to

support their convictions. See Jennings v. State, 718 So.2d at

154; Porter v. State, 564 So.2d 1060-64 (Fla. 1990); Brown V.

State, 721 So.2d 274, 277-281 (Fla. 1998), and Nelson v. State,
748 So.2d 237, 239 (Fla. 1999).

CONCLUSI ON

Based on the foregoing all relief should be denied.

Respectfully subm tted,
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