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STATEMENT OF THE FACTS

The St at e nakes several incorrect factual statenents that ought
to be corrected sothat the Court canfairly determ ne several of the
issues raisedinthe briefs, such as proportionality, the application
of aggravating factors, and sufficiency of evidence.

On page 10 of the State's Answer Brief, the State clains that it
is Jason Looney who makes the statenent that “they can't have any
w tnesses, we don't want to go to prison, we haveto dothis here.”
The record i s actually anbi guous on this point. Denpsey clains that he
entered the other bedroom where M. Looney and M. Hertz were
st andi ng. Denpsey spots the conput er, which he thinks is expensive.
Denpsey then testified:

And, wel |, they were sittingthere tal ki ng and Jason turns

t o Wayne and says, “You goingtotell hinP” And, you know,

“Tell me what?” “Well, we deci ded that, you know, we can't

have no witness to all this stuff and that, you know, |

don't want to goto prison, so we're going to have to do

this here.”

R16- 1918.
The speaker of that statenent is never identified by Denpsey.

On page 28 of the State's Answer Brief, the State asserts that M.
Looney was identified by a “potential victini by which the State
presumably neans Ms. Ventry. However, Ms. Ventryisonly ableto

1



identify M. Hertz. R13-1532-33. That ni ght she t hought there was
just one person at her trailer. Upon further consideration, she
t hought t here m ght have been two, and one was snal |l er than Hertz. |d.
There is no evidenceintherecord of the conparative sizes of Hertz
and Looney. The second person, if there was one, shoul d have been
Denpsey, who admtted that he was at Ms. Ventry's house. R16-1901.

On page 32 of the State's Answer Brief, the State asserts that M.
Looney “came inand put arifleto Keith Spears.” Actually, according
t o Denpsey, Looney did enter the Spears/King residencewitharifle,
Looney “nmade a st ance,” and Looney had Spears “covered.” R16-1906;
R16-1910. It was Denpsey, however, that hel d a gun to Spears's head.
R16-1961.

On page 33 of the State's Answer Brief, the State asserts that
bot h “Hertz and Looney went and got the gasoline fromthe shed out si de
and, it was Hertz and Looney who poured gasoline throughout the
trailer.” Denpsey testifiedthat only Hertz caneinfromoutsidewth
“ared container that you woul d put accel |l erant or gasolinein.” R16-
1921. Further, Denpsey couldonly clearly remenber Hertz pouringthe
gasolineintheliving room Denpsey could not renenber if he sawHertz
hand the gasoline can to Looney. R16-1921-22.

Finally, on page 54 of the State's Answer Brief, the State states
that thetrial court found that the medi cal exam ner found entry and

exit would that were consistent withrifle wunds. R2-285. |t istrue



that thetrial court made this finding, but thefindingis afactual
error onthe part of thetrial court. The nedical exam ner determ ned
t hat t he cause of deat h of bot h Ki ng and Spears was “gunshot.” R13-
1590; R13-1598. The State never produced any evidence that a
particul ar gunfired a particular bullet that killed either King or

Spears.

ARGUMENT

| . THE DEATH SENTENCE | MPOSED | N THI S CASE | S DI SPROPORTI| ONATE.

The State argues that the trial court’s sentencing order
adequately differenti ates between M. Looney and M. Denpsey so that a
deat h sentence for M. Looney i s not di sproportionate. The facts of
the case and the applicable | aw do not support this concl usion.

The sentencing order says that “the totality of the facts and
circunstances intherecord conpletely and substantially showt hat
[ Denpsey’ s] dastardly cul pability androleinthis night of terror was
| ess than either of his two co-defendants.” But the facts establish
t his:

(1) Denpsey was on probation at thetinme of this offense and was
actively hiding fromthe police.

(2) Al'though a convicted fel on, Denpsey was arnmed wi th a gun t hat
he had used for target shooting.

(3) Denpsey t hought about using the gunto shoot the policeif



police tried to arrest himon the violation of probation warrant.

(4) Accordingto Denpsey, the decisionto steal acar was jointly
made. At thetinme of the decision, all three defendants had guns. In
addi ti on, Denpsey has the equi pnment and the know edge to steal a car.

(5) Thetrial judge foundthat “Denpsey was t he bri ghtest and best
educated of the three . . . .7

(6) Althoughthe trial judge said Denpsey “was nore of follower,”
there is no evidence to support this. Denpsey played an equally
significant role in every crinme that was conmtted. Although the
obj ect was to steal a car, Denpsey took it upon hinself towalk upto
t he porch of thetrailer, knock onthe door and ask to use t he phone.
Ther e was no poi nt in doingthis unless hewantedto gain accesstothe
house for reasons other than stealing a car in the yard.

(7) Denpsey admtted shooting at |east tw ce. There is
subst anti al di screpancy between hi s testinmony and t he forensi c evi dence
as to who shot whom and how many ti nes.

(8) Denpsey agreed that his decision to participate in the
killings of King and Spears was made by hi mal one and t hat no one tol d
or forced hi mto do anyt hi ng. Denpsey and Hert z had known each ot her
for seven years in 1997. M. Looney had only nmet Denpsey and Hertz
three days before the killings.

(9) Denpsey made no effort to |l eave nor totry to free King or

Spears. Either of these efforts m ght be seen as | essening his



cul pability. I nstead, Denpsey took an active roleinensuring neither

King nor Spears were able to | eave.

(10) It is clear that both Spears and Ki ng were kill ed by guns,
not by the fire. Therefore, who startedthefiretoburnthetrailer
down is not pertinent to the proportionality issue.

(11) Al so not pertinent tothe proportionality determ nationis
Denpsey’ s renorse; his confessiontothe police; and what happened
af t er Spears and Ki ng wer e al ready dead. Even Denpsey bel i eved he was
as cul pabl e as the other two.

The State cites a nyri ad of cases i n support of thetrial judge' s
decisiononrelative culpability. “Atrial court’s determ nation
concerningtherelative cul pability of the co-perpetratorsinafirst-
degree nurder caseis afindingof fact and wi || be sustai ned on revi ew

i f supported by conpetent substantial evidence.” Pucciov. State, 701

So. 2d 858, 860 (Fla. 1997). As articul at ed above, Judge Saul s’ order is
not supported by the evidence.

Sextonv. State, So.2d ___ , 25 Fla. L. Weekly S818 (Fl a.

2000) is different fromthis case. Eddi e Sext on was convi cted of the
first-degree murder of his son-in-law Joel Good. Joel was actually
killed by WIllie, Eddie's “nmentally chall enged” 22-year-old son.
Pursuant to a bargainwiththe State, Wlliepledguilty to second-

degree murder in exchange for a 25-year sentence and agreeing to



testify on behalf of the State.

It turned out that Eddie had fathered two children with his
daughter, who kil l ed one of the children after Eddi e tol d her t o make
the child stop crying. Wen Joel | earned that Eddi e had fat hered t he
childrenwith hiswife, they got intoafight. Eddi e was concer ned t hat
Joel would turn himinto the police. At trial, the Sexton famly
testifiedthat Eddi e made repeated verbal threats onthe life of Joel.
Inparticular, WIllierelated conversations with his father that Eddi e
wanted Wllie to kill Joel.

On t he day Joel was killed, Joel, Eddie and WIlie were together
inthe wods. AccordingtoWIlie, Eddietoldhimtotake the garotte
out of his pocket, put it around Joel’s neck and turnit “hard and
fast.” Seeing that Joel was still alive after Wllie did as he was
told, Eddietold WllietofinishJoel off. Another Sexton famly
menber who clainedtoviewthekillingtestifiedthat it was actually
Eddi e who applied the coupe de grace and killed Joel.

The State presented | ay and expert testinmony that Wllie kill ed
Joel only because he was totally controll ed by his father; that he was
si mul t aneousl y eager to pl ease and afraid of him WIIlie functioned at
the | evel of a seven to eight-year-old child and was i ncapabl e of
planningtokill. Inaddition, Eddi e physically and nental | y abused
WIllie his whole life.

| n deci di ng t hat Eddi e was significantly nore cul pable, thetrial



court relied on the follow ng facts:
1 - Eddie was the dom nant force in the killing;
2- Wlliewas sinply Eddi e’ s instrunment to carry out the nurder;
3 - WIillie was easily |ed;

4 - Killing Joel was solely Eddie s idea because Eddi e had the

notive to kill.

Eddie and Wllie were clearly not equalsinlife nor equalsinthe
crime. The same m ght be sai d for Denpsey and Looney. Denpsey was
ol der and better educat ed. Denpsey had t he knowl edge to steal a car.
Denmpsey pl ayed an active rol e and even a doni nant rol e i nthe death of
Ki ng and Spears. |t was Denpsey who ordered M. Looney t o shoot Spears
i f Spears noved. |If Denpsey is not nore cul pabl e than M. Looney, he
is at | east as cul pabl e; either way M. Looney shoul d not be subject to
t he death penalty.

InJennings v. State, 718 So. 2d 144, 153 (Fl a. 1998), Jenni ngs and

a co- def endant Charl es Graves, were charged with t he death of three
peopl e. Jenni ngs got death for each nurder; the State agreed not to
seek deat h agai nst Graves i n exchange for Graves droppi ng a notionto
continue histrial. InconcludingJennings death sentences were not
di sproportionate to Gaves’ |life sentences, thetrial court focused on
the follow ng facts:

(1) Graves was 18 whil e Jenni ngs was 26;



(2) Jenni ngs was the actual nurderer. The knife G aves possessed
coul d not haveinflicted the nortal wounds; Jennings admttedtothe
killings; and the forensic evi dence was consi stent with Jenni ngs bei ng
t he one who kill ed.

Onhce agai n, Jennings and G aves illustrate the point that thelaw
permts treating codefendants differently only “where a particul ar

def endant is nmore cul pable.” Larzelerev. State, 676 So. 2d 394, 406-

407 (Fl a. 1996) See Howel |l v. State, 707 So. 2d 674, 682 (Fla. 1998)

(O three defendants, Howel | recei ved deat h penal ty because he nade t he
bomb t hat was i ntended to kill a person who coul dinplicate himina
prior murder; the driver of the car and Howel | brot her recei ved | esser
sentences because of their |esser roles).

InBrown v. State, 721 So. 2d 274 (Fl a. 1998), the victi mwas found

dead i n hi s bedroom havi ng been stabbed nultiple tinmes and his throat

sl ashed. Brown and McQuire were charged with the nmurder; MQuire pled
guilty to second degree nurder i n exchange for a 40-year sentence and
his testinony at trial agai nst Brown. The forensic evidence showed
that Browmn inflictedthe fatal wounds and Brown adnm tted t o st abbi ng
thevictim MGQ@ire sroleinthe murder was secondary; the victim
woul d not have been dead sol el y on what McGui re was supposed t o have
done. This Court held that the trial court did not abuse its
di scretioninfindingthat Brown was not a mnor participant. Further,

thetrial court couldreject asantigatingfactor the co-defendant’s



| i ghter sentence because Brown was nore cul pabl e.

In Hazen v. State, 700 So.2d 1207 (Fla. 1997), three people

ent ered t he honme of Gary and Cecilia McAdans - Curtis Buffkin, Janes
Hazen, and Johnny Kor nondy. Ms. McAdans was sexual | y assaul t ed by two
of the men but thenreturnedto the conpany of her husband. The third
man t hen t ook M's. McAdans back t o t he bedroomand sexual | y assaul t ed
her. Wiileinthe bedroom Ms. MAdans heard a gunshot. The man with
her fl ed. When she went to fi nd her husband, the other two nen were
gone as wel | . Her husband was dead, killed by a gunshot. Buffkin pled
guilty and received alife sentence. Hazen went to trial and was
sentenced to death. This Court found Hazen’s death sentence
di sproportional because he was | ess cul pabl e t han Buf f ki n and Buf f ki n
received a life sentence in a plea bargain.

Apparently the State was convi nced t hat Kor nondy was t he shoot er.
Thi s made Buf f ki n and Hazen equal inthe sense they did not pull the
trigger. Buffkinindicated he and Kornondy were primarily responsible
for the decisionto break i nthe McAdanms house with the intent to steal
t hi ngs; Hazen was categori zed as a “foll ower.” However, Hazen t ook
painsto hide hisidentity duringthe entry tothe house; he rippedthe
t el ephone cords fromthe wall and hel ped find things tosteal. Hazen
was arnmed and participated in sexually assaulting Ms. MAdans.

Looney was no Buffkin and Denpsey was at | east as cul pabl e as

Hazen. The death sentence for Looney i s not proportionat e when Denpsey



was allowedto pleadtolife. The State believed Denpsey was eligible
for the death sentence but the State needed Denpsey’s testinony to
convi ct Hertz and Looney. The State got Denpsey’ s testinony and Looney
was convi cted, but a fair conparisonrequires this Court to reduce
Looney’ s death sentence to one of life in prison.

I n Pucciov. State, 701 So. 2d 858 (Fla. 1997), Pucci o and many

ot hers conspiredtoand ultimately did kill Bobby Kent. Pucci o and
Semanec st abbed Kent and when Kent tried to run away, Senenec, Kautman
and Puccio tackled himand then beat and stabbed him Kautnman
deliveredthe final blow, hitting Kent with a wei ghted basebal | bat.
Kauf man and Puccio then threw Kent’s body into a canal.

This Court reviewed t he facts of what each person had done t hat
ledto Kent’s death. Inreviewingthetrial court’s factual findings,
this Court found that not hi ng i ndi cat ed Pucci o “pl ayed a greater rol e
inthe planning and killing of Kent than any of the others.” 1d. at
862. Kent died fromstab wounds and Pucci o surely contributed to
Kent’'s death. But Puccio was not any nore cul pabl e than the co-
conspirators who forned the group, choreographed the attack, and
initiated the attack. Therefore, Puccio’s death sentence was

di sproportionate and reversible. Conpare Sliney v. State, 699 So. 2d

662, 672 (Fla. 1997) (death sentence not disproportionate when
sentences reflect relative culpability).

VWhen t hi s Court revi ews what each persondidinthis casethat |ed

10



to t he deat h of Spears and Ki ng, the only concl usion can be that there
is nothing to distinguish Denpsey from Looney. Therefore, the

i nposition of the death penalty on Looney is reversible error.

1. EOUR OF THE SEVEN AGGRAVATI NG FACTORS UPON VWH CH THE JURY WAS

| NSTRUCTED AND WHI CH THE TRI AL COURT FOUND ARE LEGALLY | NAPPL| CABLE.

M. Looney reliesontheargumentsinhisinitial brief astothe
i nappl i cabl e four aggravati ng factors and as to t he har nf ul ness of t hat

error.

I11. THE TR AL COURT | MPROPERLY EXCUSED FOR CAUSE A VENI RE MEMBER

WHOSE OPPOSI T1 ON TO THE DEATH PENALTY DI D NOT PREVENT OR SUBSTANTI ALLY

| MPAIR HER ABILITY TO PERFORM JURY OBLI GATI ONS.

The test for determ ni ng the conpetency of ajuror i s “whether the
juror can | ay asi de any bi as or prejudi ce and render a verdict solely
on t he evi dence presented and the i nstructions onthe | awgi ven by t he

court.” Miuhanmmad v. State, So.2d ___, 26 Fla. L. Wekly S37, 38

(Fla. 2001)(citingSnithv. State, 699 So.2d 629, 635 (Fla. 1997)). M.

Free’ s answers to t he questi ons posed by the attorneys during voir dire
do not run af oul of thistest. Thetrial judge abused his discretion

ingranting the State’ s cause chal |l enge. Johnsonv. State, 608 So. 2d

4, 8 (Fla. 1992).
It was cl ear that Ms. Free was unconfortablew thinposingthe

deat h penalty. The lawis clear that no juror nust ever vote for

11



deat h, regardl ess of the evidence. Ajuror’s voteis areflection of
that juror’s views of the penalty evidence. M. Free knewthat she
woul d have a choice to be able to vote for life. M. Free never
rej ected the notionthat deat h was a possi bl e recomrendati on fromt he
jury as awhole. Aslongas avotefor lifeinprisonwthout parole
was avail ableto her, Ms. Free would followthe | awand t he | aw does

not demand any nore fromMs. Free. See Farinav. State, 680 So. 2d 392,

396 (Fla. 1996); Gray v. M ssissippi, 481 U S. 648 (1987).

In Farina, the voir dire questioningreveal ed “that while [the
juror] may have equi vocat ed about her support for the death penalty,
her vi ews di d not prevent or substantially inpair her perform ng her
duties as a juror in accordance with her instructions and oath.”

Farinav. State, 680 So.2d at 396. The juror, a Ms. Hudson, indicated

she had “m xed feelings” about the death penalty. Ms. Hudson al so
i ndi cat ed that she would “try” togivethe State a “fair shake” onthe
i ssue of the death penalty. Ms. Hudson affirmed that she “wouldtry
todowhat’sright.” M. Free al so conmuni cated to the | awyers t hat
she could followthe law. Sheindicatedaw llingnesstolistentothe
views of the other jurors. Thetotality of therecordinthis case
supports a finding that Ms. Free should not have been excused for

cause. Accordingly, the sentence of death should be vacat ed.

V. THE TRI AL COURT ERRED | N DENYI NG THE DEFENSE MOTI ON TO

REQUI RE UNANI MOUS VERDI CT.

12



The St ate argues that Apprendi v. NewJersey, 120 S. Ct. 2348

(2000), does not apply in this case because (1) the i ssue was not
preserved and (2) it does not apply to capital sentencing proceedi ngs.
The State is wong on both counts.

Apprendi i s based on the fundamental constitutional notion that
t he St at e nust prove beyond a reasonabl e doubt every el enent of the

crime charged. Jacksonv. Virginia 443 U. S. 307, 316 (1979); Frore v.

Wite,  US._ |, 14 Fla. L. Wekly Fed 42 (January 9, 2001). This
is a constitutional right that cannot be wai ved.

Onthenerits of theissue, themjor flawin the State’s argunent
isthat the State i gnores howFlorida’s capital sentencing schene
wor ks. The State assunes that “deathis withinthe statutory maxi mum
for first degree murder” without attenptingto denonstratethat thisis
correct under the Fl ori da schene. M. Looney’'sinitial brief explained
t hat, under the Florida statutory scheme, death is not within the
statut ory maxi numsi nply upon conviction of first degree nurder. The
assunmpti on underpinning the State’ s argunent isinvalid. See United

States v. Rogers, 228 F. 3d 1318 (11th Cir. 2000) (“Any fact (ot her

t han a prior conviction) that i ncreases the penalty for a cri ne beyond
t he prescri bed statutory maxi numnust be presentedto ajury and proven
beyond a reasonabl e doubt.”)

The State argues that the Apprendi majority rejected the argunent

t hat Apprendi affects the Court’s prior precedent uphol di ng capital

13



sent enci ng schenmes that require the judge to deterni ne aggravati ng
factors rather thanthe jury. Inthe discussioncited by the State,
t he Suprene Court says:
Finally, this Court has previously consi dered and rej ect ed
t he argunent t hat the princi pl es gui di ng our deci si on t oday
render invalid state capital sentencing schenmes requiring
j udges, after ajury verdict hol di ng a def endant guilty of
acapital crime, tofindspecific aggravating factors before

i nposi ng a sentence of death. Waltonv. Arizona, 497 U. S.

639, 647-649, 110 S. C. 3047, 111 L. Ed. 2d 511 (1990); id.,
at 709-714, 110 S. Ct. 3047 (STEVENS, J., dissenting). For
reasons we have expl ained, the capital cases are not
control ling:

“Nei t her the cases cited, nor any ot her case,

permts ajudge to deterni ne the exi stence of a

factor which makes a crinme a capital offense.

VWhat the cited cases holdis that, once ajury

has found the defendant guilty of all the

el ements of an offense which carries as its

maxi mumpenal ty t he sentence of death, it may be

|l eft tothe judge to deci de whet her that maxi mum

penal ty, rather than al esser one, ought to be

i nposed. . . . The person who is charged with
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actions t hat expose hi mto t he deat h penalty has
an absoluteentitlenent tojurytrial onall the

el ements of the charge.” Al nendarez-Torres [V.

United States], 523 U. S. [224,] 257, n.2, 118 S.

Ct. 1219 [(1998)] (SCALIA, J., dissenting)
(enphasi s del eted).
Apprendi, 120 S. Ct. at 2366.

Under the anal ysis of this section of Apprendi, Wl t on and rel ated

cases have been overrul ed or, at the |l east, do not apply in Fl ori da.
Whi | e the Court says that Apprendi is not inconsistent withWlton, the

guotation fromJustice Scalia s opinioninA nmendarez-Torres clearly

indicates that it is, at least so far as the Florida schene is
concerned. What this quotationsaysisthat ajudgeis not permtted
“to determ ne t he exi stence of a factor which nakes a crine a capital
of fense”; i nstead, ajudge can determ ne the penalty “once ajury has
found t he defendant guilty of all the el enents of an of fense whi ch
carries as its maxi num penalty the sentence of death.”

InCastillov. United States, Uus __ , 120S. . 2090 (2000),

t he Suprenme Court was confronted with t he questi on of whet her the type
of firearm used or carried during a crinme of violence or drug
trafficking of fense was a j udicial sentencing determ nation or a fact
t hat must be charged and found by a jury to exi st beyond a reasonabl e

doubt. The federal statuteinvolved, Title 28 U.S.C. Section 924 is
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| abel ed “Penal ti es”. The Suprenme Court di sregarded this |abeling and
found that if a particular kind of firearm enhanced Castillo’s
potential sentence, inthis case a nachi ne gun, the indictnment hadto
charge this kind of firearmand a jury had to return a verdict of

guilty beyond a reasonabl e doubt onthis fact. See Jones v. United

States, 526 U.S. 227, 232 (1999).

This is crucial |anguage inlight of Florida s capital sentencing
scheme. InFlorida, acrimnal defendant is not eligiblefor adeath
sentence sinply upon conviction of first degree nurder. Wthout
addi ti onal proceedi ngs, the judge woul d have to i npose alife sentence.
Thus, in Florida, convictionof first degree murder does not “carr[y]
as i ts maxi numpenal ty the sentence of death.” Further, since ajudge
is not permtted “to determ ne the exi stence of a factor which nmakes a
crinme acapital offense,” the only conclusionis that at | east under
Fl orida’ s capital sentenci ng schene, the jury nmust nmake t he findi ngs
necessary for death to be a sentencing option.

The State di sm sses the di scussions of VAl ton i n Justice Thomas’s
concurrence and i n Justice O Connor’s di ssent. However, these opi nions
are i nportant, representingthe views of five nmenbers of the Court and
indicating that Apprendi is inconsistent withWlton and rel ated cases.
Justice Thomas wites separately to explain his “view that the
Constitution requires a broader rul e than the Court adopts.” Apprendi,

120 S. Ct. at 2367. This “broader rule” is “a<«rime' includes every
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fact that is by | awa basis for i nposi ng or i ncreasi ng puni shnent.”
Id. at 2368. Justice Thomas further explains, “Wat matters i s the way
by which a fact enters into the sentence. If afact is by |lawthe
basi s for i nposi ng or i ncreasi ng punishnent . . . it is anelenent.”
Id. at 2379. Justice Thomas descri bes Wal t on as “approv[i ng] a scheme
by whi ch a judge, rather than ajury, determ nes an aggravati ng f act
t hat nmakes a convict eligible for the death penalty, and thus eligible
for a greater punishment. Inthis sense, that fact is anelenent.” | d.
at 2380. Justice Thomas concl udes t hat whet her Wal t on and rel at ed
cases can be di stingui shed fromApprendi is “a question for another
day.” 1d. The possible distinctionwhichJustice Thonmas di scusses
woul d provide capital defendants with | ess protection than that
provi ded t o non-capital defendants and thus i s inconsistent with due
process and equal protection. Justice O Connor’s di ssent poi nts out
that this possible distinction “is wthout precedent in our
constitutional jurisprudence.” Apprendi, 120S. Ct. at 2388. In any
event, | eaving the question “for anot her day” does not meanthereis no
guesti on.

The di ssent descri bes the deci sionin Apprendi as “a watershed

changeinconstitutional law.” 120 S. . at 2380. Justice O Connor

directly states that if Apprendi is the law, Walton is not, witing:

Whi Il e the Court can cite no decisionthat wouldrequireits

“increase in the maxi mumpenalty” rule, Walton plainly
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rejectsit. Under Arizonalaw, the fact that a statutory
aggravating circunst ance exi sts inthe defendant’ s case

“4 ncreases t he maxi mnumpenalty for [the] crine'” of first-
degree nurder to death. Ante, at 2355 (quoting Jones,
supra, at 243, n.6, 119 S. C. 1215). |f the judge does not
find the exi stence of astatutory aggravating ci rcunst ance,
t he maxi mum puni shnment aut hori zed by the jury’s guilty
verdict islifeinprisonment. Thus, usingthe term nol ogy
t hat the Court itself enpl oys to describe the constitutional
fault inthe NewJersey sentenci ng schene present ed here,
under Arizona law, the judge’s finding that a statutory
aggravating circunstance exists “exposes the crim nal
def endant to a penalty exceedi ng the maxi num he woul d
receive if punished accordingtothefactsreflectedinthe
jury verdict alone.” Ante, at 2359 (enphasis inoriginal).

Even Justi ce THOVAS, whose vote is necessary tothe Court’s

opi ni on t oday, agrees onthis point. See ante, at 2380.

The di stinction of Wal ton offered by the Court today i s
baffling, tosay theleast. The key tothat distinctionis
the Court’s claimthat, in Arizona, the jury makes al |l of
t he fi ndi ngs necessary to expose t he def endant to a death

sentence. See ante, at 2366 (quoting A nendarez-Torres, 523
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us., at 257, n.2, 118 S. Ct. 1219 (SCALIA J.,
di ssenting)). As explained above, that claim is
denonstrably untrue. A defendant convicted of first-degree
mur der in Arizona cannot receive a death sentence unl ess a
j udge makes the factual determ nation that a statutory
aggravating factor exists. Wthout that critical finding,
t he maxi mumsent ence t o whi ch t he def endant i s exposed i s
lifeinprisonnent, and not the death penalty. . . . If the
Court does not intend to overrul eVl ton, one woul d be hard
pressed to tell fromthe opinion it issues today.

Apprendi, 120 S. Ct. at 2387-88.

Thus, five nmenbers of the Court have indicated that Apprendi has

overruled Walton and rel ated cases.

The State al so relies onWeks v. State, 761 A 2d 804 (Del . 2000).

However, Weeks i s i napposite here because Weks pl ed guilty, waiving
hisright toajury determ nation. Looney did not waivethisright,
and the failure to accord himthis right is reversible error.

V. THE TRI AL COURT ERRED BY ADM TTI NG GRUESQOVE PHOTOGRAPHS OF THE

BODI ES AT THE CRI ME SCENE AND THE AUTOPSY.

The cases cited by the State do not alter the application of the
evidentiaryruletothe facts of this case. The phot ographs shoul d not
have been admi tted.

A. The probative val ue of the gruesone pi ctures of the charred
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bodies at the scene of the nurder and arson was substantially

out wei ghed by t he danger of unfair prejudi ce and needl ess presentati on

of cumul ati ve evidence.

The State asserts that the crinme scene phot ograph of the charred
bodies on the bed was relevant to prove the identity of the
perpetrator(s), afact indispute. However, not asingle State w tness
testifiedthat State’ s Exhibit 1-Ccontai ned any i nformati on t hat woul d
prove the identity of the arsonist. Therefore, the photographis
irrel evant and inadm ssi bl e.

John Gunnreferredto State's Exhibit 1-Cto tal k about the fl oor
of the room not the bed and not the victinms. R 13-1634. State's
Exhibit 1-T showed the floor of the room The charred bodies in
Exhibit 1-Cwere irrel evant to John GQunn's testinmony. Cheni st Carver
never referred to Exhibit 1-Cat all. Further, the fact that the
bodi es protected fragnments of fabric fromthe fire sothat Shawn Yao
was able to collect unburned fabric frombeneath the bodi es was
irrelevant. Any testinony about was what was underneat h t he bodi es
woul d nore | ogi cal | y have been expl ai ned by Exhi bit 1-T, whi ch showed
what was underneath the bodies after the bodies were renoved.

The State al so asserts that the photographis relevant to explain
the “circunstances of the crine.” The State does not, however, expl ain
why the “circunstances of thecrine” isrelevant. The “circunstances

of the crime” were not an issue in dispute.
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The State cites a nunber of cases i n whi ch gruesone phot ographs
were admtted without error. |In each case, the photographs were
i ndependent |y rel evant or corroborative of sone ot her evi dence. See

Czubak v. State, 570 So. 2d 925 (Fla. 1990). Thus, inN xon v. State,

572 So. 2d 1336, 1342 (Fla. 1990), the photographs were rel evant to
prove that fire was t he cause of death and were rel evant to corroborate

t he confessi on of the defendant. InGorev. State, 475 So. 2d 1205,

1208 (Fl a. 1985), the photographs corroborated the testinony of two

eyewi t nesses. InMnsfieldv. State, 758 So. 2d 636, 648 (Fl a. 2000),

t he phot ographs expl ained the cause of death and supported the
application of the aggravating factor “hei nous, atrocious and cruel” in

t he penalty phase. InGudinas v. State, 693 So.2d 958 (Fla. 1997), the

medi cal exani ner used t he phot ographs to explain the | ocati on and
ext ent of the wounds. The photos were al so used to support the HAC

aggravat or inthe penalty phase. |InPangburnv State, 661 So. 2d 1182,

1187 (Fla. 1995), the nmedi cal exam ner used t he phot ogr aphs t o expl ai n
his testinony and t he phot ographs al so corroborated a witness’s

testimony. In Wlson v. State, 436 So.2d 908 (Fla. 1983), the

phot ographs proved the identity of the victim the nature and extent of
injuries, the cause of death, the force used i n causing the death, and

t he prenmedi tationelement of thecrime. Alstonv. State, 723 So. 2d 148

(Fla. 1998), has nothing at all to do with the adm ssibility of

gruesone crine scene phot ographs.

21



| nt eresti ngly enough, the photographs inthe case at bar di d not
corroborate the testinony of Denpsey. Accordingto Denpsey, he was in
theroomwiththevictins at all tinmes. Denpsey’s only testinony about
accel l erants was that Hertz poured gasolineinthelivingroom The
forensi c evi dence and expert opinion directly contradi cted Denpsey,
because traces of accellerants were found on the fabric fragnents found
under neat h t he bodi es. However, in addition to the fact that the
phot ogr aphs di d not corroborate Denpsey’ s testi nony, ot her phot os were

adequate to showthe condition of the crime scene and t he exi st ence of

fi bers under the bodies. See Thonpsonyv. State, 619 So.2d 261 (Fla.),

cert. denied 510 U.S. 966 (1993).

The State urges this Court toignoreRuizv. State, 743 So.2d 1

(Fla. 1999), onthe basis that the case was reversed on grounds ot her
t han t he erroneous adm ssi on of the photograph. The conviction of Ruiz
was reversed because of prosecutorial overreaching, and the
i ntroduction of i nproper evidence, such as the cunul ati ve enl ar ged
phot ograph of the victinm s body, was part of that overreaching. Ruiz

v. State, 743 So.2d at 8. The State inRuiz could not explainthe

reason for i ntroduci ng t he bl omup of the gruesone phot ograph. Nor is
t her e any expl anati on here. The phot ograph of the charred bodi es was

not rel evant to any materi al di sputed i ssue. Czubak v. State, 570

So.2d 925 (Fla. 1990). The trial court abused its discretion by

adm tting the photograph.
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B. The gruesone pi ctures of the bodi es at the aut opsy wer e not

used by the nedi cal exam ner toillustrate his opinionof the cause of

death and were therefore irrel evant.

In Gudinas v. State, 693 So.2d 953 (Fla. 1997), the nedical

exam ner used t he photographs toillustrate his testinony of the other
injuriestothe victim who had been raped and dragged into an al |l ey
and stonped to death. In the case at bar, thetrial court admtted
aut opsy phot ogr aphs showi ng the effects of thefire that occurred after
the victinms’ deaths. The effects of thefireare not “injuries” caused

by t he def endants. Under the holdingin Al neidav. State, 748 So. 2d

922 (Fla. 1999), the adm ssion of the photographs is error.

In Alnei da the error was harm ess because the defendant had
confessed twice: onceto his friends before his arrest, and againto
| aw enforcenment officials after the adm nistration of the Mranda
war ni ngs. The def endant in Al nei da woul d have been convi ct ed even
wi t hout the introduction of the autopsy phot ographs. The sanme cannot
be saidinthis case. Herethe evidence of first degree nurder cones
fromt he cooperati ng co-def endant Denpsey. Denpsey takes great pains
t o di stinguish his conduct fromthat of his co-defendants. Hetells
the jury that he was kindtothe victins, | ooking after their confort

whi | e he guarded them and that he fired his weapon only after Hertz
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and Looney had al ready started shooting. The autopsy photographs
graphically illustrate the danage to the bodies by the fire. The
phot ogr aphs appeal to the synpat hy and prej udi ces of thejurors. The
St at e cannot show beyond a reasonabl e doubt that the jury woul d have
convicted M. Looney and M. Hertz if the gruesone, irrel evant aut opsy
phot ogr aphs had not been shown. The State nust do nore that nerely
assert that error was harnl ess. The State nust carry its burdento

denonstrate that the error was harnl ess. See Statev. DQ@iilio, 491

So.2d 1129 (Fla. 1986).

VI . THE DETAI LS OF THE COLLATERAL CRI MES | N VOLUSI A COUNTY BECAVE

A FEATURE OF THE TRI AL CAUSI NG PREJUDI CE THAT SUBSTANTI ALLY QUTWEI GHED

THE PROBATI VE VALUE OF THE EVI DENCE.

M . Looney relies onthe argunment and authoritiescitedinhis
Initial Brief.

VI1. THE TRI AL COURT ERRED BY REFUSI NG TO GRANT A M STRI AL AFTER

A STATE' S W TNESS TESTI FI ED ABOUT HEARSAY STATEMENTS BY THE NON-

TESTI FYI NG CO- DEFENDANT WHI CH | NCRI M NATED L OONEY.

Two State wi t nesses were presented to prove that Jason Looney was
involved in the crines at the King/ Spears resi dence. One was co-
def endant, co-perpetrator Denpsey, who was subject to cross-
exam nation. The ot her wi tness was non-testifying co-defendant Hert z,
whose hearsay statenent cane in through the testimony of inmate

Hat hcock. M. Looney coul d not cross-exanm ne Hertz. And yet thejury
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hear d bot h Denpsey and Hertz say t hat Looney kil l ed Spears and Ki ng.

The i ntroduction of Hertz’' s hearsay st at enent was unquesti onably
error, asthe State admtted at trial and nowinits Answer Brief. The
error i s subject tothe harm ess error anal ysis announced inState v.
DQ@ilio, 491 So.2d 1129 (Fla. 1986). M. Looney has denonstrated the
error; the burden is nowon the State to prove that the error is
harm ess beyond a reasonabl e doubt. The State asserts that M.
Looney's presence at the scene of the crine was proved beyond a
reasonabl e doubt. The only proof of Looney's presence was Denpsey's
testinmony. That testinony was then corroborated by the hearsay
statenment of Hertz. M. Looney was i n possession of the recently
stolen Mustang and he did attenpt to flee, all of which is
circunstantial evidence. But the direct evidence canme fromDenpsey and
t he hearsay statenent of Hertz. The State failed to denonstrate that
t he jury woul d have convi cted M. Looney on t he strength of Denpsey's
testi nony wi t hout the corroboration of Hertz's hearsay stat enent.
Because thi s constitutional error i s not harm ess beyond a reasonabl e

doubt, the conviction should be reversed.

VI11. THE STATUTE AUTHORI ZI NG THE ADM SSI ON OF VI CTI M| MPACT

EVI DENCE | S AN UNCONSTI TUTI ONAL USURPATI ON OF THE COURT’ S RULEMAKI NG

AUTHORI TY UNDER ARTICLE V, § 2, OF THE FLOR DA CONSTI TUTI ON MAKI NG THE

ADM SSI ON OF SUCH TESTI MONY UNCONSTI TUTI ONAL AND REVERSI BLE ERROR.

This i ssue was preserved and is, therefore, not procedurally
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bar r ed. R1- 106.

The Staterelies onBurns v. State, 699 So. 2d 646 (Fl a. 1997), for

t he propositionthat this Court has previously heldthat subsection 7
of Section 921. 141 does not violate Article 2, Section3 or ArticleV,
Section 2. Aclose reading of Burns reveal s that the preci se questi on
rai sed by M. Looney has not been answered by this Court.

I n Burns, the defendant first chal |l enged Section 921. 141(7) as an

ex post factolaw. This Court summarily rejected that contention on

the authority of State v. Wndom 656 So. 2d 432 (Fla. 1985). Burns

al so rejected, without analysis, the challenge to 921.141 inits
entirety as violative of Article 5, Section 2. Burns cites three cases
i n support. None of the three cases, however, refer specificallyto
subsection 7 of the statute.

In State v. Vaught, 410 S. 2d 147, 148 (Fl a. 1992), the def endant

reasoned that if the statute were procedural, andtherefore ableto

survi ve anex post facto chall enge, then the statute nust run af oul of

Article 5, Section 2. But this Court ruled that referencestotheterm
“procedural” inearlier cases “were not neant to be used as shi bbol et hs
for deci di ng whet her the newl awvi ol ates article V, Section 2(a) of
the Fl orida Constitution.” |d. at 149. The Court decl ared t hat t he
deat h penal ty st atute was substantive | aw"“i nsofar as [the provi si ons]

define those capital fel onies whichthelegislature finds deserving of

t he death penalty.” 1d. at 149. Vaught thenrelies onSnithv. State,
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497 So.2d 894 (Fla. 1981). Smth in turn nerely cites State v.

Dobbert, 375 So. 2d 1069 (Fla. 1979), as authority. |nDobbert, the

def endant attacked the entire death penalty statute as viol ative of
both Article V, Section 2(a) and Article X, Section 9. This Court
uphel d the statute wi thout any discussion. All of these cases
predate the enactnment of the victiminpact subsection the death
penalty statute.

Burns also relies on Booker v. State, 397 So.2d 910 (Fl a.

1981). In Booker, the death penalty statute as a whole was

chal | enged. Booker sinply cites to Dobbert w thout analysis.
Booker al so predates the enact ment of the victimi npact subsecti on.

Finally, Burns cites Maxwell v. State, 657 So.2d 1157 (Fl a.

1995), in which this Court answered a certified question fromthe

district court. InState v. Maxwell, 647 So.2d 871 (Fla. 4'" DCA

1995), thetrial court heldthat 921.141(7) was unconstitutional on
several grounds, includingthat the statute viol ated the separati on of
power s doctrine and t he prohi bition agai nst ex post laws. |d. at 872.
The district court heldthat statute did not infringe onthe Suprene
Court's exclusive right toregul ate procedure on the authority of

Booker v. State, 397 So.2d 910 (Fla. 1981). At the sane tinme, the

district court's rationale for holding that the statute was not an

unconstitutional ex post factolawwas that the statuterelatedonly to

t he adm ssion of evidence, which was nerely a change in procedure.
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Thi s revi ewshows t hat this Court has never cl early detern ned
whet her Section 921.141(7) is procedural or substantive. Therationale

of Allenv. Butterworth, 756 So.2d 52 (Fla. 2000), is applicablein

this determ nation. This Court should review this issue to
unambi guousl y deci de that the victi mi npact subsection of 921.141 1is
unconsti tutional .

| X.  THE EVI DENCE WAS | NSUFFI Cl ENT AS A MATTER OF L AWTO SUSTAI N

THE CONVI CT1 ONS.

M. Looney relies onthe argunents and citations to authorities
and the recitation of the facts in his initial brief.

CONCLUSI ON

Based on t he argunent and authorities cited herein, M. Looney
requests this Court toreverse his conviction and sentence and r enand
for anewtrial. Inthe alternative, M. Looney asks the Court to
vacate the sentence of death.

Respectfully subm tted,

Bar bara Sanders
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