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PRELI M NARY STATEMENT

Petitioner, the State of Florida, the Appellee in the First
District Court of Appeal and the prosecuting authority in the trial
court, wll be referenced in this brief as Petitioner, the
prosecution, or the State. Respondent, WIIliam Dan Perry, the
Appellant in the First District Court of Appeal and the defendant
inthe trial court, wll be referenced in this brief as Respondent
or his proper nane.

The synmbol "I" will refer to the one volune record on appeal
Each synbol w Il be followed by the appropriate page nunber in

par ent heses.

CERTI FI CATE OF FONT AND TYPE Sl ZE

Counsel certifies that this brief was typed using Courier New
12.
STATEMENT OF THE CASE AND FACTS

On April 28, 1959, Perry was charged wth grand |arceny for
stealing a notorcycle. (1.1). Perry plead gquilty and was
sentenced to five years of probation. (l1.6). Perry s probation
termnated on July 13, 1962. (1.8).

On Novenber 9, 1998, Perry filed a petition for wit of error
coramnobis. (1.9-28). In his petition, Perry clains that when he
was 19 years old and an airman in the Air Force, he had been
drinking with two other airman, and they decided to take a
nmotorcycle for a joyride before heading back to Tyndall Air Force

Base. (1.9). Perry clains that the nmen had no intent to



permanently keep the notorcycle because they could not have a
notorcycle on the Air Force Base. (1.9). A law enforcenent
officer saw the nen on the notorcycle, and arrested them taking
themto jail. (1.10).

Perry states that he did not have noney to hire counsel to
represent him and because the crinme occurred prior to G deon v.
Wai nwight, 372 US. 335 83 S.CG. 792, 9 L.Ed.2d 799 (1963)
counsel was not appointed to represent him (I1.10). On April 30,
1959, Perry was brought to the circuit court where the prosecutor
informed himthat if he pled guilty he would be rel eased for jail
but if he did not he would remain in jail and face trial w thout a
| awyer to represent him (1.10). Perry clainms that he was given
a copy of the information which led himto believe that *“if he
intentionally took the notorcycle wi thout perm ssion, he was guilty
of grand l|arceny even though he and his friends were only
‘joyriding and intended to return the bi ke before heading back to
their Base for the evening.” (1.10). Perry entered a guilty plea
and did not appeal his sentence of probation. (1.11). Perry
claimed that the failure to inform him of the elenments of the
of fense of grand |larceny was a fact of a vital nature that had it
been known to the trial court it would have prevented the entry of
t he judgnent and sentence. (1.11).

The trial court denied Perry’ s petition for wit of coramnobis.
(1.29-43). The trial court found Perry's allegations of coercion
were questionable and in all likelihood based on the prosecutor’s

good-faith belief in the correctness of the charge and I|i kel i hood



of continued pre-trial incarceration. The trial court found that
al though Perry maintained that the trio would have returned the
bi ke, the police and prosecutor had no way of know ng that because
they had not returned the bike before they were arrested.
Mor eover, the court stated that “the prosecutor’s all eged comments
regarding Perry’'s continuing pre-trial incarceration were
presumably made in good faith and not disingenuous.” (1.33). The
court found that Perry had not established a reasonabl e basis for
a claimof coramnobis relief, and denied Perry's petition.

Perry appealed to the First District Court of Appeal. (I.46).
The First District recognized that “[w]je are not dealing with facts
unknown to the parties at the tinme of the plea or which could not
have been discovered through the use of due diligence, but rather
guestions of lawrelated to the voluntariness of the plea in |ight
of known facts and the validity of the pleain light of appellant’s
known status as an unrepresented indigent defendant.” Perry v.
State, 25 Fla. L. Wekly D541, D542 (Fla. 1t DCA Feb. 28, 2000).
The First District recogni zed conflict anong the Second, Third, and
Fourth District Courts of Appeal as to whether the voluntariness of
a plea is subject to coram nobis review The First District
certified the follow ng question of great public inportance:

VWHETHER THE DECI SI ON | N WOOD V. STATE, 24 FLA. L. WEEKLY
S240 (FLA. MAY 27, 1999), AUTHORI ZES THE USE OF CORAM
NOBI'S I N Cl RCUMSTANCES WHERE THE ALLEGED ERROR TO BE
CORRECTED CONCERNS WHETHER THE LAW WAS PROPERLY APPLI ED
TO FACTS WH CH WERE KNOWN, OR SHOULD HAVE BEEN KNOWN

THROUGH THE EXERCI SE OF DUE DI LI GENCE, AT THE TI ME THE
ALLEGED ERROR OCCURRED?



SUMVARY OF ARGUNVENT

| SSUE 1.

Perry filed a petition for wit of error coram nobis claimng
that his plea was involuntary. Perry is not entitled to relief
because Perry has not established that an error of fact occurred
whi ch that was unknown at the tinme and if known to the trial court
woul d have prevented the entry of the judgnent. This Court’s
decision in Wod did not expand the limted scope of relief
avai |l abl e under coramnobis. A petition of wit of coramnobis may
only be used to correct an error of fact and not an error of |aw.
The fact nust be of such a vital nature that had it been known to
the trial court it would have prevented the entry of judgenent. A
claimthat a plea is involuntary because a defendant is unaware of
the | egal consequences of the plea is not a error of fact but
instead an issue of law. Therefore, the First District’s question
of whether coram nobis is authorized in circunstances where the
al l eged error to be corrected concerns whether the | aw was properly
applied to the facts which were known or shoul d have been known at

the time the error occurred, should be answered in the negative.



ARGUMENT

| SSUE |
VWHETHER THE DECI SI ON | N WOOD V. STATE, 24 FLA. L.
WEEKLY S240 (FLA. MAY 27, 1999), AUTHORI ZES THE USE
OF CORAM NOBI'S | N C RCUMSTANCES WHERE THE ALLEGED
ERROR TO BE CORRECTED CONCERNS WHETHER THE LAW WAS
PROPERLY APPLIED TO FACTS VWH CH WERE KNOAN, OR
SHOULD HAVE BEEN KNOWN THROUGH THE EXERCI SE OF DUE
DI LI GENCE, AT THE TI ME THE ALLEGED ERROR OCCURRED?

In 1959, Perry was charged and pled guilty to grand theft
| arceny for taking a notorcycle. Perry filed a petition for wit
of error coramnobis claimng that his plea was i nvol untary because
he was not represented by counsel, he did not understand that
el enents of the crinme, specifically that he had to intend to
permanent|y deprive the owner of the notorcycle, and t he prosecutor

coerced himinto entering into the plea. Perry v. State, 25 Fla.

L. Weekly D541, D542 (Fla. 1%t DCA Feb. 28, 2000). The trial court
found that Perry was not entitled to coramnobis relief, and the
District Court of Appeal certified the follow ng question:

WHETHER THE DECI SI ON | N WOCD V. STATE, 24 FLA. L. VEEKLY
S240 (FLA. MAY 27, 1999), AUTHORI ZES THE USE OF CORAM
NOCBI'S I N Cl RCUMSTANCES WHERE THE ALLEGED ERRCR TO BE
CORRECTED CONCERNS WHETHER THE LAW WAS PROPERLY APPLI ED
TO FACTS WH CH WERE KNOW, OR SHOULD HAVE BEEN KNOWN
THROUGH THE EXERCI SE OF DUE Dl LI GENCE, AT THE TI ME THE
ALLEGED ERROR OCCURRED?

Perry, at D542.

This Court’s decision in Wod v. State, does not authorize the

use of coramnobis where the all eged error to be corrected concerns
an issue of |aw which was known or should have been known t hrough

the exercise of due diligence. In Wod, this Court held that “al



def endant s adj udicated prior to this opinion shall have two years

fromthe filing date within which to file claims traditionally

cognizable under coram nobis.” |1d. at S241 (enphasis added). Thus,

Wod does not expand relief available under coram nobis, but
instead, limts it to clainms of relief which were traditionally
avai | abl e under coram nobis.

The common law wit of error coram nobis “is a discretionary
wit and will not be enployed if any other renedy exists.” Ex

parte Wlles, 53 So.2d 708, 711 (Fla. 1951). Therefore, the

petition can only be used “when it is necessary for the accursed to

bring some new fact before the court which cannot be presented in

any of the nethods provided by statute, but it wll not lie in
cases covered by statutory provisions.” N ckels v. State, 98 So.
502 (Fla. 1923). “The function of a wit of error coramnobis is
to correct errors of fact, not errors of law” Hallman v. State,

371 So.2d 482, 485 (Fla. 1979). See Ex parte Welles, at 710(“In

our view the facts in this case bring it within the scope of the
common law writ of error coramnobis, the primary purpose of which
was to afford the trial court an opportunity to correct its own
record wwth reference to vital facts not known to the court when
t he judgnment was entered.”). “The facts upon which the petitionis
based nust have been unknown by the trial court, by the party, or
by counsel at the time of trial, and it nust appear that defendant
or his counsel could not have known them by the use of diligence.”
Hal | man at 485. “[T]he alleged facts nust be of such a vita

nature that had they been known to the trial court, they



concl usi vel y woul d have prevented the entry of the judgnent.” [d.?
The wit of error coram nobis is also “available to correct an
error in the court’s record caused by a default in the performance

of duty by mnisterial officers.” Milcolmv. State, 605 So. 2d 945

(Fla. 3d DCA 1992). See Wir v. State, 319 So.2d 80 (Fla. 2d DCA

1975) (hol di ng that coram nobis relief was avail able to defendants

rai sing an i ssue pursuant to G deon v. Wainwight, 372 U. S. 335, 83

S.C. 792, 9 L.Ed.2d 799 (1963), whose clainms were not barred by
| at ches).

This Court, in Wod, reinforced the narrow scope of relief

avai l abl e pursuant to a wit of error coramnobis, stating that:

The requirements of a wit of error coramnobi s have been
set out in nunmerous cases fromthis Court. A petition
for this wit addressed to the appellate court nust
disclose fully the alleged facts relied on; nere
conclusory statenments are insufficient. The appellate
court nust be afforded a full opportunity to eval uate the
all eged facts for itself and to determ ne whether they
establish prinma faci e grounds. Furthermore, the petition
should assert the evidence upon which the alleged facts
can be proved and the source of such evidence. The
function of a writ of error coram nobis is to correct
errors of fact, not errors of law. The facts upon which
the petition is based must have been unknown by the trial
court, by the party, or by counsel at the time of trial,
and it must appear that defendant or his counsel could
not have known them by the use of diligence.

In considering a petition for wit of error coram
nobis, the appellate court has the responsibility to
determ ne the |l egal effect of the facts all eged upon the
previously entered judgnent. \Wen the appellate court
finds that the facts are sufficient in legal effect, the
next step is for the trial court to determne the truth

YIn Jones v. State, 591 So. 2d 911, 915 (Fla. 1991), this
Court stated that from “henceforth, in order to provide relief,
the newy di scovered evidence nmust be of such nature that it
woul d probably produce an acquittal on retrial.”

-7-



of the allegations in an appropriate evidentiary hearing.

The general rule repeatedly enployed by this Court to
establish the sufficiency of an application for wit of
error coramnobis is that the alleged facts must be of
such a vital nature that had they been known to the trial
court, they conclusively would have prevented the entry
of the judgment.... This traditional '"conclusiveness
test" in error coram nobis proceedings is predicated on
the need for finality in judicial proceedings. This is
a sound principle, for litigants and courts ali ke nmust be
able to determne with certainty a tinme when a dispute
has cone to an end.

Wod, at S241, citing Hallman, at 484-85(enphasi s added; footnote

omtted). Therefore, Whod still limts coramnobis relief toerrors
of fact.

Aclainms that a pleais involuntary is a issue of law. Thereis
a difference between a question of fact and an error of fact. A
question of fact arises when two or nore concl usions can be drawn

fromthe facts. Loftin v. McGegor, 14 So. 2d 574 (Fla. 1943).

The determination of the voluntariness of a plea may involve
questions of fact, such as whether the defendant was advi sed of
certain consequences. However, an error of fact is one which
conclusively would have prevented the entry of judgnent the
j udgnent and sentence had it been known.

Perry clains that his plea was involuntary because he was not
represented by counsel, he did not understand the el enments of the
crime, and was coerced by the prosecutor. These issues are not
fundanmental errors of fact, but instead are errors of law In

Peart v. State, 705 So. 2d 1059 (Fla. 3d DCA 1998), rev. granted,

722 So.2d 193 (Fla.1998), the defendants clained that there plea

-8-



was i nvol untary because the court had failed to warn t hem about the
possibility of deportation. [d. at 1061. The court stated that
“t he defendants do not seek coramnobis relief asserting errors of
fact or newly discovered evidence, but rather on the basis of an
error of law, to wit, an irregularity in their plea colloquy
rendering their pleas involuntary. |d. at 1062. Therefore, the
court found that coramnobis relief was not an appropriate renedy.”
Id.

In State v. Garcia, 571 So. 2d 38 (Fla. 3d DCA 1990), Garci a,

claimed that his guilty plea had not been knowingly and
intelligently made because he was not aware of the consequences of
his plea. The court also found that it was an error or | aw and not
wthin the function of a wit of error coramnobis. |Id. at 39.

Q her districts have held that an involuntary plea is an issue

of fact not an issue of law. In Knibbs v. State, 24 Fla. L. Wekly

D2730 (Fla. 2d DCA Decenber 10, 1999), the Second District held
that Kni bbs’ claimthat he was induced to plea guilty because of
ignorance in that he was not advised by the court of the
deportation consequences of his plea was a factual issue and a

valid basis for coramnobis relief. In G egersen v. State, 714 So.

2d 1195 (Fla. 4th DCA 1998), the Fourth D strict held that
Gregersen’s clai mthat her plea was i nvol untary because she was not
advi sed of the consequences of deportation was a error of fact, not
an error of law. Both of these cases base their hol dings upon a

m sreading of Nickels v. State, 98 So. 502 (Fla. 1923).




Ni ckels pled guilty to the charge of rape and he was sentence to
hang. ld. at 503. Nickels filed a petition for wit of coram
nobis claimng that he “entered his guilty plea because he was
afraid of being killed.” 1d. at 503-504. The trial court did not
ask Nickels during the plea colloquy if the plea was tendered
because of fear or duress. 1d. at 503. The Court stated that:

The functions of a wit of error coramnobis are limted
to an error of fact, for which the statute provides no
ot her renedy, which fact did not appear of record, or was
unknown to the court when judgnent was pronounced, and
whi ch, if known, would have prevented the judgnent, and
whi ch was unknown, and coul d not have been known to the
party by the exercise of reasonable diligence intinme to
have been ot herw se presented to the court, unl ess he was
prevented from so presenting them by duress, fear, or
ot her sufficient cause.
ld. at 504. The Court further explained that “[t]he wit of error
coram nobis is not intended to authorize any court to revise and

review its opinions; but only to enable it to recall some

adjudication made while some fact existed which, if before the

court, would have prevented the rendition of the judgment, and

which, without any fault or negligence of the party, was not

presented to the court.” [d. at 504 (enphasis added). The N ckels

court maintained that the wit “does not lie to correct any error
in the judgnent of the court, nor to contradict or put in issue any
fact directly passed upon and affirmed by the judgnent itself.”
Id. The N ckels court did find that “[a] plea of gquilty, forced
froman accused by a well-grounded fear of nob violence, will not
sustain a judgnent of conviction when properly attacked.” 1d.
Therefore, the Court reversed and remanded for the trial court to
consi der N ckels’ petition.

-10 -



The trial court accepted the N ckels’ plea unaware of the
threats of nob violence and N ckels was prevented from revealing
the threats to the court because of fear and duress, which was an
i ssue of fact not an issue of law. Had the trial court been aware
of the fact that Nickels had been forced to enter the guilty plea
based on the fear of nob violence, the trial court could not have
accepted N ckels’ plea. The threat of nob violence is the “unknown
fact” the all ows for coramnobis relief. Accordingly, N ckels does
not hold a defendant’s claimthat his plea was involuntary because
a he was unaware of the | egal consequences of entering the pleais
a ground for coramnobis relief. Rather, Nickels held that because
certain facts were unknown to the court and if known to the court
woul d have prevented the entry of the judgnent and sentence,
Ni ckel s was entitled to coramnobis relief. Knibbs and G egersen
m sapplied N ckels because the fact that a defendant may be
deported upon entry of a plea would not produce an acquittal or
prevent the entry of judgenent. Therefore, Knibbs and G egersen
were wongly decided.

In the case at bar, there are no grounds to establish a claim
for coramnobis relief. Perry clainms that the prosecutor brought
himto court and infornmed himthat if he pled guilty he would be
rel eased but if he did not plea would remainin jail to await trial
and he would not have a lawer to represent him (1.10). The
prosecutor’s statenment appears to be true, and if known to the
trial court would not have prevented the entry of the judgment.

Perry al so clains that he was gi ven a copy of the information which

-11 -



led himto believe that if he intentionally took the notorcycle
W t hout perm ssion he was guilty of grand |arceny even though he
was only joyriding and intended to return the notorcycle. (1.10).
Perry asserts that the failure to informhimof the elenents of the
offense would have prevented the entry of the judgnent and
sent ence. Once again Perry is incorrect. The fact that Perry
clainmed that he intended to return the notorcycle would not have
prevented the entry of the judgnment for his conviction for grand
| arceny. There was sufficient evidence for a jury to concl uded
that Perry did intend to permanently deprive the owner of his
not orcycl e. The law enforcenment officer saw the nmen on the
not orcycle and arrested them Perry had not yet returned the bike
to the rightful owner, and a jury could concluded that Perry was
not going to return the bike. Thus, Perry offers no facts which
woul d have prevented the entry of the judgenent, and is not
entitled to coramnobis relief.

In summary, this Court’s decision in Wod did not expand the
limted scope of relief avail able under coramnobis. A petition of
wit of coram nobis may only be used to correct an error of fact
and not an error of law. The fact nust be of such a vital nature
that had it been known to the trial court it would have prevented
the entry of judgenent. A claimthat a pleais involuntary because
a defendant is unaware of the | egal consequences of the plea is not
a error of fact but instead a issue of law. Therefore, the First
District’s question of whether coram nobis is authorized in

circunstances where the alleged error to be corrected concerns

-12 -



whet her the | aw was properly applied to the facts which were known
or shoul d have been known at the tine the error occurred, should be

answered in the negative.

-13-



CONCLUSI ON

Based on the foregoing, the State respectfully submts the

certified question shoul d be answered i n the negative, the decision

of the District Court of Appeal reported at 25 Fla. L. Wekly D541

shoul d be disapproved, and the order entered in the trial court

shoul d be affirned.
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