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The size and sty;e of type used in this brief is 12-point
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STATEMENT OF THE m AND FACTS

Respondent accepts the statement of the case and facts as set

forth by the petitioner with the following additions:

At the sentencing hearing on July 2, 1999, after having con-

sidered the victim's desire that the mandatory prison releasee

reoffender sentence not be imposed ( R 87-88),  the court decided

to impose the mandatory sentence ( R 92-93).

S - Y  O F  T H E  ARGW

Issue I: Respondent acknowledges that this Court has discre-

tionary jurisdiction to review the decision of the Second District

Court of Appeals in the instant case based upon the fact that the

district court's per curiam opinion cites as controlling authority

that court's decision in State v. Cotton, 728 So.2d 251 (Fla.

1998), review uranted, 737 S0.2d 551 (Fla. 1999). FLA. R. APP.

PRO. 9.030(a)(2)(A)(iv) (1999) for which review has been granted.

Issue II: Respondent submits that this Court does not pres-

ently have jurisdiction in the instant case based upon the fact

that the Second District Court of Appeal's per curiam opinion

cites as controlling authority the case of Wt V. State, 745

So.2d 519 (Fla. 1999), and will not have jurisdiction unless or

until it accepts jurisdiction in the case cited as authority in

the Second District's per curiam opinion. Respondent acknowledges

that this Court will have discretionary jurisdiction to review the

decision of the Second District Court of Appeal in the instant

case pursuant to Fla. R. App. Pro. 9.030(‘a)(2) (A)(i) (1999) be-
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cause the decision expressly declares valid a state statute.

ARGUMENT

WHETHER THE OPINION OF THE SECOND DISTRICT
COURT OF APPEAL EXPRESSLY AND DIRECTLY CON-
FLICTS WITH THE DECISION OF ANOTHER DISTRICT
COURT OR THE SUPREME COURT ON THE SAME ISSUE
OF LAW, GIVING THE FLORIDA SUPREME COURT DIS-
CRETIONARY JURISDICTION TO REVIEW THE CASE
PURSUANT TO FLA. R . APP. PRO.
9.030(a)  (2)(A)(iv)  (1999)

Respondent acknowledges that this Court has discretionary

jurisdiction to review the instant case based upon the fact that

the Second District's per curiam affirmed opinion cites as author-

ity "State v. Cotton, 728 So.2d 251 (Fla.  1998)l, review aranted,

737 S0.2d 551 (Fla. 1999)." (Appendix). Jollie v. State, 405 So.

2d 418, 420 (Fla. 1981) ("We thus conclude that a district court

of appeals' per curiam opinion which cites as controlling author-

ity a decision that is either pending review in or has been re-

versed by this Court continues to constitute prima facie express

conflict and allows this Court to exercise its jurisdiction.").

' Oral arguments were heard on November 3, 1999.
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ISSUE II
WHETHER THE DISTRICT COURT'S OPINION EX-
PRESSLY DECLARES A STATE STATUTE TO BE VALID,
GIVING THE FLORIDA SUPREME COURT DISCRETION-
ARY JURISDICTION PURSUANT TO FLA. R. APP.
PRO. 3.030(a)(2) (A) (i) (1999)

Respondent submits that this Court does not currently have

discretionary jurisdiction to review this case based upon the fact

that the per curiam opinion rendered by the Second District Court

of Appeals cites the case of Grant v. State, 745 So.2d 519 (Fla.

d. DCA 1999), rev. pending No. 99-164 (Fla. 2000) is a per curiam

citation opinion which

PER CURIAM

states:

Affirmed. & Grant v. State, 745 So.2d 519
(Fla. 2d DCA 1999).

Petitioner relies upon the reasoning in Jollje v. Stat-e, 405

So.2d.  418 (Fla. 1981) which states:

We thus conclude that a district court of appeal
per curiam opinion which cites as controlling
authority a decision that is either pending re-
view in or has be reversed by this Court contin-
ues to constitute prima facie express conflict
and allows this court to exercise its jurisdic-
tion.

In Harrison v. Hyster, 515 So.2d.  1279 (Fla. 1987),  this

Court accepted jurisdiction because another case cited as author-

ity in a per curiam opinion, herein after referred to as the

"Small case" cited as, had a petition for review pending before

the Court. This cause reasoned:

..[w]e  should not have accepted jurisdiction in
this case until it was determined to accept ju-
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risdiction in Small. Jollies's reference to
"controlling authority-.-that  is . ..pending re-
view" refers to a case in which the petition for
jurisdictional review has been granted and the
case is pending for disposition on the merits.
Since Small never reached that status, our ac-
cepting jurisdiction in this case was improvi-
dently issued, and we deny the petition for re-
view.

Respondent submits that this Court should not accept

jurisdiction in the instant case until it has determined whether

it will accept jurisdiction in Grant, supra. However, as stated

earlier, this Court has discretionary jurisdiction based upon the

district's court's citation per curiam opinion referring to Cot-

b2Qr supra, which case has been accepted for review and for which

oral argument has been heard regarding numerous constitutional

challenges.
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CONCLUSI-

Respondent respectfully requests that this Court deny review

in the instant case.

Respectfully submitted,
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ATTORNEY GENERAL
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