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preliminary staternent

petitioner files this reply to the Brief of responoent,
which will Be referreo to as “rB,” on the qQuestions
regaroing the constitationdlity of § 775.082(8) Fla. stat.
(1997) the prison releasee reoffenoer [prr] act, ano
whether the trial court erre o INIMpPosing aprr sentence on
an offense that may haove Been cormrmitteo prior to the
statute’s effective oate, ano whether the trial court
erreo in failing to grant creoit FOr time seroeo as it
appeadrs in the recor o, resdlting in an illegal sentence.

Ccitations in this Brief to oesignate ReCOr O rReferences
are as fFollows:

., " — REeCOR O on appedl, ool. 1;

e. " — TtrAnNscrIpt of proceeoings, ools. it ano iii;



/7”7 v/

SR. — supplemental recor o, oesignateo ool.1of
I (sentencing).

dll cite© references will Be follocwoe© By the releovant page
narmBer(s). all other citations will Be self-e xplanatory or will
otherwoise Be explaineo.

pursuant to arn2 aorministratioe oroer of this court
oateo Jdly 13, 1998, counsel certifies that this Brief is
pRINteo in 14 point times romarn, a proportionately-spaceo,
compudter-generateo [font ano suBmMitteo on a oisk in

COOROpPErfect Formatc.
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angaments

iIssue i— as construeo i Wo00s V. state, the
original prr act oelegates guoicial sentencing
powoer to the state attorney, in oiolation of the
separation of powers clause of the fFlorioa
constitution, ano dalso oviolates several other
constitutional prooisions.

the certifieo Question

Florioa’s constitation, art.ii, §3, oioioes the powers of
state goovernment into Legislatioe, execatioe, ano jJaoicial
Branches ano says that “no person Belonging to one Branch
shdadll exercise any powers appertaining to either of the
other Branches unless expressly prooioeo herein”. the
original prr act, as interpreteo By the OIstrIiCt COURT in
a000Ss O. state, 740 sO. 20 20 (Fla. 1st Oca), reo. granteo, 7 40
S0. 20 £29 (Fla. 1999) oviolates that prooision Becadse it
oelegates legislativoe aathority to estaBlish penalties fFor
Crimes ano jJaoicial authority to impose sentences to the
state attorney as an official of the executioe Branch.

petitioner relies on the argarments maoe in the initial
Brief on the merits at 8-27.

other constitutional oiolations

I aoOOItion to Its Oecision on separation Of powers, the

OISTtRICT COURT Rejecteo petitioner’s aooitional

constitutiondl claims that the act oiolates the single-suBaect

1



Rule, that it constitutes cruel ano anasaal panishrment, that
it oiolates eQual protection Because It ooes nNot Bedar A
ratcional relationship to legislatioe intent, ano Finally thatit
oiolates oue process Becadse 1t gioes the oictim oiscretion
oover senterncing, Becadse It 1s 0DOI0 FOrR ovagueness ano
Because It inoites arBitraAary application. the petitioner
replies to responoent on each of these concerns Belowo.
single suBJect reqQuirement

responoent claims that “petitioner Lacks stanoing to
raise asingle suBaect chdllenge,” citingrollinsono.state, 743
S0. 20 585 (Fla. 4th ©Oca 1999) (RB At 17). petitioner’s single

OFfFense OoCcCurreo sometime Betooeen Janddry, 1997, ano

daly 15, 1097 (R. 4). the prr act chadllengeo in this case was
passeo as ch. 97-239, Lawos of [Fla. it Becarme Lawo woithout the
signature of the gooernor onrmay 30, 1997.

rollison erroneously states that a oefenoant whose
Offense oCcCUrreo after rmay 30, 1997, has No stanoing
Because the session Law woas re-enacteo into the florioa
statates on may 30, 1997. nNOt so. that was the original

errectioe oate of the session Law. 1t aas Not re-enacteo

into the florioa statates antil march 25, 1999. ch. 99-10,

Laaos of Fla.



petitioner has stanoing to press his single suBject
chadllenge, ano relies on the argarments containeo in the
initial Brief, ano on this court’s recent oecision in heggs o.
state, 25 fla. Law weekly s137 (Fla. feB. 17, 2000), which
inoalioateo on single suBiect grounos certain armenornents
to the sentencing gaioelines which awere containeo in the
same session Law, ch. 95-184, laws of fla. as prooisions
oOedling with comestic violence.

crauel ano/or anasaal panisbhment
oagueness
Oue process
eqQual protection

Rresponoentaooresses these argarmentsin 6 . pages (rB
at 17-23). rResponoentBelieves aprisonsentence cannNnever Be
Cruel or unusadl. petitioner aodul © point odt that this court
in hale o. state, 630 so. 20 521 (Fla. 1993) recognizeo that it
codloBe, atleastunoer the florioaconstitation. petitioner

relies on his oOiscussion of the other suB-issues in the initial

Brief at 31-42.



issue ii — If sentencing uanoer the prr act is

within the trial court’s oOiscretion, the case

mast Be Rrermanoeo [for the trial codrt to

exercise that sentencing oiscretion.

responoent’s sole argament on thisissue is thatstate o.
COTton, 728 sO. 20 251 (FLa. 2nO Oca 1998), rev. granteo, 737
S0. 20 %51 (Fla. 1999) is No longer gooo Law Because the
statutory exceptions containe o inthe original prr actwere
rermnooveo By the legislature By ch. 99-188, Laws of fla.

howeover, ch. 99-188 Becarme effectiveon daly 1, 1999, cohich

aas Long arter the oates of petitioner’s single offense,

JandJuary, 1997, anO Jddly 15, 1997, AnNO, in0ee o, Long afFter his

sentencing oate of septermBer 19, 1998 [R. 6; 143 ]."

this court has helo that legislatioe enactments which
OCCURRE O suBseQuent to a oefenodnt’s senterncing oate
cannot Be useo to BAr the oefenoant’s claims. state o.
trowell, 739 s0. 2077, 78, n. 1 (Fla. 1999).

Llikewoise, in state o. wise, 744 sO. 20 1035 (Fla. 4th oca),
Re0. granteo, 741 so. 20 1137 (Fla. 1999) the fourth Oistrict

hel© that even For those shouwnBy the prosecutor to Qualify

! responoent Fails to acknowleoge that the original prr
act woas rendrmBereo in ch. 98-204, Laws of fFla., effectioe
OCtOBeRr 1, 1998, SO at Least as of that oate, the legislature
hao not yet oOecioeO to aBaAanoon the mitigating
CIrRcumstances containe o in the original act.
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anoer the act, the trial court codlo oecioe whether to
impose a prr sentence. trude to FORIM, responoent has
totally Faile© to aooress the state o. cotton ano state o.
wise positions N Its BrIief.

if this court finos that the trial court retains the
powoer to Impose Or oecline to irmpose a prr sentence on a
QualifyingoffFenoer, petitioner’s sentence rmaust Be vacateo
ano the case rermanoeo For the trial court toexercise that
Oliscretion. Cf. crumitie o. state, 605 so. 20 £43 (Fla. 1st oca
1992) (Rermano proper rermeoy where the suoge thought a
life sentence widas mMmanoatory For arn bhaBitaal oiolent
OfFenoer). rmoreover, dny OouBt as to whether the trial
courtknew it codl® exercise oiscretionrmaust Be resoloeo in
FaAooRr of resentencing. Ccf.white o.state, 618 SO. 20 354, 355
(Fla. 1st ©ca 1993) (where trial court might haoe
misapprehenoeo scope Of its oOiscretionary sentencing
adthority, sentences ano case Rermanoe o FOR triadl court to

RECOonsioer sentencing options).



issde iii — 1t was fanoamental reversiBle error,

ano a oenidl of oue process, to Impose a prison

Rreleasee reoffenoer sentence FOR An offense

comrmitteo prior to the effectioe oate of the

statute; ano the sentence is illegal as a resdlt.

the ”“prison releasee reoffenoer” statadte, section
77 5.082(8) Fla.stat., wwas createo By laws 1997, ch. 97-239, 82,
ano Becarme law effectioe may 30, 1997. mmMR. snell was
chargeo in count 1 with a single offense dllegeoly
committe o sormetime Betooeen JanNUAry 1, 1997, adno Jdaly 15,
1997. [R. 6]. the dllege© Oates of the single offense in count
I sQuarely straoole the effrectioe oate of this statute, ano
the general oeroict ooes nNot specify the oate of comrmission
Of the single offense of wohich mr. snell wwas conovicteo ano
For wohich he woas sentenceo as a prr.

clearly, the prr statute, consistent with oue process,
Ccannot Be constitutionally applie o to impose punishment for
an offense committeO prIior to the oate it Becarne Laco.
Because the general veroict ooes not state the oate the
Jury Founo the single offense to haove Been cormmitte o, ano
Because 1t is entirely possiBle that the Jury Founo mr. snell
gdilty of the single offense Base© upon eoioence of arn act

Ccommitte o prIor to may 30, 1997 — wohen the prr statute

Became law — the Imposition OfF a prr sentence is



anconstitationdal, a oiolation of oue process, ano the prr
sentence is illegal Because it aoas not authorizeo By Law at
the time of comrmission of the offrense. the state conceoes
that this statute cannot Be applieo to crimes comrmitteo
Before the statute’s effectioe oate [RrB. 39]. itis the general
oeroict on a single count of sexudl Battery that is woholly
aAMmsBigdods as to the Jury’s Finoing of the oate of the single
act dapon which the Jury fFouno the crime to have Been
committeo. adlthough there is eovioence in the trial Recor O
Of actsBothBefore ano after the efrectioe oate of the prr
statate, either of chich cooul© suppoRrt the Jury’s veroict
Of guilty of the single act dllegeo, there is simply no coay to
oetermine what eoioence the Jury relie o uponin conoicting
mr. snell. wohere such a scenario implicates the application
Of conflicting sentencing statutes, as it ooes here, the raule
OF Lenity reqQuires that the oefenoantBe gioentheBenefit Of
the ©ouBt ano that he Be sentenceo dnoer the more
FaooraBle sentencing dlternatioe. griffith o. state, 654 so.
20 936 (Fla. 4th oOcd)correcteo opinion or2 Motion FORr
rehearing) Quasheo in part on other grounos, AfFfirmmeo in
part, state o. griffith, 675 so. 20 911 (Fla. 1996). see adlso,

gilBert o. state, 680 s0. 20 1132 (Fla. 30 oca 1996).



in state o. griffith, 674 so. 20 911 (Fla. 1996), this court
OI0 Not Oiscuss the application of the rdale of lenity to
construe the veroicts, as hao the oOistrict codrt, Bt this
COURTt simply proceeoe o From the position that griffithaoas
aJjuoenile unoer age 16 when the offenses aoere cormmitteo,
Leaoing the OIStrRICt COURt’s construction of the veroicts
unoisturBeO. the fFactudl scenario presenteo in griffith is
oery similar to that in this case in that the charges in Both
cases straooleo perioos Of time that effecteo how the
oefenoants codlo Be sentenceo, as an aodlt or a Juovenile
anoer 16 in griffith’s case, or unoer the gaioelines or as a
PRR OfFenoer in the instant case. evioently, in griffith, the
eoioence presenteo may haoe shown that the offenses
were cormrnitteo Both Before ano after he turneo age 16.
responoent’s response to state o. griffith is that it was
INCOrRRectly oecioeo ano CONtrArYy to state . whiooon [RB.
46], In which none oOof the Aacts occurreo prior to the
effrectioe oate of the rico statute. griffith o. state ano
state o. griffith, awhich 0o no conflict with regaro to the
oetermination of griffith’s age at the tirme of the offense
FORr the purpose Oof senterncing, are controlling.

the responoents reliance upon Burkett o. state, 731 So.



20 694 (Fla. 20 Oca 1998), is misplace©o. the case oealt with a
oeclaration as a sexddl preodator; Bat such a oeclaration
has Been recognizeo not to Be punishrment, ano is not a
“sentence” effecting a liBerty interest. it is thus
OistingaishaBle.

responoent speaks Of “continding offense” in its
argaments [rRB. 39]. while a time span was adllegeo in this
case, BUt one offense was dllegeo. sexaadl Battery is not a
”“continding offense,” Bt Fdlly completeo uporn “anior or
penetration” coithodt the oictim’s consent. thus dernkins o.
state, 444 s0. 20 1108 (Fla. 1°° oca 1984), s also oistinguishaBle
as inooloing an on-going, continding conspiracy. the sarme
maust Be saio fOr the cases from other states ano the
suprermne codurt citeo By responoent in support Of Its
argaments. each case inooloveo, it appedars, continding
OfFenses such as conspiracy or possession, while sexaal
Battery is not.

responoent also continues to rely on the arguments

ano adthorities he presenteo in his initial Brief.



issue io — the court comrmitteoO funoarnental

reoversiBle error when it faileo to grant

appellant creoOit for time seroveo prior to

sentencing.

mRr.snell woas arreste o onseptermBer 18, 1997, pursdant
toawarrantissue o the oay Before, on the charge of sexaal
Battery [r. 1-2]. onseptermBer 19, 1998, the court renoereo
a Juogment ano sentence. [Rr. 140-144]. the Juogment
reflects that me. snell was gioen no creoit FOr any time
spent in castooy prIOr to sentencing, that prooision of the
Jaogrment not haoing Been checkeo ano haoing Been left
entirelyBlank [r. 143]. the cOurt Oio NOt announce that me.
snell wooul© Be gioen creOIit FOR time seroeo at sentencing
[see sr. 38-40]. the recor© fFacially oemonstrates that at
Lleast 1 year ano 1 Oqy Cre it was ode, BUt the court fFaileo
O grant creoit For that time seroeo.

asentence that fFails to grant creoit FORr time seroeo is
an illegal sentence, ano thus, fFunoarmentadl error. state o.
mMancino, 714 so. 20 429 (Fla. 1998). marncino, in aooition to
oirectly holoing that the Failure to grant creoit resdlts in
an illegal sentence, as this court has applie© its principles,
Farther belo, "a sentence that patently Fails to cormport

with statutory or constitutiondl Limitations is By oefinition

llegal." statutory Laoo rmanoates that such creoit Be gioen.

10



8 921.161, [la. stat. the supreme codrt stateo in Mmancino
that "since a oefenoantisentitle® to Cre oIt FOR time seroeo
as a matter of Law, 'common fFairness, if Not oue process,
RrReQdires that the state conceoe Its ERROR ANO CORReECT the
sentence 'at any time.""

without acknowleoging that this is an issue Of
Funoarmentadl error or one that will affect the outcome of
the case regaroless of the resolution of the claims
concerning the prr act, the responoent argaes that this is
the wrong Fordrm to aooress the issue, But rather that it
mast Be raAise O oia a 3.800 rmotion in the trial cOurt [RB. 48].
this issue was raiseo In the OIStrICt COURt ANO AfLfirMeo
aoithodt comment. this, howeoer, is an appropriate fFOrurm
to again raise the issue Because (1) it resdlteo in an illegal
sentence, oAois 0. state, 661 sO. 20 1193 (Fla. 199%) anoO
mMancino; (2) is Funoarmentadl error, whitteo . state, 363 Sso.
20 668 (Fla. 1978); an© (3) Because it will affect the outcome
OF the case, trushin o. state, 425 sO. 20 1126 (Fla. 1983)("once
an appellate court has Jurisoiction it rmay, if it Finos it
necessary to 00 sO, consioer any item that rmay afFfect the
case'). see adlso, savoie v. state, 422 SO. 20 308 (Fla. 198 2) ZIRIN

0. charles pfizer €c co., InNc., 128 sO. 20 594 (Fla. 1961} Bell o.

11



state, 394 sO. 20 979 (Fla. 1982)("our review power is NOt
Limite© to the certifie© Question only.").

regaroless of the prr's constitationdl issues, this
sentence isanillegal sentence Because the trial court faileo
tO grant creoit for time seroveo, which resdlteo In
petitioner haoingBeen committe O tOoserove drmanoatory 30
years as a prr offenoer plus approximately a year ano a
Oay prIior totrial, atotdl sentence exceeoing the maxirmarm
sentence adthorizeo By the statute dnoer which he was
sentenceoo. oavis 0.state, 661 s0. 20 1193 (Fla. 1994 (anillegal
sentence is one exceeoing the statdtory maxirmarm). this
Ccourt’s resolution of this issue will effect the outcorme of
the case eoven if the prr sentence imposeo is alloweo to
stano. the sentence Must Be Reverseo Aano Rermanoeo FOr
aoetermination Of the amount Of cre oIt toBe granteo ano

the granting of such creoit against the sentence.

12



conclusion

petitioner, Freorick snell, Baseo on the argarments

containeo herein ano the aathorities citeo in the initial
Brief, respectfdlly urges the court to answer the certifieo
Question in the affirmatioe, oeclare the prr act
anconstitationdl, to oisapprooe ano Quash the oecision of
the Oistrict codrt, ano TOo Rermano with oOirections to
resentence petitioner in acCoOrO with its Oisposition of the
issues, ano to grant such other relief the court oeermns Just
ano eQuitaBle.

respectfdlly suBmitteo,

rnAancy a. oaniels

puBlic Oefenoer
secono Jdoicidl circdit

Freo p. Bingham ii
Florioa Bar no. 869048
assistant puBlic cefenoer

301 sodth monroe street, sdite 401
tallahassee, Florioa 32301
(8580) 488-2458 OR 386-177 %

attorney For petitioner/appellant
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certificate of seroice

1 hereBy certify that a true ano CORReCt copy OfF the
Foregoing was furnispeo By oelivery to charmaine m.
millsaps, esqQ., assistant attorney generdl, office of the
attorney general, the capitol, plaza level, tallahassee,
Florioa, ano to the appellant By d.s. mail, First-class postage

prepaio, on april , 2000.

Freo p. Bingham ii
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